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Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beachcroft. e 


BASANT KUMAR BOSE AND OTHERS 
vU. 


i KHULNA LOAN COMPANY.* 


Priority — Landlord and mortgagee— Surplus sale prooceds in deposit with Collec- 
tar— Bala of mortgaged property under Putni Regulation (VIII of 1819)— 
itent-decres for previous balances— First charge—Bengal Teananoy Act 

. (VILI of 1855), Secs. 65, 195(¢)—Putni Regulation (VIII af 1819), 
Beos, 11, 17— Mortgage-security transformed into judgmeRi-debi— Pur- 
chaser in execution of rent decree, if can atoid— Morigaje security, how 
long subsists —Tenure, sale of, for its arrears, if can subsequently be sold— 
Deores for veni for previous balances, nature of —Landlord of putni tenure, 
if can seek redress in civil Court—Putni Regulation (VIIL of 1819), 
Sec 17, para 5—Limitation, when applicable, 


If a sale of a putai tenure takes place under the Putni Regulation, the 
landlord is entitled in the first place to appropriate sufficignt portion of sale 
proceeds in deposit with the Collector, in satisfaction of his deoree for rent 
for previous balances, before a mortgagee can proceed to realise his dues, 

The rent payable by a puimidar to- hig zemindar, which has been trans- 
formed into a judgment-debt, is a first charge on the tenure. e. 

The puni sale has not the eflect of destroying the character of the decree 
previously obtained as a rent-deoree, 

A purchaser in execution of a rent deroroe has the power to annula 


. mortgage inoumbrance which has been transformed into a judgment-debt, 


Jognarain Singh v. Badri Das (1) followed. 

Until the satisfaction of a mortgage decree, the security subsists, 

Surjiram v. Barhamdeo (2), Lowry v, Williams ,8, Keonomio v. Usborne (1) 
and . Zn re Jenning's estate (5) referred to. 


* Appeal from Appellate Decree No. 2227 of 1911, against the decree of 
Babu Ohandra Bhusan Banerjee, Bubordirmte Judge of Khulna, dated the 


17th May, 19811, confirming that of Babu Dina Nath De, Munsiff of Khulna, 
" dated the 16th September, 1909, .* 


(1) (1911):18 C, L, J, .356, (3) (1805) 1 I. R. 274. 
dU (1905) 2 C. L. J. 202 (215). (4) (1902) A, O. 147, 


i (5) (1885) 15 L. Re Ir, 277. 
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property, notwithstandingfthe fact that the mortgage-debt had been trans- 
formed into a judgment-debt. 


A tenure which has peen Jawfally sold for its own arrears, cannot again be 
put up to sale for the arrears due on account of a previous period, 


Luteafun v. Mean Jan (1) and Prangour v. Himanta (2)efollowed 


A landlord cannot execute a deoree for rent against a tenure Wwhlioh has 
passedeinto the hands of a person entitled to hold the same free, not only fron? 
inqumbrances, but algo from rent charge under a deoree for arrears of any 
antecedent period. Such a decree is of a peculiar character. It is in one 
sense a money decree inasmuch as the landlord is not restricted to his 
remedies by sale of the defaulting tenure ; he is also entitled to proceed person- 
ally against the jadgment-debtor. But notwithstanding this cilronmstance, 


A mortgagee has a f= on the sarplus sale proceeds of the mortgaged 


ethe Legislature has provided that if the decree is exeonted ns a rent decree, ` 


the property will pass into the hands of the purchaser free from all incum- 


branoes imposed thereon by any act of the defanlter, 


Obiter: Seotion 66 of the Bengal Tenancy Act does not comtradict 
section 17 of tbe Putni Regulation. 


Jagannath v. Mohiuddin (3) doubted. 

The limitation of two months mentioned in the fifth paragraph of 
section 17 of the puíni Regulation, applies to a ids for compensation and 
not to a suit instituted bya mortgagee for declaration of- his right to appro- 
priate the surplus sale proceeds in satisfaction of his decree. 

Appeal by the Landlords Defendants. 

Suit for declaration that the mortgagees were lawfully 
entitled to surplus sale proceeds taken away by the landlords in 
execution of their rent decree. 

The facts and arguments are sufficiently stated in the judg- 
ment. = 
The question at issue was whether the mortgagees or the 
landlords are entitled to preference in respect of surplus sale 
proceads deposited with the Collector after sale of the putni under 
the Putni Regulation. The Courts below concurrently decided 
in favour of the mortgagees. 

Babus Dwarka Nath Chuckerbutty and Kali Kinkar 
Chuckerbutty, for the Appellants. 

Babu Surendra Chunder Sen for the Respondent. 

The judgment of the Court was delivered by 

Mookerjee J.—The subject-matter of the litigation which has 
culminated in this appeal is a sum of money, the surplus 
proceeds of a utni taluk sold under the Putni Regulation 
of 1819, Therival claimants are the mortgagees from the putntdar 


(1) (1866) 6 W. R, 112. (2) (1886) I. DL, 8, 12 Qalo. 597. 
(3; (1919) I, L. R. 37 Cate, 747, e 
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and the landlords zemindars who have oftained a decree for 
arrears of puint rent. The circumstances under which this 
conflict of claims has arisen may be briefly Stated. 

The mortggagees took a mortgage of the putni taluk on the 
13th Sefkember 1897 and obtained a decree thereon on the 3rd 
‘November 1906. Meanwhile, the sututdar had defaulted tg pay 
rent to the zemindars and on the rgth January 1906, the latter 
obtained a decree for arrears of rent for the years 1308 to 1311 
(B. S.) Default was subsequently made in the payment of rent 


for 1313, with the result that the landlords took proceedings ` 


under the Regulation and the putnt was sold on the 15th May. 
1907. After satisfaction of the dues of the zemindars, a sum 
ofabout Rs. 1,350 remained in deposit with the Collector. The 
zemindars proceeded against this sum to satisfy the rent decree 
they had previously obtained. The mortgagees also sought to 
avail themselves of this sum in satisfaction of the mortgage 
decree they had obtained. A summary order was made on the 
gth March 1908 in favour of the zemindars with the result that 
they took away the-money in deposit with the Collector. On 
the 8th March 1909, the mortgagees instituted the present action 
for declaration that they were lawfully entitled to the money 
taken away by the zemindars. The first three defendants to the 
suit are the landlords, the fourth defendant is the pyintdar and 
the fifth defendant is the purchaser of the putnz at the sale held 
under Regulation VIII of 1819. The question for determination 
is whether the mortgagees or the zemindars are entitled to 
preference in respect of the surplus sale proceeds. The Courts 
below have concurrently decided tn favour of the mortgagees 
and the present appeal has been preferred by the zemindars. 
Before we deal with the question in controversy, it is neces- 
` gary to advert for a moment to a preliminary argument addressed 
to us on behalf of the plaintiffs respondents. It has been conten- 
ded that there is no evidence to show that the putni taluk was 
of such a character as to be subject to the operation of the Bengal 
Tenancy Act ; in other words, that as there is no evidence to 
show that the putini was granted ‘for realisation of rent. from 
agricultural tenants, the tenure is noe governed by the provisions 
ofthe Bengal Tenancy Act. eIn support of this view, reliance has 


been placed upon the decision in Promotho Nath Mitter v. Kali 


Prasanna Chowdhry (0 Umrao Bibi v. Mahomed Kofats (2. In 


e. (U (1901) I, L, B, 28 Oale,* Tih (4) (1899) I, L, R, 27 Galo. 205. 
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this ground for the firi time in second appeal, as it involves the 
determination of a question of fact. The cass proceeded in both 
the Courts below on the assumption that the provisions of the 
Bengal Tenanzy Act were applicable to the particular tenure ; 
and a reference tothe description of the property given (ia. the 
schedule to the plaint indicates that the property is situated 
in various villages which prima facte would contain agricultural 
lands. The respondents are besides not even able to assure us 
that there is a real foundation for the theory that this putni does 
not include any agricultural land at all. Under these circum- 
s'auces, this appeal must be decided on the assumption on which 
the case was tried in both the Courts below. 

As regards the question of priority of title between the 
two contesting claimants, the first point for determinatign is, 
whether the rent payble to the zemindars by the puéardar, in 
respect of which a decree had already been obtained, was a first 
charge upon the tenure. Section 65 of the Bengal Tenancy Act 
provides that where a tenant is a permanent tenure-holder he 
shall not be liable to ejectment for arrears of rent, but his tenure 
shall be liable to sale in execution of a decree for the rent thereof 
and the rent shall be a first charge thereon. Reliance, however, 
has been placed upon section 195, clause (e) ofthe Bengal Tenancy 
Act to support the argument that section 65 has no application 
to putni tenures. Section 195, clause (e) provides that nothing 
in the Act shall affect any enactment relating to putni tenures 
in so far as it relates to those tenures. To exclude the operation 
of section 65 in the case of a putini tenure which is a permanent 
tenure, it must be shown consequently that section 65 affects 
any provision of the Putni Regulation. Our attention, however, has 
not been drawn to any such provision, except section 17 to which 


"we shall presently refer. On the other hand, there are indications 


in the Putni Regulation to show that the rent payable by the 
puinidar to the zemindar is a first charge upon the tenure. 
Section II provides that any Za/u& or saleable tenure that may be 


. disposed of at a public sale, under the rules of the Regulation, 


for arrears of rent due on account of it, is sold free of all incum- 
brances that my have accrued upon it by act of the defaulting 
proprietor, his representatives or asjgoees, unless the right of 
making such incumbrances shall have been expressly vested in 
the holder by a stipulation to that effect in the written engage- 
ments under which the said /a/z may have been held, he 
section furtfler provides that no transfer by sale, gift or otherwise 


Von, XX) nal COURT. 


no mortgage or other limited abut shall be permitted 
to bar the indefeasible right of the zemindar to hold the tenure 
of his creation answerable in the state in which he created it, 
for the rend, which ts in fact his reserved property tn the tenure, 
ex¥ept the transfer or assignment should have been made with a 
condition tO Hat effect under express authority obt&ined from 
such zemindar. <A similar provision finds a place in section 15 
which states that the purchaser acquires the entire rights and 
privileges attached to this tenure of the late puénrdar in the state 
in which it was originally derived by him from the zemindar. 
The status of the purchaser, thus described in the Regulatiom can 
be supported only on the theory that the rent payable by the 
puinidar to the zemindar is a first charge upon the property. We 
must hold consequently that not only is there nothing in the 
Putni Regulation contrary to the principle which underlies 
section 65 of the Bengal Tenancy Act but that the Putni Regula- 
tion does in essence recognise that principle. We start then 
with the position that the rent payable by the fuinidar to his 
zemindar, for which advance had already been obtained is a first 
charge upon the tenure. 

The next question for determination is, whether the rent 
which the zemindars new seek to realise from the surplus sale 
proceeds constitutes a charge upon the putni taluk. Our atten- 
tion has, in the connection, been drawn to section 17 of the 
Putni Regulation, which lays down rules for the disposal of 
the proceeds of a sale held under the Regulation. It is, first 
provided that one per cent. shall be deducted and carried to 
the account of the Government. It is next provided that the 
balance due tothe zemindar either for the year immediately 
expired or for the current year as the case may be, and also the 
expenses of sale are to be made good. The reason why 
the zemindar is restricted to the realization of the arrears for the 
the year immediately expired or for fhe current year, as the case 
may be, is found in section 8 of the Regulation, which provides , 
that the zemindar is entitled to have re-course to a summary sale 
in the beginning of the year for the realization of arrears due for 
the year immediately expired or in the middle of the year for the 
realization of the arrears of the current year. Section 17 next 
states explicitly that the former balance, that isthe balance due 
for a period earlier than the year immediately expired, or the 


“current year as the case may be, is not to be included in the 


demands to be satished from the sale proceeds. The reason for 
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ryt this exclusion is stated inf the second paragraph of the third 
1914. clause of section 17 in the following terms: "Such antecedent 

Basant Kumar  Palances, if the zemindar shall have omitted to avail himself of 


the process within his reach for having them satisfied alethe time, 
will have become in fact mere personal debts of the individ@al 
"EQUUM s talookdar, ind must be recovered in the same way as other debts 
by a regular suit in the Court.” With reference to this statement 
of the reason for the exclusion of the former balances from the 
process of summary realization, it has been argued that the 
Legislature intended that the antecedent balances should, after 
the Regulation sale, be relegated to the position of mere personal 
debts and should be capable of realization only in the same way 
as other debts by a regular suit in the Courts, in other words, 
that the Legislature intended that such balances should not b& 
deemed a charge upon the property or the sale proceeds which 
represent the property after the sale has taken place. On this 
assumption it has been argued that there is a conflict between 
section 65 ofthe Bengal Tenancy Act and the second paragraph 
of the third clause of section 17 of the Putni Regulation and that 
consequently in view of section 195(e) of the Bengal Tenancy 
Act, antecedent balances cannot be treated as constituting a 
charge either upon the property or upon the surplus sale 
proceeds ; in other words, that the effect of the Regulation sale 
is to destroy the charge which the zemindar previously had upon 
the property in respect of all arrears of rent. We are not 
impressed by the soundness ofthis argument. But we observethat 
there is a divergence of judicial opinion upon this question. Inthe 
? case Of Peary Mohan Mukhopadhya V. Sreeram Chandra Bose (1), 
k the opinion was expressed that there is no conflict between 
section 65 of the Bengal Tenancy Act and section 17 of the 
Putni Regulation. The contrary position, however, was adopted 
in the case of Fagannath v. Mohiuddin Mirza (2). In the 
view we propose to take,it is not necessary for us to pro- 
Bounce a final opinion upon this matter, But we may state that 
our present inclination is in favour of the view that section 65 
does not contradict section 17 ofthe Putni Regulation. The 
~ Legislature appears merely to have intended by section 17 to lay 
* down that the zemindar cannot, by tlie summary method, on 
his own exparte statement, realise what is called the “ former 
balances" and must sue in the ordinary Court to establish his 
claim and to realize the arrears, no intelligible reason why the * 
(1) (1902) 6 C, W. N. 791, (2) 1910) 1. L. R, 87 Calo, 747 


v. 
Ebulng Loan'Ooy. 
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zemindar should not bave a charge for the realization of tnose 


balances, in addition to the personal reeds which he possesses ' 


under section 17. It is plain, however, that section 17 of the 


Regulation, even if it were construed if the way suggested by. 


the respondents and were treated as contradictory to section 65, 
weld have no possible application to the ‘circumstances of the 
present case. The second paragraph of the third, clause of 
section 17 contemplates a case in which a regular suit has to be 
brought for the recovery of the antecedent balances as the 
personal debt of the putwidar, In the case before us, the zemin- 
dar did obtain a rent decree against the  fuintdar on the 
19th January, 1906. The putni sale took place on the 15th May, 
1907. We are not prepared to accede to the contention of the 
respondents that the effect of the putni sale was to destroy the 
qharacter of the decree previously obtained as a rent decree. 
That argument could prevail, only if we were to ignore the 
clear language of the second paragraph of the third clause of 
section 17. The zemindar could not, after he had obtained a 
decree on the 19th January, 1906, proceed, in terms of section 17, 
to institute a fresh regular suit for recovery of the antecedent 
balances as a personal debt of the putuidar. The second para- 
graph of the third clause of section 17 has clearly no application 
to the circumstances of the present case, and the rights of the 
parties must be determined independently thereof, upon fairly 
elementary principles. 

Let us now consider the relative situation of the two con- 
testants, Before the 15th May, 1907, the mortgagees held their 
decree obtained on the 3rd November, 1906, and the zemindars 
held their rent decree made*on the 19th January, 1906. | If the 
zemindars had executed their decree for rent, which was a first 
charge on the tenure, and brought it to sale, the purchaser would 
have taken the property with power to annul the mortgage 
encumbrance, though it had been already transformed into a 
judgment-debt: Fognarain Singh. v. Badri Das (1). The 
question consequently arises—was this relative situation altered 
as the result of the sale under Regulation VIII of 1819?  Three* 
alternative answers are possible, one of which must be accepted : 
first, that the parties retained their relative position notwith- 
standing the sale under the Regulation ; secondly, that as on the 
sale under the Regulation it had become impossible for both the 
decree-holders to realise their decrees by sale of the tenure 

(1) (1911) 16 0. L- J. 150. 
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. which could not be followed in the hands of the purchaser both 


of them were relegated to {he position of money decree-holders ; 
or thirdly, that the Regulation sale placed the zemindar in the 
position of a money decree-holder but did not affect the position 
of the mortgagee decree-holder. The third alterngtive has 
been, as might be expected, most strenuously pressed upon us fy 
the responfents, It has been contended that under section 73 of 
the Transfer of Property Act where mortgaged property is sold 
through failure to pay arrears of revenue or rent due in respect 
thereof, the mortgagee has a charge on the surplus, if any, of the 
proceeds, after payment thereout of the arrears, for the amount 
remaming due on the mortgage, unless the sale has been’ 
occasioned by some default on his part: Gosto Behary v. Shidb 
Nath (1). There is nothing to indicate in this case that the sale 
under the Regulation was occasioned by any default on th 
part of the mortgagees. Consequently, it may be assumed that the 
mortgagees had a charge on the surplus sale proceeds, notwith- 
standing the fact that the mortgage-debt had been transformed 
into a judgment-debt, because as was pointed out in the cases of 
Surtisam Marwari v. Barhamdeo Pershad (2), Lowry v. 
Williams- (3), Economic v. Usborne (4) and dinre Jennings 
Histate (5), the security subsists till the mortgage-decree has been 
satisfied. We may take it then that the mortgagee decree-holder 
has a lien upon the surplus-sale proceeds, But what is the posi- 
tion of the zemindars who hold the rent decree? It has been 
tenaciously argued on behalf of the respondents that even if it be 


_ assumed that the rent payable to the zemindars for which a decree 


had already been obtained, is a first charge upon the tenure under 
section 65, that charge can be enforced only in the manner pres- 
cribed by the Bengal Tenancy Act ; and in support of this view, 
reliance has been placed upon a passage from the judgment of 
Mr. Justice Banerjee in the case of Soskt Bhusun v. Gogan 
Chunder Shaha(6). It may be conceded that if the landlord seeks 
o enforce his rent charge, the only method by which he can 
enforce that charge is by way of execution of a decreee for rent 
with the resultant consequences set out in the Bengal Tenancy 
Act. But that is not the contingency which has happened 
in this case. The landlords have obtained a decree for 
rent. They are unable to expect that decree in the manner 
specified in the Bengal Tenancy Act because, as was pointed 


(1) (1892) I. L R. 20 Oale. 241. (4) (1902) A. O. 147, 
(2) (1905) 2 C. L, J. 202 (215). (6) (1885) 15 L, R. Ir, 277, 
(3) (1895) LT. & 274 l (6) (1894) I. L B. 22 Oalo, 364 874) 


at 
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out, in the cases of Mussomut Luteefun. Mean Fan (1) and 
Prangour Mozoomdar v. Himanta Kumary Debya (2) the tenure 
which has been lawfully sold for its own arrears, cannot be again 
put up to sale for the arrears due on account of a previous 
period$ The landlords, consequently,are not in a position to 
execute their decree against the tenure which has passed into: 
the hands of a parson entitled to hold the same free, not only 
from incumbrances, but also from the rent charge under a decree 
for arrears of any antecedent period. But it has been argued 
that if the landlords are in this position, the difficulty is entirely 
of their own creation, aud that they might have escaped from 
this situation if they hal, year after year, taken recourse to 
summary proceedings under the Regulation. We are of opinion, 
howeser, that it was open to the landlords, as was poiuted out 
by their Lordships of the Judicial Committee in the case of 
Brindabun Chunder Sircar v. Brindabun Chunder Dey (3), to 
seek their remedy by way of a suit in the civil Court, without 
repeated recourse to the summary procedura laid down in the 
Regulation. The de:ree which the landlords have obtained is a 
decree of a peculiar character. It is in one sense a money decree 
inasmuch as the landlords are not restricted to their rem dy 
by sale of the defaulting tenure; they are also entitled to 
proceed personally against the judgment-debtors. But, notwith- 
standing this circumstance, the legislature has provided that if 
the decree is executed as arent decree, the property will pass 
into the hands of the purchaser free from all encumbrances 
imposed thereon by any act of the defaulter. The. question,. 
consequently, arises, have ihe landlords lost this advantage ; has 
the decree obtained by them.been deprived of its fundamental 


character by reason of the circumstance that it can no longer be: 


executed by a sale of the tenure? We are clearly of opinion 
that this question should be answered iu the negative. In a case 
of this description, we must look to the Substantial rights of the 
parties and not merely to forms of procedure. The landlords, 
under section 65 of the Bengal Tenancy Act, are in this position 
of advantage, namely, that the rent for which a decree has been 
made, is a first charge on the tenure ; and thereby takes precedence 
over all other charges though'they be prior in point of time. The 
landlords have, in essence, been awarded a decree which, though 
in form a decree for money, possesses a peculiar quality, namely 


the*sale thereunder passes the tenure to the pugchaser who 


(1) (1866, 6 W. R 119, ° ;2: (188634 L. L-IR 12 Oale. 597. 
(8) (1874) L, R 1 I. A. 178; 13 B. L. R, 408. 
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acquires it with libertygto annul, all -encumbrances. If the sale 
had taken place, not* in execution" of their decree but in some 
other proceeding, there is no intelligible reason assigned 
why the landlords sł ould, in réspect of the sale proceeds which 
essentially represent the tenure, be placed in a worse p@ition 
than what they woull have unquestionably, occupied if the sale 
had been held at their instaüce in execution of their decree. 
lhe parties may well be déemed to occupy the same relative 
situation as they would have occupied if the sale had taken 
place at the instance of either of them in execution of their 
raspective decrees. There is thus no room for controversy that 
the landlords were entitled in the first place to appropriate a 
sufficient portion of the sale proceeds before the mortgagee could 
proceed to realize their dues, This conclusion is not only hased 


on sound legal principles, but also accords with rules of justice, 


equity and good conscience. 

In the view we take, it bécoinss unnecessary for us to 
discuss another question which was argued before us at some 
length, namely whether this suit is barred by limitation. 
Reliance was placed on behalf of the appellants on the fifth 
paragraph of section 17 of the Putni Regulation and it was 
argued that the suit should have been brought within two months 
from the date of the sale. This position was supported by 
reference to the case of Surnomoye Dassya v. The Land Mortgage 
Bank of India (1). As the suit fails on the merits, it is needless 
tó decide the question of limitation. But we may add that 
we are not satisfied with the expression of opinion in the case: 
cited. We are rather inclined fo adopt the view that the limita- 
tion of two months applies to a suit for compensation, as stated 
in section 17, and that this suit instituted by the mortgagees for - 
declaration of their right to appropriate the surplus sale proceeds 
in satisfaction of their decree is not a suit of that description. 

The result is that this appeal is allowed, the decrees of the 
Courts below discharged and the suit dismissed ane costs in all 
the Courts.. : : 

A. T. M. | ~ Appeal allowed. 


` . 
V1) (1881) I. L. B, 7 Cale, 173, 










eni ht, Feige, and Mr. Fustice: 203 
Chcroft. 
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Haoumbrance, ananiment of— Bengal Sales of Undar-tenures Act ( VI B.C. of VW d. 
1665 ), Seo. 10— Under-tenure, sale of — Tenure-holder wilfully defaulting to 1818, 
pay rent— Decree under Rent Law—Purchaser and prios settled bofore- M. ay, 9, 12 
hand —.Sale, a privata sala, me 


An intermediate landlord fs bound to protect hia own tenant from all 
paramount claims and commita an act of fraud against hia under-tenure-holder 
when he enters into an agreement with another person to get rid of the 
under-tennre by means of a fraud and’ fictitious sale for arrears of rent, 

A tenure-holder deliberately defaulted to pay the superior landlord his 
just dues, with the intention that tlie decree might be obtained against him 
and hia tenure sold, so that the under-tenure might be extinguished, an 
unencumbered title conveyed to the purchaser and the maximum of benefit 
conferred upon the defaulter, The plan succeeded; the decree. was made 
under the provisions of the Rent Law and was executed, The purchaser was 
settled before the sale and the price also was fixed : 

Held, that the purchaser was in no better position than a purchaser by a 
private transfer and his claim for annulment of the under-tenure must be refused. 

Sreenath Ghose v. Hurnath Dutt (1) followed, 


Appeal by the Defendants. 
Suit for annulment of an under-tenure and for possession 
thereof by a purchaser at a sale in execution of a decree. for 
.arrears of rent. 
Tne material facts and arguments appear from the 
‘judgment, 
Mr. S. P. Sinha, Babus Khetra Mohan Sen, Biraj Mokan 113. 
Mojumdar and Panchanan Ghose for the Appellants. — 
Dr. Rash Behary Ghose, Babus Foges Chunder Roy and MAH 9. 1% 
Sitaram Banerjee for the Respondent. a AN 
The judgments of the Court were as follows : 
S. A. 609 oF 1911. ° 
i Mookerjee J.—This is an appeal by the defendants in a suit 
for annulment of an under-tenure and for possession thereof Oe 


by a purchaser at a sale in execution of a decree for arrears of June, 1, 
rent under the Bengal Saleg of Under-tenures Act of 1865. The ae 


circumstances under which the sale took place may be bri 
* Appeals from Appellate Decrees Noa. 609, 633 to 635 of 1911, ak of lay T D» 
Ae DEM adc Rael Ss ETE 
of Purulia, dated the 21st Margh, 1910. ara ete “A. Nos) y6 h 
(1) (1673) 18 W. B, 240, 
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O1 VIL. narrated. The plaintfffs Company ate the successors in interest 
1914. of Robert Watson & Poy. who obtained on the 81h. March 1885 

Uma “haran a putni taluk in Barohabhum from Raja Brojo Kishore Singh Deo, 


NE the then zemindar. Under the putni, there gvas a tenure, 
E Geant ce originally held by one Sarup Ganjan Singha, which had? subse- 
quentfy passed into the hands of Raja Jugabandhu Singh. The ` 
defendants are in occupation of the disputed lands as under-tenure- 
- holders under the latter. The tenure-holder made default in 
payment of rent, with the result that the Company, as fundat s, 
broughtasuit agaiust him for arrears and obtained a decree. 
fit the sale which was held in execution of the decree, the 
company became the purchasers of the defaulting tenure 
on the 7th December 1908. The sale was confirmed on the 16th 
December 1908, and the company commenced this 4&ction 
on the 28:h May 1909 for recovery of possession on declaration 
that the under.tenure held by the defendants had been 
 extinguished as the result of the rent sale. The defendants 
resisted the claim substantially on two grounds, namely, frst, 
that the plaintiffs were not the purchasers of an entire tenure 
sold for its own arrears and were consequently not entitled to 
treat the under-tenure as cancelled under section 16 of Act VIII 
of 1865 (B. C.) ; and secondly, that the sale had been brought 
‘about and accomplished under circumstances which made it 
in essence a private sale and disentitled the purchaser to claim 
the privileges accorded by law to a purchaser of an entire 
‘tenure at a rent sale held under the provisions of the Bengal 
Rent Law. The first of these grounds raises a question of 
e, ‘considerable nicety by no means free from difficulty, namely, 
° did Sarup Ganjan Singha hold one or two tenures and what 
was the legal effect of the deed of compromise dated the 6th 
March 1884, on his title? But it is not necessary to examine 
this aspect of the matter, because the appellants are entitled, 
in Our Opinion, to succeed in their second contention. 

The District Judge has in concurrence with the Subordinate 
Judge found that the tenure-holder Raja Jugabandhu Singh 
was determined to get rid of the properly and was apxious to 
`~ make the best possible bargain for it. The Company were 

d ready to take the property by private purchase for Rs. 36,000 ; 
this wa: not acceptable to the Raja, who had fixed the minimum 
price at Rs. 40,000. This the Company would not pay, unless 
they could get a clear title by purchase at arent sale, that is, a 
title fiee from the en.umbrances of "the under-tenure-holders, 


Movkerjee, J. 


* 
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It was finally agreed on the day of sale that the Company should DE 
bid up to Rs. 40,000 and that the Rajd should allow the sale to 1914. 
proceed, although he was -well able to save the property from Uria hai 


sale by deposit of the small sum of Rs. 200 for which the rent Mine purs 
decre had been made. It was also arranged that at the sale, a = Zemifidary Oo, 
pleader of the Court Babu Satis Chandra Singh should qffer bids Hookeriee, J. 
up to Rs. 39,700 so as to lead up to the pre-arranged bid of — 
Rs. 40,000 on behalf of the Company. Tne bid by Satis Chandra 
Singh was wholly fictitious; he never intended to buy the 
property, but offered the bid of Rs. 39,000 so that the Company 
might at once follow up with a bid for Rs. 40,000. The arrange- 
ment as mide antecedent to the sale was carried out in every 
detail and the Company became the purchasers ofthe tenure at 
the sale. Tne question arises, whether in the events which 
have happened, they are entitled to claim the privileges of a 
purchaser at a rent sale or whether they are not in the position 
of private purchasers of the property. 

The principles applicable to cases of this description have 
been laid down in cases ofthe highest authority. In Sreenath 
Ghose v. Hlurnath Dutt (1), this Court was called upon to con- 

sider the effect of a sale of a tenure under the reat law, brought 
-about designedly to get rid ofan under-lessee, There, the tenure- 
holder had deliberately defaulted to pay the superior landlord his 
just dues, with the intention that a decree might be obtained 
against him and his tenure sold, so that the under-tenure might 
be extinguished. The plan succeeded ; the decree was made and 
was executed. The purchaser was settled from before the sale 
and the price also was fixed* beforehand. Uuder the circums- 
tance, the Court held that although the sale was held under the 
provisions of the rent law, it had no higher effect than a private 
alienation, because it was in essence a transfer under pre- 
arranged conditions to a purchaser who was a party to the 
arrangement. Mr. Justice Markby accepted the principle recog- i 
nised in Graham v. Allsop (2), that an intermediate landlord, is^ 

` boand to protect his own tenant from all paramount claims, and * 

held that he may be deemed to have committed an act of fraud 

against his under-lessee when hé entered into an agreement with p 
another person to get erid of the under-tenure by meansofa 

fraud and fictitious sale for arrears of rent. The same principle 

was applied in the case of Kizshore Chunder Sein v. Kali 

‘Ainkur Paul (3), where default was wilfully made by the recorded 


1) 1872: 18 W, 8, 240. (2) (1813, 3 Exoh, 186, 77; R, By 59 
V1 (8) (1878) 90 W° &. 388, ü MURUS 
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view to get rid of utfrecorded co-sharers in the property. The 
Court held that as the sale was not in essence a public sale, but 
only a device to give to what was really a private transaction 
the incident of a public sale, it must be treated as a privat sale 
only. Kk is worthy of note that in the cases of Sreenath Ghose v. 
ffurnath Duti(1) and Krshore Chunder v. Kally Kinkur (2), 
this Court merely applied the doctrine laid down by their Lord- 
ships of the Judical Committee in Nawad Srdhee Nusur Ally v. 
Rajah Ojoodhyaram Khan (3) where an attempt was made to 
destroy the right of a mortgagee by recourse to the device of a 
sale for arrears of revenue, at which the purchase was to ‘be 
made by a purchaser with whom the terms had been settled in 
advance. It was held that the Court would strip off all disgifises 
from a case of this character, look at the transaction as it really is 
and treat the sale as a private sale, because it was a mere device 
for the achievement of an ulterior purpose and never really 
meant to be a sale under the revenue laws for realization of 
arrears of revenue. Whatever may be the forms gone through, no 
one will be allowed, by means of a fictitious auction-sale, to cause 
loss to another and benefit to himself. The same principle was 
recently applied in the case of Harendra Lal v. Nawab Sali- 
mulla (4) where an attempt was made to destroy the rights of 
under-tenure-holders by means of a sale for arrears of revenue ; 
the proprietor carefully defaulted to pay the Government revenue 
and arranged to have the property purchased by a person with 
whom all the terms were carefully pre-arranged, and, who agreed 
on those terms to offer bids at the sale which would inevitably 
follow the defaul's. An analogous principle has been applied 
in the cases of Harendra Lal v. Purna Chandra (5), Chowdhury 


tenant and the tenure ia to a pre-arranged purchaser, with a 


~- Ram v. Chowdhury Pawan (6), Fanki v. Debinandan (7) and 


Faisur Rahman v. Mimansa Khatun (8). In the case before us, 


- the default was wilfully made ; the sale was deliberately brought 


about though the judgment-debtor was able to pay the judgment- 
debt ; the purchaser and the price to be paid by them were setiled 
iu advance ; here we have all the characteristics of a private sale. 
It was clearly an abuse of statutory provisions for sale of tenures 
in execution of decrees for rent, to bring about designedly, a sale 


(1) (1872) 18 W. B, 240. (2) 878) 20 W, R, 833. 
(B) (1866) 10 M. I. A, 640; 6 W. B. P 

. (4) (1910) 12 0. L J. 888. TA aon 18 0, T. J, 97. 
£5) (1910) 15 €, L. J. 182, (T) ) (1910) i Q, W. N. 776, 
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under such circumstances, so that the right of under-tenure- 
holders might be destroyed, an unencugmbered title conveyed 
to the purchaser, and the maximum of benefit conferred upon the 
defaulter. The transaotion in all its characteristics was a private 
sale, dud if we were to regard itas a real rent sale, we would 
have to hold that an unscrupulous tenure-holder may successfully 
avail himself of the stringent provisions of the rent law? solely 
with a view to injure subordinate tenure-holders and to profit 
by their detriment, while providing, by means of a’ secret 
arrangement with the intending purchasér, dmplé safe-guards 
against any possible loss to himself by the transaction. The 
conclusion appears to be irresistible that the plaintiffs must «be 
treated asin no better position thàn'a purchaser by a private 
trangfer. In this view, their claim for annulment of the under- 
tenure of the defendants cannot be sustained. The result is that 
this appeal is allowed and the suit dismissed with costs in all the 
Courts. l 
S. A. 610—633 and 635 of 1911. 


It is conceded that the above judgment will govern these 
appeals. They will consequently be allowed and the suits from 
which they arise will stand dismissed with costs throughout. . 


Beachcroft J.—1 agree. 


A. T. M, Appeals allowed, 


Before Mr. Fustice Fletcher and Mr. Fustice Richardson, 
JUGAL KISHORE MARWARI AND OTHERS 
| v. 
CHINTAMANI ROY AND OTHERS.* 


Jeoree, execution of—Limitation— Stap in aid of exeoution—Accompanying 
serving peon to identify jwdgment-debtor—Exparte order that ewecution 
not barred-—No notice to gudgment-deblur—No adjudloation—Judgment- 
debtor, if estopped in pleading bar of limitation—Limitation Aot. (IX of 
1908), Art, 182, Ols. (5) and (6)—OQticit Procedure Code (Act XIV of 
1882), Sec. 248— Notice, date of—Time, running of. 

The mero fact that the decree-holder went along with the serving peon to 
identify the judgment-debtor, is not of itself astep in aid of execution. 
The limitation commences to run from the date when the notice under 

section 248 of the Code of Oivil'Procedure of 1883 (corresponding to Order 21 

Rule 22 of the Code of 1908) was directed to be issued. 


* Appeal from Appellate Order No. 125 of 1918, against the order of 
Babu Tarak Nath Dutt, Subordinate Judge, Ist Court of Hooghly, dated the 
8th January, 1918, reversing that of Babu Saroda Prosad Banerjee, Munsiff. of 
Amta, dated the 2lst June, W12. 
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An emparie order passed without giving notice to the judgment-debtor to 
the effect that the executionfof the decree was not barred, will not estop the 
judgment-debtor from ii 9 the bar of limitation in & subsequent application 
for execution.T 

Appeal by the Decree-holder. : p 

Application for execution. 

Thè question in tbis appeal was whether the application for 
execution was barred. "The decree was passed on the 14th April, 
1903. First application for execution was made on the 23rd July, 
1903. Second application was made on the oth July, 1906. Notice 
of the application under section 248 of the Code of Civil Procedure 
of*1882 was issued on the 21st July, 1906; and the notice was 
actually served on the 27th July, 1906, one of the decree-holders 
identifying the judgment-debtors to the serving peon. The 
third application was made on the 27th July, 1909. The officer 
reported that the application was barred. The learned Judge on 
the 9th August, 1909, without any notice to the judgment- 
debtors, held that the application for execution of the decree was 
not barred and directed notice to issue. Nothing else having 
been done except the application being registered, the application 
was dismissed for default on the 4th September, 1909. The 
present application was made on the 24th April, 1911, and the 
decree was transferred for execution. "The Court of first instance 
allowed execution to proceed but this order was reversed .om 
appeal. 

Babu Atul Krishna Roy for the Appellants.. 

Babu Fadu Nath Kanjilal for the Respondents. 

The judgments of the Court.were as follows : 


Fletcher J.— This is an appeal against an order of the 
learned Subordinate Judge of Hughly, dated the 8th January, 
1913. The sole question raised by the appellants in this case is 
whether the application for execution of a certain decree is barred 
by limitation. The learned Judge of the lower appellate Court 
has held that it is barred and the present appeal has been pre- 
ferred by the decree-holders against that order. 

The décree-holders obtained the decree as long ago as the 


i4th April 1903 in the Cours of the Munsiff of Sornidpore in 


the District of Manbhum for Rs. 500.e The first application for 
execution was made as long ago as the 23rd July 1903. That 
application was dismissed for default on the 5th September 1903. 


T Bee Afowmohon v. Dwarka Nath, 12 0. L, J. 812. But if there wasg 
adjudication, the fudgment-debtor would have begn estopped, Murlidhar Ye 
Narsingh Das, 15 O, L, J, 483—BRep, 
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. The next application for execution was dated the oth July 
1906. Notice of that application was p to be issued on 
the 21st July 1906; and, according to thé appellants, the notice 
was actually served on the 27th July 1906, one of the decree- 
holders identifying the judgment-debtors to the serving peon. 
It is essential for the appellants in the present case to show that 
what took place on the 27th July 1906 comes under either 
clause 5 or clause 6 of Art. 182 of the Indian.Limitation Act. 
How appellants can say that the mere fact that one of them went 
along with the serving peon to identify the judgment-debtors 
was itself a step in aid of execution, 1 do not understand. If a 
person goes along with the serving peon to identify a party, that 
would not be a step in aid of execution but is one of the neces- 
sary preliminaries to enable the Court to deal with the matter 
when the party, if served, comes before it. In the present case, 
thelearned Subordinate Judge came to the conclusion that the 
21st July 1906 when notice was directed to be issued was the 
proper date from which he should calculate the time from which 
the period of limitation commenced to run. Ithink the learned 
Judge rightly rejected the 27th July 1906 as being that date 
on the ground tbat one of the decree-holders went along with 
the serving peon to identify the judgment-debtors. "That appli- 
cation was also dismissed for default on the 4th August 1906. 

Then the third application was made on the 27th July 1909. 
The office reported on the next day that the application was 
barred by limitation. The learned Judge, on the 9th August 
1909, without any notice to the judgment-debtors, held that the 
application for execution of the decree was not barred and directed 
notice to issue. On the same day, the application was registered 
and, nothing else having been done, on the 4th September 1909 
the application was dismissed for default. 

Then the present application was made on the 24th April 
1911 and the decree was transferred to the Court of the Munsiff 
at Amta in the District of Hughly for execution and the learned 
Judge of the lower appellate Court held that the decree became 
incapable of execution because no steps in aid of execution had 
been taken between the 21st July, »906, aud the 27th July, 1909. 
It is said that the order of the Court dated the 9th August, 1909, 
holding that the decree was not barred, is binding on the judg- 
ment-debtors until it is set aside. But that is not so. It is 
quite true that an exparte decree passed by a Court is a good 
decree ; but, if the decree is made in the absence of, and without 
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notice to the other party, of course, that decree does not bind the 
other party or does na stand in his way of showing what were 
the true facts of the oe and it seems to me that the judgment- 
debtors not having had any notice of the order of the 9th August, 
1909, are entitled to show that the decree has become barred by 
limitation by reason of no steps having been taken between the 
2ist July, 1906 and the 27th July, 1909. I think the learned 
Judge of the lower appellate Court came to a correct conclusion 
when he held that this decree was not capable of being executed. 
That being so, the present appeal fails and must be dismissed. 
Having regard to the fact that the judgment-debtors had got rid 
of «he liability under the decree, I think there ought not to be 
any order as to the costs of this appeal. 


Richardson J.—I agree. 


e. 
A, T. M. Appeal dismissed. 


Before Sir Herbert Carnduff, Knight, Fudge, and Mr. Fustice 
Richardson. 


HARMANGE SINGH 
v 


RAM GOPAL ACHARI AND oTHERS." 


Decree, amendment of-—QCivil Procedure Code (Act V of 1908), Seos. 151, 152— 
Decree, not inconsisient with the order in the judgment —QOowrt, power of, 
to vary or alter the order and decree—Inherent power of Court, to give 
affect to its intention——Costs, deorea for— Deoree, amended in favour of 
persons other than applicants, by Court acting, ax proprio motu— Power to — 
amend, when appeal pending against the decree. 

A Court can by virtue of its inherent power provided by section 15%, or 
by the power vested in it under secfion 153 of the Code of Civil Procedure, 
alter or vary the order and the decree passed by it, although the deoreo ig 
apparently not inconsistent with the order in the judgment, when it finds that 
the language of the ordering portion of the judgment is elliptical and ambi- 
guoue, and the order and the decree do not correctly state what was actually 
decided, 

Brijratan v, Jaynarain (1), and Zn re Swire Mellor v. Swire (2) followed, 

A suit was contested both in the Oourt of first instance and in the appellate 
Court by one among several defendants, and the appeal by the plaintiff was 
allowed and “the suit decreed with costs ;" and.the decree prepared in the 
appellate Court gave costs against all the defendants, On an application for 
amendment of the decree for costs made by some of the non-contesting 
defendants : j 


* In the matter of an application for amendment of deoree in Appeal from 
Original Decree, No, 40 of 1909, against the decree of Babu Pankoje Kumar 
Chatterjee, Additional Subordinate Judge at Mozafferpur, dated the 22nd 
September, 1908. 


(1) (1910) É L. B. 87 Calo, 649 (057 (2) (1885) 80 Oh, D 239. 


f (C t "No. 
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Held, upon a consideration of the whole judgment passed in appeal, 
that the Court in deciding the case did not LS intend to saddle all the 
defendants with costs and as such the decree should be amended, And the 
Court, acting ex proprio motu, further directed that the order ín favour 
of the, applicarfls should also be extended to the cases of other defendants 
although they did not join in the application for amendment of the decree, 

A Oourt has the power under section 152 of the Code of Civil @rocedure 
to amend a decree even when an appeal is pending in the higher Court 
against it, 

E. v, E. (1) referred to. 

Application for amendment of the decree by defendants, 
Nos. 9, 11 and 12. 

It appears that the suit was contested by defendant Né. 1 
only, and an appeal having been preferred to the High Court 
by the plaintiff, defendant No. 1 alone contested the appeal, 
the other defendants respondents not having entered appearance. 
The High Court directed that “the appeal should be allowed 
and the suit decreed with costs.” A decree was accordingly 
prepared giving costs against all the defendants. Defendants 
Nos. 9, 11 and 12 thereupon made this application for amendment 
of the decree so as to relieve them of their liability for costs. 

Babu Ganes Dutt Singh for Defendants Petitioners. 

Dr. Dwarka Nath Mitter for Plaintiff Opposite party. 

C. A. V, 

'The following judgments were delivered :— 

Carnduff J.—This is an application for the amendment of 
a decree, which has, it is said, erroneously and inadvertently 
made the applicants liable for the costs of certain litigation. 

The plaintiff sued for the «ecovery of land occupied by one 
Ram Gopal Achari as mohanth under a deed of endowment 
executed by a Hindu lady. Ram Gopal Achari was made the 
first and principal defendant but the deed associated with him 
a number of other persous in the management of the endowment, 
and these the plaintiff added as defendants Nos. 2 to 14. 

In the trial Court the suit was contested by Ram Gopal 
Achari alone. The plaintiff obtained a partial decree. He 
then appealed to this Court, and before us the contest was again 
solely batween him and the firgt defendant. In our judgment, 
Mr. Justice Harington who has since left the Bench and I ordered 
that *the appeal should be allowed and the suit decreed with 
costs.” 

The decree, subsequently prepared in the Court’s office 
and, let me say at once, signed by both of us, has given costs 

(1) (1903) L, B. P. 88. 
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against all the defendants, and the present applicants, who were 
named as defendants $.9, II and 12, now submit that, as it 
cannot have been, agi) pane to saddle them with costs, 
it should be amended so as to relieve them of that liability. 

The applicants were nominated in the deed as ^t Panclfes ” 
authorised to supervize the management of the endowment. 
They filed written statements protesting against their inclusion 
in the category of defendants and disclaiming not only all 
interest in, and concern with the endowment, but also all 
knowledge of their nomination in connection with it. They had 
never acted as " Panches,” nor had they ever been asked to do 
so. *The judgment shows that Mr. Justice Harington and 
I were to a certain extent influenced by these disclaimers in 
coming to the conclusion that the endowment was of an illusasy 
character : and, had these defendants entered appearance, they 
would certainly have been allowed their costs, unless, indeed, 
it would have been possible to disallow them on the ground 
that they had been unnecessarily incurred. In these circum- 
stances, it cannot be contended—and Dr. Dwarka Nath Mitter 
does not contend—that it could have been our intention to make 
them responsible for the costs ; but what the learned vakil does 
contend is, that the decree, in fact, agrees with the judgment, 
as required by Order XX, Rule 6, of the present Code of Civil 
Procedure, that the former cannot, therefore, be amended, 
as suggested, and that the only remedy, which the applicants had 
but have lost through limitation, was for a review of the latter. 

No doubt, the decree is not inconsistent with the order in 
the judgment as to costs, and in.this way it may, at first sight, 
be said to agree therewith. But the order is elliptical, and, 
if the judgment as a whole be referred to, it becomes manifest 
that the order cannot have been meant to affect the applicants. 
The result is that the decree is not really in accord with the 
intention of the Court, and that Mr. Justice Harington and 

» I can have passed it only through inadvertence. As pointed out 


, in Brijratan v. Saynarain (1) and Jn re Swire, Mellor v. 


Swire (2) there cited, a Court has an inherent power to amend 
or vary a perfected order when if finds that it does not correctly 
state what actually decided : and apart from this inherent power 
to make such orders as may be necessary for the ends of 
justice, which is expressly recognized by section 151 of the Code, 
section 152 provides that errors arising in a decree from any 


(1) (1910) L L,'R, 37 Oale, 649 (657). — (2) (1885) 80 Oh, D, 289. 
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accidental slip or omission, may be corrected by the Court 
e.either suo moliu or on application. I hold therefore, that it is 
open to us to amend this decree. 

There is a further contention that this Court is functus 
officio, dn. appeal to the Privy Council having been lodged ; 
«but section 12‘expressly contemplates amendment “ag any 
time," and Æ. v. E. (x) isa precedent for the amendment of a 
decree under appeal. This contention, therefore, must, I think, 
also fail. 

But the success of the applicants at once raises the further 
question whether the decree for costs should not now be confined, 
by us, acting ex Proprio motu as regards the added defendants 
other than the applicants, to the first defendant alone. The 
consideration of the whole matter was, therefore, adjourned 
in order to enable Dr. Dwarka Nath Mitter to argue this point, 
and that he has now done. The learned vakil admits that all 
the other defendants, except Nos. 2 and 13, are in practically 
the same position as the applicants. He also admits that the 
eighth defendant, who was impleaded because he was at the 
moment managing the Deoria Indigo Concern and the manager of 
that concern had been nominated by the deed, ex officio so to 
speak, as one of the " Panches” is in a much stronger position 
both by reason of the representative character he was required to 
assume and in view of the fact that he has applied in time fora 
review of judgment, But Dr. Dwarka Nath Mitter seeks, as I 
have understood, to differentiate the cases of defendants Nos. 2 
and 13, one of whom was nominated by the deed as a Pujar: of the 
endowment and the other as a‘*Punch.” Both filed written 
statements protesting against their inclusion as defendants and 
declaring that they had nothing to do with the endowment and 
were not interested in it ; but, at the same time, they refused to 
admit that the deed was invalid, and indeed, asserted that it was 
a valid deed of endowment. To this extent, therefore, they may 
be said to have resisted the plaintiff in the first instance: but 
they did nothing more than file written statements, and no com- 
plaint of any interference, much /ess of any tortious act, on their 
part has been made against them in she pleadings or in the evi- 
dence. There is, no doubt, this slight difference between them and 
the others: but Mr. Justice Harington and I certainly did not dis- 
criminate between the absent defendants. When we directed 
that the suit should be ‘decreed with costs," we can have 

(1) (1963) L. B. P. 88. 
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contemplated only one of two things, costs against all the 
defendants or costs aguinst the solitary defendant who was before 
us and present to our minds. No third intention can possibly be 
extracted from the elliptical words we used; but, as RI have 
shown, we cannot have meant to saddle the applicants with the 
acts aid, a forttort, we cannot have meant to render the present ` 
manager of the Deoria Indigo Concern liable. Therefore we did 
not inténd to saddle all the defendants with costs. And therefore 
we must have meant to saddle only the first defendant with 
the liability. As Mr. Justice Harington has gone, I must here 
speak for myself; and I have no hesitation in saying that as a 
matter of fact it was the frst defendant alone that I had in mind 
and that I had no idea of rendering any body except Ram Gopal 
Achari liable for the costs ofthe litigation. That being so, it 
seems to me to be our clear duty, now that the matter bas come 
to our notice, to amend the decree by confining the order to the 
first defendant Ram Gopal Achari, and I think that if we were 
to shirk that duty, we should be causing needless anxiety, useless 
trouble and the accumulation of unnecessary: costs. 

In the result I would allow this application, and, going 
further, I would amend the decree in favour, not only of the 
applicants, but of all the defendants Nos. 2 to 14, making no 
order as to the costs of the present hearing. 


Richardson J.—1 was not a party to the judgment and 
decree out of which the question before us has arisen and am 
not in a position, therefore, to speak from personal knowledge 
as to what was intended or pot intended. Upon the materials 
placed before me, however, it seems to me that the question 
really comes to this, whether the decree as drawn up correctly 
represents the judgment according to its true intent. 

The language of the judgment in regard to costs is ambi- 
guous, the person or persons against whom costs are given not 
being specified. The difficulty has been caused by the ambiguity 
and can only be solved by ascertaining what the judgment means. 
As to that, there can be tittle doubt. ‘Regard being had to the 
pleadings and the course which the litigation took and the terms 
of the judgment as a whole, it seems impossible to suppose that 
the learned Judges intended—to give cost against any of the 
defendants respondents except the one who actually came forward 
to contest the case in the Courts. Iam fortified in that view 
by what has been said by Carnduff J. who as one of the Judges 
who heard the appeal can speak with authority on the point, 
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The result then is that an error has been committed in the Orvik, 

: Court's office in drawing up the decree and i error is one which, 1918. 
as n seems to me, it is open to this Court t rectify either under Huemaogs 
section 152 of the Civil Procedure Code or under its inherent v. 

Bam Gopal, 


powers, It is*not necessary to review the judgment which eR 
_Tegard being had to the provisions of Order XLVII Rule 5, Richardson, Jug 

lam not entitled todo, All that we do, as I understafid the 

matter isto bring the decree into accordance with what the 

judges really intended, the judgment bring left intact. Under 

Order XX, Rule 6, the decree is to agree with the judgment and 

it is to state “the amount of costs incurred in the suit, and by 

whom or out of what property and in what proportions such á 

Costs are to be paid." All we are doing is to apply these provi- 
- sions to the decree before us. I agree inthe order proposed. 


A. N. R. C Application allowed, decree amended. 


Before Sir Asutosh Mookerjee, Knight Fudge, and Mr. Fustice 


Beachcroft. 
RAMESWAR MANDAL AND OTHERS Or. 
V. 1914, 
PROVABATI DEBI.* May, 27. 


Hindu widow— Alionation—Aliense, what to prove—Bona fide enquiry—Loan 1918 
obtained to pay rent—Legal macesüity— Widow's — intention —Oreditor's wps 
initention—Rerersionsr, if necessary party— Declaratory swit— Estate May, 7, 8, 
in defondant’s possession — Plaintiff not entitled to sject—Specifio Relief Pe 
Act (I of 1877), Seo, 49. 

The powers of a Hindu widow, in respeot of alfenation of the estate of 
her husband, are similar to those of a guardian of an infant. Consequently 
& person who claims title under an alienation from her must prove that there 
was legal necessity for it, that is, such pressure on the estate at the time 
the loan was taken or the alienation made as justified the act of the widow; 
he can also protect himself by proof of bona fide enquiry, and if the fact 
ot such enquiry is established, the real existence of an alleged sufficient and 


reasonably credited necessity is not a condition precedent to the validity of 
his title, . ° 


The mere fact that the loan was taken to pay rent and the money raised . 
was applied for that purpose, isnot sufficient, The creditor, to protect himself 
—where he fs not shown to have made a pna fide enquiry—must prove that 
there was an actual pressure on the estate, such asan outstanding decree or an Pn 
impending sale, whloh the widow had no funds capable of meeting. e 
*Appeal.from Appellate Decree No. 642 of 1911, against the deorce of 
E. Panton, Beg., District Judge of Burdwan, dated the 2nd December, 1910, 


modifying that of Babu Agbore Ohunder Hazra, Subordinate Judge of Burdwan, 
dated the 9th September, 1905. 
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Where a Hindu widow obtains a loan, sbe is at liberty to bind herself 
personally, or, when the purpose for which she borrows is a neoessary one, she 
is equally entitled to ba her husband’s estate. Whether in a partioular " 
case, the widow intended to bind herself alone or to bind the estate as well, 
must be gathered from the statements, if any, in the eed, or from the 
surrounding circumstances. In this respect, there ig no real dist-Éhetion in 
principle between a case where a charge is formally created by the widow, 
and another where she executes a bond for the money advanced, 

It ig not enough to show that the widow intended to oreate a liability 
upon the estate in her hands. The creditor has further to establish that he 
intended to enforce such liability. The real question in fact ig, what was 
liable to be sold and what in fact was actually sold. Inthe investigation of 
this question, the frame of the suit, the judgment, the decree, the execution 
Proceedings, tbe sale proclamation, tbe amount of purchase money snd the 
eondnot of the parties, must all be taken into account; the sale certificate 
is by no means conclusive. As the proceeding may be against the widow 
personally or against the widow as representing her husband’s estate, the true 


‘teat is to see whether the proceeding in which the gale was directed was 
. brought against the widow personally or with a view to affect the whole 


inheritance, Itis not necessary that the revérsioner should be joined as 
party to the suit, but if he is so joined, the fact would afford clear indication 
that the creditor intended to make the inheritance liable and not to restrict 
his remedy to the qualified interest of the widow.. 

Cases on the points reviewed. — 

When the property is in the possession of the defendant and the plaintiff 
cannot ask for ejectment against him, a suit for declaration of title without 
consequential relief, is not barred under section 42 of the Specific Relief Aot, 

Subramanyan v. Paramaswaran (1) and Malatyya v. Perumal (2) 
referred to. 

Appeal by the Defendants. 
Suit by a Hindu reversioner (daughter) for declaration that 


certain alienations, made by a widow in possession of the estate 


of her husband, were in excess of her authority and do not bind 
the inheritance. 

The disputed properties belonged to the plaintiff's father 
and uncle. The father died in 1883 leaving a widow and a 
daughter (the plaintiff) him surviving. On the 25th November, 
1885, the widow and her brother-in-law borrowed Rs. 399 from 


-the first defendant, who sued on the money bond and obtained 
„an exparte decree on the 6th April, 1888. In execution of that 


decree, the right, title and interest of the judgment-debtors 
in the disputed properties were sold. on the 2nd July, 1888 and 
the decree-holder, now represented by the appellants, became 
she purchser. The widow died on the 21st November, 1901, and 
„on the 18th November, 1904, the plaintiff commenced the 


(1) (1887) I. L. R. 11 Mad, 116. 
(2) utt. 21 M. L. J. 1022 ; I, D, R. 36. Mad, 62. 
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present action. The defendants resisted the claim tnter alia on GAYAN 
the ground that the sale was binding as it took place for legal 1914, 
necessity, Tne Subordinate Judge passdd a decree in favour of Bamaka Mandel 
the plaintiff conditional on payment of a proportionate share of 
the purcbage money. On appeal, the District Judge modified 
that decree, holding that the execution sale did not bind the . . 
estate in the hands of the plaintiff. Hence this appeal. * 

The Appeal came on for hearing on May 7 and 8, 1913. 

Mr. S. P. Sinha, Babus Provas Chunder Mitter and Hira 
Lal Sanyal for the Appellants. 

Dr. Rash Behary Ghose, Babus Bepin Behary Ghose and 


LS 
Provabati Deb}. 


Bankim Chunder Mookerjee for the Respondent. C. & V, e 

The judgments of the Court were as follows : 

Mookerjeo J.—This is an appeal by the first nine defendants nies 
in a suit by a Hindu reversioner for declaration that certain alien- May, 27. 


ations, made by a widow in possession of the estate of her 
husband, were in excess of her authority and do not bind the 
inheritance. The properties in dispute belonged to the father 
of the plaintiff, Rakhal Chandra Mookerjee, and his brother 
Bagala Chandra Mookerjee. Rakhal Chandra Mookerjee died 
in 1883, leaving a widow Sukhada Sundari Debi and an unmarried 

daughter by her, Pravabati Debi now plaintiff-respondent before 

us. On the 25th November, 1885 Sukhada Sundari and her 
brother-in-law Bagala Chandra borrowed a sum of Rs. 399, from 

Rameswar Mandal, the first defendant inthissuit. The creditor 

sued on the money bond and obtained an exparte decree on the 

6th April, 1888. The decree was executed in due course and the 

right, title and interest of the judgment-debtors in the disputed 

properties was sold on the 2nd July, 1888, when the decree-holder, 

now represented by the appellants, became the purchaser, for 

Rs, 745, in the name of one Moheswar Bhattacharjee. The sale 

was confirmed on the 7th January 1889, and the sale certificate 

was issued in the name of the ostensible purchaser on the 12th 

February 1889. Meanwhile, on the 22nd November, 1888, œ 

Sukhada Sundari had sold the same properties again to the defend- 
ants other than the appellants. Sukhada Sundari died on the 21st 
November, 1901, when the succegsion opened out to the plaintiff 
as the reversionary heir to the estate of her father. On the 18th , 
November, 1904, the plaintiff commenced the present action 

for declaration that the execution sale as also the private aliena- 

tion were without legal necessity and were not operative after 

the death of her mother. She further impeached the validity of 
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the execution sale on the ground that the decree-holder held a 
mortgage on the property sold and had acted in contraven- 
tion of the provisions of section 99 of the Transfer of 
property Act. She did not sue for recovery of possession, 
as the estate was in the hands of an under-tfnure-hglder 
who had saved it from a sale under the Patni Regulation 
and had'obtained possession which would continue till his advance 
was repaid or satished from the profits. The defendants resisted 
the claim of the plaintiff on the ground, amongst others, that 
the sales had taken place for legal necessity. The Subordinate 
Judge found this point in favour of the purchaser at the execu- 
tio& sale but against the purchasers at the private sale. In this 
view, he gave the plaintiff a conditional decree against the former, 
who became entitled to receive a proportionate share of the 
purchase money, and an unconditional decree against the latter, 
whose conveyance was declared to be wholly inoperative. On 
appeal by the defendants, the District Judge reversed this decree 
and dismissed the suit on the ground that it was bad for misjoin- 
der of parties and of causes of action. On appeal to this Court, 
Brett and Sharfuddin JJ. held on the authority of the decisions 
in lshan Chunder v. Rameswar (1), Nundo Kumar v. Banomah (2) 
and. Lalla Rupnarayan v. Gopal Debit (3) that there was no 
misjoinder of parties or of causes of action and that the plaintiff 
was competent ‘to maintain one suit against all the transferees in 
respect of the estate of her father to which she had become 
entitled on the death of her mother. The appeal was accordingly 
allowed and the case remanded, so that the appeal preferred 
to the District Judge might be hgard on the merits. In so far 
as the private sale is concerned, no attempt appears to have been 
made to assail the conclusion of the Subordinate Judge that it 
was bad for. want of consideration and legal necessity, and his 
decision.upon this point must be taken to have become final. 
We are concerned at this stage only with the effect of the execu: 
tion sale of the 2nd July, 1888. As regards this sale, the Subor- 
dinate Judge found, frst, that the money had been borrowed 
by the widow for payment of rent to the zemindar and was 
applied for that purpose; secondly, that the sale was void 
because held iu contravention of section 99 of the Transfer of 
Property Act, and, ¢Azrdly, that a declaratory decree should be 
made in favour of the plaintiff, conditional on payment by her 


(1) (1897) I L B. 24 Cale, 831 (2) (1902) J. L. R. 29 Cale, 871. 
(3) 199 L B, 86 L, A. 103; I, L.E 36 Calc, 780 
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of a sum of Rs. 309-1-6 to the frst nine defeadants, as such money 
had been applied by the widow for the benefit of the estate, 
Upon appeal, the District Judge has found, frséá that the loan 
was taken bythe widow andthe money borrowed was applied 
by her for payment of rent due to the superior landlord ; secondly, 
that as laid down in Ashutosh Stkdar v. Bihari Lal Kirina, (1), 
the sale was not void but merely voidable, because held contrary 
to the provisions of section 99. of the Transfer of Property Act; 
and, thirdly, that it was unnecessary to avoid the sale, because 
it had passed to the purchaser nothing beyond the limited 
estate of the widow, as laid down in the cases of Mohima Chunder 
v. Ram Kishore (2) and Braja Lal v. Ftban Krishna (3) which 
was confirmed on appeal to the Judicial Committee : Fiban Krishna 
V. Brojo Lal (4); the District Judge has also overruled the 
contentions that the suit was not maintainable for a pure declara- 
tory decree without consequential relief, and,-was, in any view, 
barred by limitation. In this view, the District Judge has modified 
the decree of the primary Court and has given the plaintiff an 
unconditional declaration that the execution sale does not bind 
the estate in her hands. On the present appeal, besides the two 
subordinate points last mentioned, namely the grant ofa declara- 
tory decree, without consequential relief and the bar of 
limitation, the substantia] question which has emerged for consi- 
deration is, what was the true nature of the debt created by the 
bond, the decree in the bond suit, and of the proceedings 
thereon and what was the legal effect of the execution sale on 
the estate in the hands of the widow. | 
It has been found by the District Judge, in concurrence 
with the Subordinate Judge, that the money was raised and was 
applied by the widow for payment of rent to the superior land- 
lord. On this basis, it has been argued that the loan was taken 
for legal necessity. This contention in our opinion, is not well. 
founded. The powers of a Hindu widow, in respect of alienation 
of the estate of her husband, are similar to those of a guardian of 
an infant, as defined by their Lordships of the Judicial Committee 
in Hunoomanpersaud v. Babooee (5); Kameswar v. Run Bakha- 
dur (6), Lala Amarnath v. Achan Kuar (7) and Shagabat Dyal v. 
Debi Dyal (8). Consequently, a person who claims title under 


(1) (1907) I L. R. 86 Calc. 61. (3) (1898) I. L. B. 26 Calc, 286, 
(2) (1875) 23 W. B. 171; 15 B. L. B. 142, (4) (1908) I. L. B. 80 Calo, 550, 
(5, (1856) 6 M. I. A. 893; 18 W. B. 81. 

(6) (1880) L. R. 81, A 8:L. L R, 6 Calo 843. 

(7) (1892) L. R. I9 I, A. 196; I, L, R. 14 All, 420. 

(8) (1908) L, R, 86.1 A 48; I L, B. 35 Onlo, 420, 
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an alienation from her must prove that there was legal necessity 
for it, that is, such presure on the estate at the time the loan was 
taken or the alienation made, as justified the act of the widow ; 
he can also protect himself by proof of bona fide enqtiry, aud if 
the fact of such enquiry is established, the real existence of an 
alleged sufficient and reasonably credited necessity is not a condi- 
tion precedent to the validity of his title, In the case before 
us, there is no proof of Jona fide enquiry by the creditor, and 
further reference need not consequently be made to this possible 
aspect of the matter. The question then reduces to this, was 
thére legal necessity for the loan ? The mere fact that the loan 
was taken to pay rent and the money raised was applied for that 
purpose, 18 clearly not sufficient. It may be conceded that the 
extreme view taken in Matiudlah v. Radhabinode (1) and Radha- 
mohan v. Gridhari Lal (2), namely, that the creditor must not 
only show that the money was borrowed or required for a neces- 
sary purpose, but also that the necessity was attributable to 
causes beyond the control ofthe widow, is unsound and cannot 
be supported on principle ; for, as their Lordships of the Judicial 
Committee pointed out in Huncomanpersaud v. Babooee (3), the 
cteditot is not affected by any precedent mismanagement of the 
estate, provided that he has not been a party to the misconduct 
which has produced the danger he helps to avert by his 
loan. On the other hand, the opposite extreme view that 
the creditor is protected if the money raised has been applied 
for the benefit of the estate, is equally untenable. The 
true rule is that the creditor, te protect himself—where he is 
hot shown to have made a Jona fide enquiry—must prove 
that there was an actual pressure on the estate, such as an 
outstanding decree, or an impending sale, which the widow 
had no funds capable of meeting: Lala Amarnath v. Achan 
Koer (4), Dharumchand v. Bhabani Misrain (S), Shrinath vw. 
Ratanmala (6) Srimohan v. Brijbehary (7), Lala Byjnath v. 
Bissen (8, Mata v. Bhageeruthee (9) Ghansham v. Badtya 
Lal (10) Lakshman v. Radkabat- (11). Tested from this 
point of view, the creditor*in the case before us has laid 
no solid foundation for his claim. We*know nothing about the 


(1) (1858) Beng S. D. A. 596, 2) (1857) Beng. 8. D. A. 460, 
(3) (1856) 6 M, I A. 898 (493). VERRE ái 
(4) (1892) L, R. 19 I, A, 196; I. L, R. 14 All. 420, 
(5) (1897) L. R. 24 I. A. 183; I, L, B, 25 Calo. 189, 


(6) (1859) Beng. 8. D. A, 491. (9) (1870) 2 All, H. O. B. 78, 
(7) (1909) I. L LR. 36 Calo, 753, (10) (1899) I. L. B, 24 All. 647, 
(8) (1878) 19 W. E, 80, (11) (1887) I. L, B, 11-Bom. 609. 
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ə state of the family at the time of the loan, and ho explanation 


has heen offered why the widow in possession of a valuable putni 
should have found herself unable to pay even the current rent 
to the superior* landlord. We must hold accordingly that the 
. creditor has not proved legal necessity for the transaction. 

Even if we assume, however, that there was legal neces- 
sity for the loan, the position of the creditor is beset 
with in extricable difficulties. Where a Hindu widow obtains 
a loan, she is at liberty to bind herself personally, or, 
where the purpose for which she borrows is a necessary one, 
she is equally entitled to bind her husband's estate. Whether 
in a particular case, the widow intended to bind herself 
alonę or to bind the estate as well, must be gathered from the 
statements, if any, in the deed, or from the surrounding circums- 
tances. Damodar v. Fankibat (1), Prasanna wv. Omedar 
Raja (2). In this respect, there is no real distinction in principle 
between a case where a charge is formally created by the widow, 
and another where she executes a bond for the money advanced : 
Hurry Mohun v. Gonesh (3), Ramcoomar v. Ichhamoyi (4), Veera 
v. Hrrappa ( 5), Regella v. Venkata (6), Veerabadra v. Marudaga (7) 
Sabrabhai v. Maganlal (8), Umrootram v. Narayandas (9), Devjt 
v. Sambhu (10), although the contrary view has sometimes been 
maintained. Ramasamt v, Sellatfíammai (11) Narana Vv. 
Vasteva (12), Giribala v. Srinath (13), Prasanna v. Umedar 
Raja (3), Gadgeppa v. Apajt (14) Dhiraj v. Manga (15). Kallu 
v. Z'aizar (16). It is possible, however, that where a charge 
has been created by the widow on«the estate, there may be surer 
indication of her intention to make the estate liable than where she 
had executed a promissory note; but once the intention is estatab- 
lished, the effect of her act must depend upon the nature of the 
debt, which is recoverable from the estate in the hands of the 
reversioner if it has been incurred for necessary purposes. 
Tested. in the light of these principles, the creditor here is in à 
precarious position, as there is nothing to indicate tbat the 
widow intended to make the estate liable for the loan ; the rent 
was primarily payable out of the insome as it accrued, and if by 
reason of any temporary difficulty, the widow was driven to raise 


(1) (1908) 5 Bom. L. R 850. (3) (1908) 9 0. L. J. 88; 18 O. W. N, 863. 
(8) (1884) I. L. R. 10 Calo. 828. (10) (1899) I. L. B, 24 Bom. 135. 
(4) (1880) I, L. R. 6 Calc. 36. (11) (1881) I. L. R. 4 Mad, 375. 


(5) (1908) I. L. B. 29 Mad. 484, — (12) (1898) I. L. B. 17 Mad. 208, 
(8) (1010) I. L. R. 83 Mad. 492, — (18) (1908) 13 C. W. N. 769. 
(7) (1910) I. L. R 8! Mad 188. (14) (1879) I. L. R. 8 Bom. 387. 
(8) (1991) L L, B 28 Bom. 206. (15) (1897) I. L. R. 19 All, 200, 
(8) (1822) 2 Borr. 23, (16) (1908 L L. B, 80 
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a loan, there is no reason why one should assume, in the absence 
of clear indication 'to that effect, that she intended to throw a 
permanent burden upon the inheritance rather than to repay the 
loan out of the income for subsequent years wBich coyld be 
absolutely at her disposal. In this connection we must bear in 


mind fhat aslaid down by their Lordships of the Judicial Com- l 


mittee in ¥1ban Krishna v. Brojo Lal (1), and by this Court in 
Kristo Gobind v. Hem Chunder (2), Mahomed Sadat Ali v. 
Hara Sundari (3) and Bireshur v. Kamal Kumar (4) a decree 
for rent which has accrued due after the death of her husband, 
isprima acte a personal decree against the widow, although 
when such a decree has been obtained by the entire body of 
landlords, under the provisions of the Bengal Tenancy Act 
the tenure itself may pass into the hands of the purchaser, as the 
result of a sale in execution. Apart from this. initial difficulty, 
there isa graver obstacle in the path of the creditor in the 
case before us. It is not enough to show that the widow intend- 
ed to create a liability upon the estate in her hands. The creditor 
has further to establish that he intended to enforce such liability. 


The real question in fact is, what was liable to be sold and what- 


in fact was actually sold. In the investigation of this question, 
the frame of the suit, the judgment, the decree, the execution 
proceedings, the sale proclamation, the amount of purchase 
money and the conduct of the parties, must all be taken into 
account ; the sale certificate is by no means conclusive. | As 
the proceeding may be against the widow personally or against 
the widow as representing her husband's estate, the true test is 
to see whether the proceeding in which tbe sale was directed 
was brought against the widow personally or with a view to: 
affect the whole inheritance: Fugul v. Fotendro (5), Court of 
Wards v. Coomar (6), Srinath v. Hari (7), Ram v. Akhoy (8), 
Roy Radha v. Nauratan (9) Braja v. Foggeswar (10) Kzsto Moyee 
v. FProsunno (11), Bisto Behary v. Byjnath (12), Batjun v. Brij 
Bhookun (13), Bireshur v. Kamal Kumar (4), Mahomed Sadat 
Ah v. Hara Sundari (3) Trilochan v. Bakkeswar (14), 
(1) (1908) I.L B. 80 Cale. 550 (554). (8)( 1912) 16 O. W. N 1070. 


(2) (1889) I. L. B. 16 Oale. 511. (4) (1912) 17 0. W, N, 337; 
(5) (1884) L. B. 11 I, A. 66 ; I. L, B. 10 Oalo. 985. 


to) (1872) 14 M. I. A, 605 ; 10 B. L, B. 204 ; 17 W. R, 459. 

(7) (1899) 8 O. W. N. 087. (10) (1908) 9 O, Ù. J. 846. ' 
(8) (1903) 7 C. W. N. 619, (11) (1866) 6 W. R. 304, 

(9) (1907) 6 C. L. J. 490. (12) 871) 16 W. B. 49. 


(13) (1875) L. R, 9 I, A. 275 ; 1, L., B. 1 Calo. 188. 
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It is not necessary that thelreversioner should be joined as party to 
the suit, but if he is so joined, the fact would afford clear indica- 
* tion that the creditor intended to make the inheritance liable 
and not to restrict his remedy to the qualified interest of the 
widow  Bhagtwathi Das v. Baleswar Bagarti (1), Mohima Chunder 
v. Ram Kishore (2), Srinath Dass v. Hari Pada (3), Nugender v, 
` Kaminee (4), Lloyd v. Fohnes (5); Story on. Equity Pleddings, 
Art. 144. Tested in the light of these principles, what is the 
position ofthe creditor in the case before us? There is no 
indication whatever.that in the suit on the money bond he 
intended to obtain a decree which would operate against the 
inheritance. The claim was, in form, personally against the 
widow. The decree in the face of it, was personally against her. 
In the execution proceeding, her right, title and interest was 
put up to sale and was purchased by the decree-holder, who paid 
for the share of the property now in dispute one-half of Rs. 745, 
though the value thereof was, according to the plaintiff, not less 
than Rs. 2100. What was sold was, prima facte, her limited 
interest, and it is impossible for us to hold that the entire 
inheritance was intended to be and was actually brought to sale. 
Consequently, the interest acquired by the purchaser terminated 
on the death of the widow. In this view, it is immaterial that 
the sale, though voidable because held in contravention of 
section 99 of the Transfer of Property Act, was not avoided 
by the widow ; her omission to do so could not give the. sale 
greater efficacy than it possessed or enlarge the interest acquired 
by the purchaser thereunder. We hold accordingly that the 
plaintiff became entitled to the property on the death of her 
mother. 


It is plain that no question of limitation arises. Whether 
we apply Art. 120 or Art. r41 the suit is obviously in time. 
Nor can objection be taken to the grant.of a declaratory decree 
under section 42 of the Specific Relief Act. The property is not 
in the possession of the defendants and the plaintiff could not 
ask for ejectment as against them: Sudramanyan v. Paramas- 
waran (6), Malatypa v. Perumal (7). Nor could she join in this 


(1) (1918) 19 C. L. J. 155 ; 17 O, W. N. $77; I. L, R, 41 Oale, 69, 
(3) (1876) 16 B. L B. 142 ; 23 W. B. 174, 
(8) (1899) 3 O. W. N. 687 (841). 
(4) (1867) 11 M. I. A. 241 1267) ; 8 W., B. P. O. 17. 
(5) (1601) 9 Ves, 87 (57). 
(6) (1887) I, L, R. 11 Mad, 116, 
(7) (911) 22 M1129 103; I. T. R. 86 Mrd 62. 
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suit the under-tenure-holder who has obtained possession under 
the Putni Regulation for the satisfaction of his lien ; his possession 
is rightful and the plaintiff has no cause of action against him. 
The only question in controversy is, whether on the death of the 
plaintiff's mother, the property vested in her or still continued in 
the hands of the execution purchaser: for the reasons assigned, 
it has,been rightly declared that the property vested in the 
plaintiff, 

The result is that the decree of the District Judge must be 


, affirmed and this appeal dismissed with costs. 


Beachcroft J.—1 agree. 
R,T. M -  Abpeal dismissea. 





Before Ser Asutosh Mookersee, Knight, Fudge, ana Mr. Fustice 
Beachcroft. 


KULADA PROSAD TEWARY AND OTHERS 
v. s 


SADHU CHARAN TEWARY.* 


Partition-- Oral evidence — TInferenoa — Adverse possession — Interrupted possession 
— Stranger grasing oattle— Hostile title, assertion of. 

A partition may be occasionally established by oral evidenee, which though 
not directly proving the factum of partition, may be of such a character as to 
justify the inference that a partition must have been made between the parties 
or their predecessors, If, for instance, each of the co-tenants baa for a long 
period of time, occupied a distinct part of the land of the co-tenancy, has 
apparently exercised the rights of a sole owner and has been recognised by his 
companions in interest as entitled to possession in severalty, these facte may be 
treated as evidence tending to prove an antecedent partition, Similarly, 
the circumstance that one of the co-tenanta has spent considerable money in 
improvements of the parcels in his exclusive possession may furnish evidence 
that the distribution of the land was intended to be permanent, 


Budha Mal v, Bhagwan Das (1) and Murari Vithojt v. Mukund Bhicaji (2) 


referred to. 


Where there were firstly a transfer by one member of the family to another, 
of cultivated lands in his ocoupation, secondly, long possession of specific parcels 
and sub-division among members of a particular branch, thirdly, reclamation 
and improvement of waste lands at considerable cost, fourthly, direct admission 
of parties that there had been a previous partition, and jfi/thly, separate 
occupation of land and collection of rent from the separate tenanta and the 

* Appeal from Original Decree No. 632 of 1910, against the decree of Babn 


Jadupati Banerjee, Stbordinate Judge of Manbhoom, dated the 22nd 
Angust, 1910. 


(1) (1890) I, L. B, 18 Calo. 802. — (2) (1890) T, L, R, 15 Bom, 20}, 
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institution of suits by the superior landlord against the members of the family 
ag if they were separate tenants and the ‘separate enforcement of decrees 
80 obtained : ' 

Held, that these circumstances were sufficient to establish partition belween 
the members of the family. 

If jands cultivated during one season and left fallow during the two 
followiag season®, were taken exclusive possession of and the owner .was ousted, 
the mere fact that a atrangér grazed his cattle during the period that the land 
was not under cultivation, would not interrupt the operation’ of adverse 
possession. 

The fact of a co-sharer cultivating a larger area than what would fall to his 
share upon a distribution of all the lands, did not constitute adverse possession. 

In order to constitute adverse p^ssesslon of a co-sharer as against other 
co-sharers, there must be an assumption of hostile title for more than a period 
of 12 years before the commencement of the suit, * 

Appeal by some of the Defendants. 

pvit for partition. l 

The material facts and arguments appear from the 
judgment., 

Babus Umakah Mukherjee, Bira; Mohan Mojumdar and 
Khetra Mohan Sen for the Appellant. 

Babu Bepin Behary Ghose ( Fr.) for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of some of the 
defendants in a suit for partition of joint property, The property 
was acquired by an ancestor of the parties to this litigation, one 
Sanatan, under a grant made in his favour on the 28th September 
1784 by Raja Raghu Nath Narain. Sanatan left four sons, 
Brindaban, Janardao, Radha Churn and Ram ;Chandra. The 
plaintiffs are the sons of the representatives of the bidnch of Radha- 
churn. They are entitled, if tĦeir allegation uti the property 
is still joint be true, to an one-fourth share therein. But they 
claim to have acquired by purchase from two of the representa- 
tives of Brindaban, half of his share, so that they are according 
to these allegations, entitled to a six annas share of the entire 
property. The defendants who are the representatives of Ram 
Chandra resisted the claim on the ground that there had been 
a previous partition about 60 years before the commencement 
ofthe suit and that consequently the property was not liable 
to be partitioned. They further paded that they had acquired 
a good title by adverse possession in respect of the parcels in 
their occupations, The Subordinate Judge has found on the 
evidence that the parties are in possession of unequal quantities 
of land ; the appellants have in their possession 588 bighas while 
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the plaintiffs have only 286 bighas ; two other sets of respondents 
have respectively 136 and 373 bighas. The Subordinate Judge 
has further found that there was no partition as alleged by the 


' present appellants. The view he has taken is that the parties 


were by mutual arrangement in occupation of different portions 
ofthe joint property but that they did not intend that the 
distribution should be deemed permanent. 


If the present appeal, it has been contended that the ` 
Subordinate Judge has taken an erroneous view of the evidence 


which tends to prove that there was a partition of a permanent 


character if not in respect of all the cultivable lands now iu the 
occupation of the parties to the litigation, at least in respect of 
a «considerable portion thereof. It has not been disputed, indeed 
it is the common case of the appellants aud the respondents, that 
the jungle lands still constitute joint property ; and in any view 
of the case, they must be divided. The evidence has been placed 
before us and commented upon at considerable length. We 
have arrived at the conclusion that the view of the Subordinate 
Judge that there was no partition at any previous time cannot 
be supported. As was pointed out by their Lordships of the 
Judicial Committee in the case of Budha Mal v. Bhagwan 
Das (Y), and by the Bombay High Court in Marari Vithoji v. 
Mukund Shivaji (2), a partition may be occasionally established 
by oral evidence, which though not directly proving the factum 
of partition, may be of such a character as to justify the 
inference that a partition must have been made between the 
parties or their predecessors. If, for instance, each of the co- 
tenants has for a long period of time, occupied a distinct part of 
the land of the co-tenancy, has apparently exercised the rights 
of a sole owner and has been recognised by his companions in 
interest as entitled to possession in severalty, these facts may be 
treated as evidence tending to prove an antecedent partition. 
To take a concrete illustration, if one co-tenant owns two-thirds 
and another one-third of three equal parcels of land, the fact that 
the former was in possession of two of these parcels and trans- 
ferred them by conveyance purporting to effect a transfer in 
severalty, may be evidence of partition. Similarly, the circums- 
tance that one of the co-tenants has spent considerable money 
in improvements of the parcels in his exclusive possession may 
furnish evidence that the distribution of the land was intended 
to be permanent. "Tested in the light of these principles the 


(1) (1893) 1, L, R. 18 Qale, 302, — (2) (1890) I, L. B, 15 Bom. 201, 
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appellants have a strong case. The learned vakil for the 
appellants has relied upon the following circumstances in proof 
of his allegation of a previous partition ; frst, transfer by one 
member of the family to another of cultivated lands in his 
occupation ; secondly, long possession of specific pareels and 
sub-division among members of a particular branch ; thirdly, 
reclamation and improvement of waste lands at considerable 
cost ; fourthly, direct admission of parties that there had been a 
previous partition ; ffthly, separate occupation of land, and 
collection of rent from the separate tenants and the institution 
ofsuits by the superior landlord against the members of the 
family as if they were separate tenants, and the separate 
eunfbrcement of decrees so obtained. In our opinion, these 
circumstances are sufficient to establish the case of the appellants, 

[Their Lordships after discussing certain documentary 
evidence proceeded as follows :] 

We have, therefore, a considerable body of evidence indicating 
that the parties have been in possession of separate parcels of land 
for many years, that they have effected improvements upon the 
parcels in their possession at considerable cost and labour, that 
there have been transfers sner se and that the parties have 
acted on the assumption that their possession was not liable 
to be disturbed at the instance of their co-sharers. Under these 
circumstances we are of opinion that the inference may 
legitimately be drawn that the: e wasa previous partition amongst 
the predecessors of the parties. It is impossible for us, however, 
upon the evidence, to ascertain the precise lands in respect of 
which the partition took place, The learned vakil for the appellant 
fully appreciated the difficulty in his way created by the undoubted 
fact that his clients are in possession of a considerably larger 
quantity of land than any of the other sets of defendants. He 
attempted to explain this inequality by a suggestion that at 
the time of the partition valuable cultivated lands might have 
been assigned to the other parties, whereas in his share fell a 
larger quantity of waste lands, But there is no foundation laid in 
the evidence for such a theory. On the other hand, the learned 
vakil for the respondent invited our attention to the road-cess 
returns of 1881 from which it appears that the predecessors of 
the parties were in occupation of nearly the same quantity of 
cultivated land and the remainder also was treated as equally owned 
by them. Tais, in our opinion, indicates that the original 
partition was not unequal, In fact, the road-cess returns must 
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have been prepared in consultation, as inlicated oy the extra- 

ordinary resemblance in the recitals contained therein. We may 
fairly take it therefore, that in 1881 the common case gf the parties 
was that there was a previous partition under which they were 
in occupation of nearly equal quantities of land. Bat the actual 
areas given in the road-cess returns cannot be implicitly accepted 
as accurate ; in other words, we cannot assume that the parties 
at the time were in occupation of the precise quantity namely 
about 55 bighas of cultivated land stated in these documents. 

Tf, therefore, we start with the position that there was an equal 
partition about 60 years before the commencement of the suit, 

and that for a period of 30 years the parties were in occupation of 
equal quantities of land, the question arises, how have fhe 
present appellants come to occupy a considerably larger quantity 
of land than the representatives of any of the other branches of 
the family ? The reason is not far to seek. Each branch of the 
family has reclaimed and brought under cultivation the waste 
lands left joint at the time of the partition. Tne members of the 
branch to which the appellants belong, are more numerous than 
the members of the other branches, and,it is not unfair to 

presume that they have successfully brought under control and 
cultivation a much larger quantity of land than the representa- 
tives of the other branches, The Subordinate Judge, conse- 
quently, directed very properly that each party should retain 
possession of the cultivated land and of all lands upon which 
they had spent labour and capital. A difficulty, however, arises 
as regards the present appellants, because upon the figures 
placed before us, it seems more than likely that they are now in 
occupation ofa larger quantity of land than could be allotted to 
their share upon a partition of the entire village. It has been 
stated to us that the quantity of danga and thejungle lands cover 
1384 and 649 bighas, respectively. The total quantity of land 
in the village therefore may be approximately taken as 2033 
bighas, out of which the appellants would be entitled to about 
508 bighas as representing their share. They are, however, said 
to be in occupation of 588 bighas. The question consequently 
arises, whether they are liable to be deprived of the lands they 
hold in excess of what would represent their share in the entire 
village. On this part of the case, it has beea contended by the 
appellants that they have acquired a good title to this excess’ 
by adverse possession. Now it is fairly clear that the quantity of 


Cultivated lands in the occupation of the appellants is not in 
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* excess of a quarter of the entire land of the village. Conse- 
quently no question of adverse possession arises in respect of 
these lands, awd the plaintiffs do not, indeed, desireto deprive 
the appellants of their possession of these lands. The remaining 
‘lands in the occupation of the appellants are stated to be» gora 
and danga lands. The Subordinate Judge has held that the 
appellants did not spend capital or labour on lands of this descrip- 
tion, It has been stated on behalf of the respondents that the 
Subordinate Judge meant to apply this qualiücation to lands 
which at the time of the suit were gora aud danga lands. Lands 
which at one stage fell within this description but had been 
subsequently brought by the appellants under cultivation would 
fall within the description of cultivated lands. In respect of these 
danga and gora lands, it has been contended on behalf of the 
appellants that they have acquired a good title by adverse 
possession. This view has been controverted by the respondents 
and it has been suggested that as these lands are cultivated once 
in three or four years and as between two periods of successive 
cultivation, they are used as grazing lands where the cattle of 
strangers as also of the plaintiffs would graze, there was not such 
adverse possession on behalf of the defendants as could extin- 
guish the title of the plaintiffs. It has further been contended 
upon the authority of the desisions in Watson v. Ramchund 
Dutt (1) and Fogendra Nath Rat v. Baldeo Das (2), that there 
could not be adverse possession as between co-tenants iu respect 
of lands of this character, used in the manner just indicated. On 
behalf of the appellants reliance has been placed in answer to 
this argument upon the cases of Gangadhar v. Parashram 
Bhalchandra (3) and Ayenenussa Bibi v. Sheikh Jsuf (4). In our 
opinion the contentions of both the appellants and the respondents 
are unsound. If lands of this character can be used only in the 
manner indicated, that is, cultivated during one season 
and left fallow during the two following seasons, when 
exclusive possession is taken of such lands and the owner 
is ousted, the mere fact that a stranger grazes his cattle 
during the period that the land" is not under cultivation, 
would not in our opinion interrupt the operation of 
adverse possession. At the same time, we are not able to accept 
the contention of the appellants that merely because they 
cultivated a larger area than what would fall to their share upon a 
e distribution of all the lads, they were in adverse possession, 


"In order to constitute adverse possession as against theit 


(1) (1890) I. D 18 Cale. 10 (2) (1907) E. u R, 88 Oalo. 081; 6 2, L, J, 796° 
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co-sharers, there must be an assertion of hostile title ; but the : 
evidence does not show that there was such an assertion of hostile 
title for more than a period of t2 years before the eommengernent 
of the suit. The appellants are further met by the difficulty 
that they are not able to identify the particular lands in respect “` 
of which they exercised acis of adverse possession. Under these 
circumstances we are not in a position to uphold the contention 
ofthe appellants that they acquired a good title by adverse 
possession in respect of danga and gora lands as against the 
plaintiffs, One direction. however, must be given in modification 
of the decree of the Subordinate Judge. He has rightly held 
that each of the parties should be retained in possession of the 
lands upon which they have spent capital and labour. In'&o far, 
however, as the appellants are concerned, it must be ascertained 
in the first instance whether they are really in occupation of 
more lands than they would be entitled to occupy upon a 
partition. We, therefore, direct the Subordinate Judge to 
appoint a Commissioner to make a survey of all the gora lands 
of the village and to ascertain the area thereof. The appellants 
will be entitled to one fourth share of the total area. If the 
area thus determined falls short of the area now in their 
possession, they must surrender the excess; and to determine 
thelands which they should be called upon to surrender in 
favour of their co-sharers, such lands only will be taken away 
from them as they have occupied last. In other words, the 
Court must take evidence to determine on this part of the case 
what lands have been recently occupied by the appellants, 
and they will be deprived of such lands to the extent necessary. 
If in the process it is found necessary to divide a compact block, 
the Subordinate Judge will be at liberty to adjust matters by 
a suitable order for the payment of owelty money. It is to be 
distinctly understood, however, that this last direction relates 
only to gora and danga lands. Insofar as cultivated lands are 
concerned, none of the parties will be deprived of the lands 
already in their possession, Subject to this modification the 
other directions given by the Subordinate Judge will stand 
confirmed, There will be no order for costs in this Court. 


A, T. M Appeal dismissed | decree modified, 
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Before Str Asutosh Mookerjee, Knight, Fudge, and Mr Fustice 
Beachcroft. 
CHANDRA vend AR ZEMINDARY COMPANY LIMITED 
v. 


- RAM COOMAR HALDAR AXD OTHERS * . 


poU TEAMS and verifloation—Oorporation, suit by-— Principal 
nfficar-—- Ammuktear, i 


- 


á 


~ Signing of plaint by the principal officer of a Corporation is, notwithstand- 
ing that he isan ammuktear, a sufficient compliance with the provisions of 
Bale 1 of Order 29 of the Oode of Ofvil Procedure, 
` ` Application for revision by the Plaintiff. 


Phe plaintiff, a Registered Company under Part VII of the 
Indian Companies Act, brought a title suit against the opposite 
party. The suit was duly registered and numbered. The plaint 
and vakalatnama were signed by one Bepin Behary Nundi, an 
ammuktear and principal officer of the petitioner. The said 
Bepin Behary wrote below his signature the word armmu£liear 
only. No objection was taken by the defendant as to verification 
ofthe plaint. The Munsiff of its own accord at the time of 
hearing raised an objection to the effect that the plaint was 
not legally signed as required under Order 29, Rule 1 of the 
Code of Civil Procedure. He returned the plaint to the filing 
pleader to be refiled within 7 days. The plaint was refiled in 
due time after being again signed by the said Bepin describing 
himself as atzmuktear and principal officer of the Company. The 
Munsiff again returned the plaint*as not being properly signed, 
by the following order : “ plaintiff wants to have this plaint signed 
and verified by Company's ammuktear. Signing and verifying 
plaint under Order 6, Rules 14 aud 15, Civil Procedure Code, are 
not acts covered by Order 3, Rule 1, Civil Procedure Code, 
and hence cannot be done by an ammu£ziear. The plaintiff is a 
corporation, which cannot sign ; hencethe plaint may be signed 
under Order 29, Rule 1, Civil Procedure Code. Another 
_ opportunity is given to the plaintiff properly to sign and verify 
the plaint and the plaint is returned to the plaintiff to refile in 7 
days after properly signing and verifying the same." Against 
this order, the Company moved the High Court. 

* Civil Rule No; 1475 of 1918, Zn. ra Title Suit No. 1019 of 1913 of the 
Munsiff, 4th Court, at Diamond Harbour, | 
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Babus Provas Chunder Mitter and Ambicapado Chowdhury 
for the Petitioner. 
No one appeared for the Opposite Party. 

The judgment of the Court was delivered by 


Mookerjee J —The order of the "Munsiff is manifestly 
erroneous, The plaint was signed by Bepin Behdti Nundi who 
is the principal officer of the Corporation and this is sufficient | 
compfiance with the provisions of Rule r of Order 29 of the 
Code. The additional circumstance that he is also the ammu£- 
tear of the Company does not invalidate his act as the principal 
officer. The Rule is therefore made absolute and the order of 
the Court below discharged. The Munsiff will now proceed to 
try the suit on the merits. l 


A. T. M. Rule made absolute, 
SS ee ey e 
Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beacheroft. 
LAKSHIDHAR BARUA AND ANOTHER 
v 


SARODA CHARAN DEY.* 


‘ Recognition '— Bengal Land Revenue Sales Act (VII B. C. of 1868), Seo, 12 
ol, (3 ) —Under-lenure— Purchaser, suit by, for ajectment—Settlament 
officer's remark that under-tenure ig not binding—Bengal Tenanoy Act 
(VIII of 1885 ), Seo, 101 Sub-seo. (2). 

The expression “tenures created or recognized by the settlement proceedings 
of any current temporary settlement” in the third clause of section 12 of Act 
VII (B. 0.) of 1868, has reference to section 9 clause (2) and section 14 clause 
(1) of Regulation VIT of 1822. The third clause of section 12 also applies 
when proceedings have been instituted under Chapter X of the Bengal Tenancy 
Act, . 

Recognition implies something more than a mere record’ of a fact found 
to exist ; it involves the notion of elther acquiescence in or sanction of & fact 
found to exist, 

Buroda v. Gobind (1) distinguished, 

The record of rights prepared under sub-section (2) of section 101 of the 
Bengal Tenancy Act contained an entry in respect of the under-tenures claimed 
by the petitioners. The existing rent was mentioned and the new rent settled 
was also stated, But in the remark column a note was made by the settlement 
officer to the following effect: “This etmam is not binding upon the 


Government :" 5 

* Oivil Rule Wo..1520 of 1918, for review of judgment of Newbould and 
Boy JJ., dated the 5th June, 1913, in Appeal from Appellate Decree No. 4288 
of 1910, against the decree of W, B. Coutts Esq., District Judge of Chittagong, 
dated the 20th September. 1910, reversing that of Babu Jotindra Kumar Bosu, 
Munsiff of Patiya, dated the 6th June, 1910. 


(1) (1876) ? W. B, 50, 
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Held, that there was no recognition of the under-tenure in law orin fact 
and the petitioners were not protected under the third olause of section 13 of 
- © Aot VII (B. O.) of 1868. 

Application for review by the Defendants. 
Suit for ejectment by a purchaser of a tenure at a sale held 
under Act VII (B. C.) of 1868. 
. The material facts and arguments appear from the judgment. 
Babus Khitis Chandra Sen and Fatindra Nath Lahiri for 
the Petitioners. 
Babu Dhirendra Lal Khastgiv for the Opposite Party. 


* 


The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to review the 
judgment of this Court in an appeal from appellate decree, which 
arose gut of a suit for ejectment by a purchaser ofa tenure at 
a sale held under Act VII of 1868 (B. C.) The appeal was 
heard and dismissed by Newbould and Ray, JJ. When the 
application for review was made, both the learned Judges had 
ceased to be members of this Court; consequently, under the 
Rules of the Court, by an order of the Chief Justice, the applica- 
tion was placed before this Bench for disposal. We heard the 
petitioners and granted a Rule which has now come up for 
consideration. 

The substantial ground urged in support of the application 
for review is, that the petitioners are protected from ejectment 
under the third clause of section 12 of Act VII of 1868, which, so 
far as it is material for our present purpose, is in these terms: The 
purchaser of any tenure. sold under the provisions of section 11 of 
the .Act shall acquire it free from-all encumbrances, which may 
have been imposed upon it after its creation, or after the time of 
settlement, whichever may have last occurred and shall be 
entitled to avoid and annul all under-tenures and forthwith to 
eject all under-tenants with the exception, amongst others, 
of.tenures created or recognised by the settlement proceedings of 
any current temporary settlement as tenures bearing a rent which 
is fixed for the period of such settlement. The petitioners 
allege that their under-tenure was recognised in 1896 by the 
settlement proceedings of a curremt temporary settlement as a 
tenure bearing rent fixed for the period of such settlement. 


It appears that proceedings were taken under Chapter X of 


the Bengal Tenancy Act as originally framed in 1885. It is not 


clear whether proceedings were taken under clause (c) or | 


clause (a) of sub-section 2 pf section 101 ; but it is plain that the 
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preparation of the record-of-rights was directed by the local 
Government in respect of the Noabad Mehal which comprises 
the tenure and the under-tenure in suit. The record-of-rights 
was finally published on the 27th March, 1896, and contained an 
entry in respect of the under-tenure claimed by the petitioners. 


The existing rent was mentioned as Rs. 13-7; the new rent. 


settled was stated to be Rs. 15-6; andin the remark column, a 
note was made to the following effect: “This etmam is not 
binding upon the Government.” The question for consideration 
is, whether this entry, taken as a whole, involves a recognition of 
the under-tenure claimed by the petitioners. There has been 
considerable discussion at the bar as to the meaning of the 
expression ' created or recognized ’ in the third clause of section 12 
of Act VII of 1868, It is plain that the expression was used with 
reference to section 9 clause (2) and section 14, clause (1) of 
Regulation VII of 1822. The former section, after directing that 
a record be prepared by the Collector, authorises him to grant 
jatiahs to the several mufassil zemindars and raiyats or other 
owners or occupants of land for the land owned or occupied by them, 
specifying the amount to be paid by them and all the conditions 
attaching to their tenure, and further provided that a register of 
all pattahs so granted do form a part of the rubakarí of the settle- 
ment. The latter section authorises the Collectors making or 
revising settlements to declare the nature and extent of the 
interests of persons occupying land, such declaration to be con- 
tained in an official proceeding to be incorporated in the 
rubakari of settlement and to set out the nature and extent .of 
the interests actually possessed by such occupant, referring to 
the denomination heretofore applied to him only as one means 
of proof in regard to the nature of the interest but stating at 
length, with specification of any examination he may make for 
his satisfaction, the grounds of his determination. There is no 
room for reasonable doubt that the third clause of section 12 of 
Act VII of 1868 when it speaks of the " creation or recognition” 
by settlement proceedings of a tenure has reference to section 9 
clause (2) and section 14, clause (1) of Regulation VII of 1822. 
It is not necessary, however, jo maintain the view that the third 
clause of section 12 is applicable only when settlement proceed- 
ings have been initiated under the provisions of the Regulation. 
The view may wel be maintained that the third clause 
of section 12 also applies when proceedings have been instituted 
under Chapter X of the Bengal Tenancy Act. The question for 


me 


e 
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determination really is, whether there has been a recognition by 
the settlement proceedings of the under-tenure claimed by the 
the petitioners, On behalf of petilioners, it has. been argued 
that as it is pot possible to have recognition by acceptance of 
rent, in a case of this description, the only meaning which can be 
attributed to the term " recognition " is the “record of existing 
facts." We are of opinion that this contention is not well- 
founded. Recognition clearly implies something more than a 
mere record of a fact found to exist ; it involves the notion of 
either acquiescence in or sanction of a fact found to exist. But it 
has been contended that this view is not consistent with the 
decision of this Court in the case of Zuroda Kanth Lahka v. 
Gobind Chunder Gooho (1), which, however, is clearly distingüish- 
able. * Iu that case, there had been an entry in the settlement 
proceedings, as to which the Court held that as the tenure- 
holder had been recorded as the holder of an existing rightful 
tenure, he was protected from ejectment by a purchaser under 
the Land Revenue Sales Act. In the case before us, the entry is 
not unqualified and is incapable of such an interpretation, as the 
under-tenure claimed by the petitioner 18 not merely recorded, 
a note is actually appended to the entry to the effect that 
this under-tenure does not bind the Government. Clearly 
there was no intention on the part of the Government to recognise 
the under-tenure and there was consequently no recognition in 


fact orin law. We are consequently of opinion that the petitioners 


are not protected under the third clause of section 12 of Act VII 


of 1868. 
The Rule is discharged with costs. We assess the hearing 


fee at three gold mohurs. 
A. T. M. . Rule discharged. 


(1) (1867) 7 W. R 60. 
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Before Mr. Fustrce Fletcher and Mr. Fustice Richardson. 


ISHANI DASI AND OTHERS 
v. 
GOPAL CHANDRA DEY ann OTHEBS.* 
Insurance polioy— Life policy effected by a Hindu for the benafit of wife and 
ohdren— Policy, if can be arailed of by assures creditor—-Married 
Women's Property Act ( III of 1874), 88, 2, 6——'OMldren; 


Per curiam. Section 6 of the Married Women’s Property Act is not sappii- 
cable to a policy of assurance effected by a Hindu for the benefit of his wife 
and children and hence à sum payable under or by virtue of the policy, is avail- 
able for the payment of the debts of the assured. 


Shankar v. Umabai (1) followed. 
. Balamba v. Krishnayya (2) not approved, 


Per Richardson J.—The extent to which Hindus, Mahomedans and Budhists 
are affected or excluded, depends on the special clauses relating to them and 
not on the power given to the Governor-General in Council by section 2 of 
the Married Women's Property Actin regard to other communities, 


The reference to ohildren in section 6 of tho Married Women's Property 
Act Ig incidental and the only children contemplated by that section are children 
born of marriage of the kind to which the rest of the Act relates. 


Applications by the Decree-holders. 
Applications under section 25 of the Provincial Small Cause 
Courts Act. 
One Radha Kishan De, a Hindu, died in January, 1913. 
He effected a policy on his life for Rs. 2,000 with the Oriental 
Government Security Life Assurance Company for the benefit 
of his wife and children. The question was whether the amount, 
was available for the payment of the debts of the assured. | 
Babus Fadu Nath Kanjilal and Fogendra Kumar De for 


. the Petitioners in Rules Nos. 41, 42, 43 and 376. 


Babus Sast Sekhar Roy and RAishindra Nath Sarkar for 
the Petitioner in Rule No. 144. 


Babus Ram Chunder Mosumdar and Gurudas Singh for the 
Opposite Party. 


C. A. V. 
The following judgments were delivered: 


Fletcher J.— The only question raised by these 5 rules is 
whether a sum of Rs. 2,000 payable by the Oriental Government 
Security Life Assurance Company Limited under or by virtue of 
a policy of assurance on thelife of one Radha Kishor De numbered 

* Civil Rules Nos. 41, 43, 49, 876 and 144 of 1914 Zn re Small Oause 


Court suits Nos. 156, 158, 86, 182 and 188 of 1918 of the 3rd Subordinate Judge'g 
Court at Hooghly, 


(1) (1918) I. L.B, 37 Bom,’471. (2) (1918) 26 M, L, J, 65, 
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24003 is available for the payment of the debts of Radha Kishor 
De. Radha Kishor De was a Hindu. He died in the month of 
January 1913. The opposite parties to these Rules are his heirs. 

Radha Kishor in his life time effected the policy in 
question. on his own life for the benefit of his wife and 
* children. The policy purports to be issued under the provisions 
of the Married Women’s Property Act, 1874. The question for 
our determination is, Does section 6 of the Married Women's 
Property Act 1874 apply to a policy of assurance effected by 
a Hindu on his own life for the benefit of his wife and children ? 
In the present case the assured has not purported to create any 
trust in respect of the money payable under the policy. "Unless 
therefore section 6 ofthe Act applies the contract of assurance 
being’ with Radha Kishor the right to call for payment is vested 
in his representatives and forms a portion of his estate: Cheaver 
v. Mutual Reserve Fund Life Assurance (1). Different views 
have been taken in the High Courts in India as to whether 
section 6 of the Act authorises a married Hindu man to effect a 
policy of assurance in accordance with the provisions of the 
section. l 

The High Court at Bombay in the case of Shankar v. Uma- 
bat (2ytake the broad view that the Act of 1874 does not apply to 
Hindus and therefore that a policy effected by a Hindu for the 
benefit of his wife and children is not governed by the provi- 
sions of section 6. 

On the other hand the High Court at Madras in the case of 
Balamba v. Krishnayya (3) have held that the provisions of 
-section 6 of the Act apply toa policy effected by a Hindu on 
his own life for the benefit of his wife and children. 

Now section 2 of the Act provides that—" Nothing herein 
contained applies to any married woman who at the time of her 
marriage professed the Hindu, Mohammadan, Buddhist, Sikh or 
Jaina religion or whose husband at the time of such marriage 
professed any of those religions.” And section 6 of the Act 
is in these terms—"À policy of assurance effected by any married 
man on his own life and expressed on the face of it to be for the 
benefit of His wife or his wife and children or any of them shall 
enure and be deemed to bea trust for the benefit of his wife or 
of his wife and children or any of them according to the interest 
so expressed aud sball not as long as any object of the trust 
remains be subject to the control of the husband or to his credi- 


CL) (1892) 1 Q. B, 147. " (2) (1918) I. L. R, 37 Bom, 471. 
(8) (1913) 25 M. L, J. 65. 
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tors or form part of his estate." A policy effected under the 
terms of the section by a married man coming within the terms 
of the section for the benefit of ‘his wife or his wife and 
children or any of them’ if they come within the terms of the 
section is a complete settlement as from the date of the policy 
on the wife and children. 

Thus although there is no obligation on the husband to pay 
the premiums becoming due onthe policy the husband could 
not surrender the policy to the office and receive the surrender 
value thereof. 

‘Now a wifeof a Hindu married man seems to me to be 
obviously to be a married woman who or whose husband profes- 
ses the Hindu religion. And in tbat view in my opinion section 
2 ofthe Act prohibits a Hindu married man from effecting a 
a policy under section 6 for the benefit of his wife. I am 
unable to adopt the view that seems to have been expressed by 
Tyabji J. that the policy would be a valid settlement on the 
children in case of a policy effected by Hindu although the wife 
is excluded by the terms of section 2 of the Act. 

That view would involve reading intosection 6 after the words 
“for the benefit of his wife or his wife and children or any of 
them " the words 'in case of a Hindu aud for the benefit of his 
children or any of them’. But taking as I do the view that 
section 6 does not authorise a Hindu married man to effect a 
policy under the terms of the section for the benefit of his wife 
it seems clear that section 6 does not apply to Hindus and that 
section stands on the same footing as the other sections of the 
Act. The view that the Act of 1874 does not apply to Hindus 
has been laid down more than once in judicial decisions in this 
country. 

I agree with the view expressed by Scott C. J. in the case 
of Shankar v. Umabat (1). These 5 rules ought therefore to be 
made absolute with costs. We assess the costs in each case 
at one gold mohur. Let the records be sent down at once. 

Richardson J.—I have come upon consideration to the 
same conclusion. 

Section 2 of the Married Women's Property Act (III of 
1874) contains the following saving clause :— 

“ Nothing herein contained applies to any married woman 
who at the time of her marriage professed the Hindu, Maho- 
medan, Budhist and Sikh or Jaina religion, or whose husband 


at the time of such marriage, professed any of these religions." 
(1) (1913) L, L, B. 37 Bom, 471. 
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Section 6 so far as it need be quoted provides that “a policy 
of insurance effected by any married man ou his own life, and 
expressed on the face of it to be for the benefit of his wife or of 
his wife and children, or any of them, shall enure and be deemed 
to be a trust f8r the benefit of his wife, or of his wife and children 
or any of them, according to the interest so expressed, and shall 
not, so long as any object of the trust remains, be subject to the 
control of the husband or to his creditors, or form part of his 
estate." 


The question is whether this section applies to a policy 
taken out by a Hindu husband for the benefit of his wife and 
children. 


It is argued that the section refers in terms to a ‘ married 
' man* and not to a ‘married woman’ which is the expression 
used in the saving clause in section 2. Tais is a narrow founda- 
tion for the inference that the intention of the legislature was 
to exclude section 6 from the scope of the saving clause and make 
it generally applicable to all married women whatever might be 
their religion. The section speaks not only of a ‘married 
man’ but of his wife, anda wife is a ‘married woman.’ But 
then it is said, the saving clause at any rate does not extend to 
children and it would be attributing caprice to the Legislature 
to suppose that section 6 is applicable to the children, but not 
to the wife, of a Hindu husband. It is urged that even at the 
cost of doing some violence to the language, a construction 
which has this capricions result must be rejected. . 


The argument of course cuts both ways and the better 
opinion seems to be that when the wife or the husdand was a 
Hindu at the date of the marriage, section 6 applies neither to 
the wife nor to her children. 


No doubt the peculiar form given to the saving clause creates 
a difficulty. Nothing in the Act is to apply to a married woman 
who, or whose husband, at the time of the marriage professed 
one or other of the religions specified. The saving clause in 
section 331 of the Indian Succession Act is in regard to its actual 
terms more widely expressed:—$ The provisions oí this Act 
shall not apply to intestate or testamentary succession to the 
property of any Hindu, Mabomedan or Budhist," the term 
Hiadu including, as is now recognised Jainas and Sikhs. It 
may be that the title of Act ITI of 1874—The Married Women's 
Property Act—has something to do with the way in which the 
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OIViL. saving clause is drawn. But apart from that the Act must be 
1914, read with reference to the object which it had in view and it 
Ishani Das! must be read as a whole. It must also be read with section 4 


ofthe {ndian Succession Act. That section is the principal 
ge enactment to which the provisions of the Martied Women's 
. Saal i. He Property Act are supplementary and subsidiary. 

E Séction 4 of the Indian Succession Act runs thus :—" No 
person shall, by marriage, acquire any interest in the property of 
the person whom he or she marries, nor become incapable of 
doing any act in respect of his or her own property which he or 
she could have done if unmarried.” 

* Now as appears from the preamble the purpose. of the 
Married Women's Property Act was two-fold. It aimed firstly 
at extending the protection afforded to women by section ¢ of 
the Succession Act and secondly to put it briefly, at extending in 
certain ways the liability of married women for their debts 
incurred before or after marriage. The extention of liabilities 
was a necessary or reasonable complement to. their enlarged 
rights of property. The first of these two objects which the 
legislature had in view was carried out in Parts II and III of the 
Act, headed respectively " Married Women's Wages and Earn- 
ings" and “ Insurances by Wives and Husbands,” Part II 
consists of one section, section 4, which in effect extends the 
protection of section 4 of the Succession Act which applies only 
to marriages contracted on or after the rst January, 1866, to the 
wages and earnings of woman married before the rst January, 
1866. Part ILI comprises sections 5 and 6 which make provisions 
for insurances on lives by persons married before or after the 
same date, The second object is carried out by Part IV contain- 
ing sections 7 and 8 and headed “Legal Proceedings by and 
against married women " and by part V containing section 9 and 
headed’ '* Husband's Liability for Wife’s debt.” 

This is the whole of the Act with the exception of certain 

* paragraphs in section 2 to which I have not yet referred. 

Section 1 gives the short title, and section 3, a commencement 
clause, has been repealed. l 

Of the operative sections gom 4 to 9 it is admitted that no 

section with the exception of section 6 can possibly apply to a 

married woman who at the date of her marriage professed the 

Hindu or any of the other religions specified in the saving 

clause. Section 6 is in Part III” and as already indicated the 

only other section in that part is section 5 which relates to 
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policies of insurance effected by married women, That section 
clearly and admittedly does not apply to a policy taken out by a 
Hindu wife, It seems very unlikely therefore that section 6 
should apply tp Hindu wives or Hindu marriages or families. 
The scheme as a whole (including section 4 of the Succession 
Act) appears to be applicable only to marriages between persons 
governed by the Succession Act. At almost every step the legis- 
lature is thinking of disabilities and inabilities imposed by 
English law at the time on married women subject to that law 
disabilities and inabilities unknown to married women subject to 
the principal systems of family law prevalent in India, Such 
women may. have their own disabilities but they were never 
subject to the rules peculiar,to the English law on this topic. 

But the argument can be carried further. As the Succession 
Act was passed, its section 4 was apparently of universal applica- 
tion. It was not subject to that part of section 331, quoted 
above, regarding the non-applicability of the Act to intestate or 
testamentary succession to the property of any Hindu, Maho- 
medan or Budhist. As the Act stood, section 4 applied to all 
married persons whatever might be their religion. The only 
restriction was one oftime. As already mentioned, it did not 
“ apply to any marriage contracted before” the 1st January, 1866. 
'This restriction is also contained in section 331 and the form in 
which it is expressed should be noticed. 

Now section 2 of the Married Women's Property Act (the 
extent and application of section) contains not only the saving 
clause which has caused the difficulty but certain other clauses 
or paragraphs. The last paragraph enacts positively that * The 
fourth section of the said Indian Succession Act shall not apply, 
and shall be deemed never to have applied, to any marriage one or 
both of the parties to which professed, at the time of the 
marriage, the Hindu, Mahomedan, Budhist, Sikh or Jaina 
religion." This provision important though it at first sight 
appears, is not mentioned in the somewhat elaborate preamble. 
The reason why it was not mentioned is probably that section 4 
was never intended to apply to Hindu, Mahomedan and Budhist 
marriages and had never been treated in practice as applicable 
to such marriages. It is the only section in a long Act which 
purports to affect Hindus, Mahomedans and Budhists. If this 
result is due,to some accidental error or omission in the framing 
of the saving clauses in section 331, it was very natural that the 
matter should be put right in the Married Women's Property 
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OIvVIL. Act. However that may be, if section 4 of the Succession Act 
1914, had continued to be applicable to all married women there might 
Ishani Dasi have been some ground fór supposing that one or other of the 


sections of the Married Women’s Property Act would or might 
have a similar extended application. But when we find Hindu, 
Riohardon, J. Mahomedan and Budhist marriages expressly excluded from the * 
operation of the principal enactment, it is unlikely that any of 
the supplementary and complementary provisions of the Married 
Women’s Property Act should apply to such marriages. The 
suggestion that the benefit of section 6 of the latter Act was 
* conferred by way of compensation for exclusion from section 4 
of the former Act is hardly tenable. Reading section 6 with all 
the other provisions it seems to me clear at least that it does not 
apply to married women of the specified denominations. 

As to the power given by section 2 to the Governor-General 
in Council to exempt the members of any race, sect or tribe 
from the operation of all or any of the provisions of the Married 
Women's Property Act, it has been suggested that the existence 
of that power enables the Governor-General in Council, if 
necessary, to take Hindus, Mahomedans and Budhists out of the 
operation of section 6 and is therefore an indication that prima 
facie they come within tbe section. It is obvious however 
that this provision, like the corresponding provision in section 
332 of the Succession Act, was never intended to apply to 
members of the Hindu, Mahomedan and Budhist communities, 
In both Acts these communities are specially dealt with by 
special saving clauses and the Governor-General in Council has in - 
regard to them no power either of exemption or inclusion. The 
terms ‘race,’ ‘sect’ and ‘tribe’ are used with reference to 
communities which cannot be described as Hindu, Mahomedan 
or Budhist, such as communities of Indian Christians, the Jewish 
community in Aden, hill tribes and others. No argument either 

» way can therefore be drawn from the existence of this power of 
exemption. The extent to which Hindus, Mahomedans and 
Budhists are affected or excluded depends on the special clauses 
relating to them and not on. the power given to the Governor- 
General in Council in regard to other communities, 

Ifit be taken as established that section 6 of the Married 
Women’s Property Act does not apply to wives who come within 
the words of the saving clause, it would be an anomalous state 
of things if the sections.vere found to apply to the children of ` 
such wives. Ifthe words of the Act are so plain that, no other e 
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construction is reasonably possible, the anomaly must be accepted OIVIL. 
and effect must be given to the language which the legislature 1914, 
has chosen to employ. But if that language is of doubtful import, Sn 


the most reasonable construction of which it is fairly capable 
ought to be adopted. No doubt children are not mentioned in ee 
the saving clause but in the case of the exempted religions both Richardson, J. 
parents are excluded from the operation of the principal enact- 
ment. With the possible exception of section 6 neither parent 
1s affected by anything in the Married Women’s Property Act 
and section 6 does not apply to the mother. Regard being had 
to the whole scope of the legislation, it is evident that the x 
legislature were dealing with the legal aspects of marriages of a ° 
particular kind namely marriages between persons subject to the 
Succession Act. The reference to children in section 6 is quite 
incidental and in my opinion the only children contemplated by 
section 6 are children born of marriages of the kind to which the 
rest of the Act relates This conclusion is strengthened by the 
difficulties which would attend the application of the section to 
the children of Hindu, Budhist or Mahomedan marriages. Take 
the case of the married daughter. She is a married woman and 
= would come within the words of the saving clause. Take the 
case of a policy effected by a Hindu for the benefit of eN, 
unborn at the date of the policy. 

-» The result in my opinionis that section 6 does not sony 
to the policy before us and the money due upon it forms part of 
the estate of the assured ; Oriental v. Vanteddu (1) and Shankar 
V. “manas (2). I concur in the order proposed. 


A. T M. Rules made absolute. 
(1) (1911) I. L. R. 35 Mad. 162. (2) (1913) I. L. R. 37 Bom, 417. 
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FULL BENCH. 


Before Sir Lawrence Jenkins, K. C. I. E4 Chief Juste, 
Sir. Harry Stephen, Knight, Judge, e Mr. Justice 





EC Woodroffe, Str Asutosh Mookerjee, Knight, Fudge, aud 
x o Mr. Fustice Holmwood. 
. DAYAMOYI 
OIVIL, : l 
2: ANANDA MOHAN ROY CHOWDHURI AND ANOTHER (1) 
April, 15, "n 
ausi SHAIKH AZIM 
Apr 1, 16, H. v. 
"E GOLUK CHUNG alias CHANDAR NATH CHUNG 
AND OTHERS (2) 
* * * 
AMBIKA CHARAN MANDAL 
May, 18. 
June, 8. V. 
a RAM CHARAN PRAMANICK AND OTHERS (3). 


Non-transferable ocoupancy holding—Tranafer, validity of—Tranafer of whole 
or part—If and how far operative, against landlords, against raiyats and 
against other persons—Application to set aside sala— Transfereo of portion 
without landlord's consent, if a “representative” of sudgment-debtor— 
Civil Procedure Code (Act XIV of 1882), section 244— Landlord, dispos- 

_ session by-—Swit. by a transferees ofa part of non-transferable ovouvancy 
holding for possession—Holding, if oan be transferred apart from right of 
ocowpanoy— Bengal Tenancy Act (VII of 1885). 


The weight of modern authority establishes the following propositions 
regarding the tranafer for value of ocoupancy holdings apart from custom or 
local usage :~— 

1l. The transfer of the whole ora part is operative as against the raiyat, 
(a) where it is made voluntarily, i 


(b) where itis made involuntarily and the raiyat with knowledge fails 
or omita to have the sale set aside. 


(1) Full Bench Beferenoe in Appeal from Order No. 455 of 1907, against the 
order of Babu Hari Lal Mukherjee, Subordinate Judge of Tippera, dated 
the 218t May 1907, confirming an order of Babu Nagendra Nath Mitra, 
Munsiff of Nobinagar, dated the 26th December 1906, 


e (2) Full Benoh Reference in Appeal from Appellate Decree No, 2888 of 1908, 
against the decision of Baba Aswini Kumar Basu, Subordinate Judge 
of Mymensingh, dated the 2Rth May 1908, modifying the decision of 
Babu Asutosh Banerjee, Mu oz Mymensingh, dated the 8th July 1907. 


(8) Full Bench Reference in Letters Patent Appeal No. 15 of 1910 under 
nection 15 of the Letters Patent from a decision of Mr. Justice Digambar 
Chatterjee, dated the 25th January 1910, in Appeal from Appellate Decree 
No. 2379 of 1808, against the decision of Babu Satya Charan Ganguli, 
Subordinate Judge of Jessore, dated the 17th July 1908, modifying the 
deoision of Baba Nagendra Nath Ghosh, Munsiff of Narail, dated the 
20th November 1907. 
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A sale is made invulantarily where itis in execution of a money decree, CIVIL, 
but not of a deoree founded on a mortgage or charge voluntarily made. 1914. 

2, The transfer is operative as against the landlord in all cases in — 
whioh it is operative against the raiyat provided the landlord has Dayamoyi 


given his previons or subsequent consent, Where the transfer isa sale of the Ananda ee Roy. 
whole bolding, the@andlord, in the absence of his consent, is ordinarily entitled 
to enter on the holding ; but where the transfer in of a part only of the holding, 
“or not by way of sale, the landlord, though he has noi consented, fs not 
ordinarily entitled to recover possession of the holding, unless there bas been 
(a) an abandonment within the meaning of rection 87 of the Bengal Tenancy Act, 
or (5) a reliquishment of the holding, or (0) a repudiation of the tenancy. 

Whether there has been arelinquishment or repudiation or not, depends 
on the substantial effect of what has been done in each case. i 

8, The transfer of the whole or a part is operative as against all other 
persona where it is operative against the raiyat. 

Held accordingly: A person, who without the landlord's consent purchases 
from a 9aiya£ a portion of an oocuparey holding, which is not transferable by 
custom or local usage, ia & person whose immovable property has been sold and 
ia & representative of the judgment-debtor within the meaning of section 244 of 
the Civil Procedure Code, 1882, (corresponding to section 47 of the Code of Civil 
Procedure and he may apply to have a sale of the holding in execution ofa 
decree for arrears of rent set aside on the gronud of fraud (1). 

In the onse of a transfer of a portion of an occupancy-holding, such transfer 
not binding the landlord unless made with his consent, the transferee can by 
suit recover possession from tha landlord who has forcibly dispossessed him (2). 

A right of occupancy, which is not transferable by custom or local usage, 
can be tranaferred (8). 

The holding apart from the right of oceupanoy cannot be transferred (4). 


These were three Full Bench References, heard by the same 
Bench and disposed of by one and the same judgment.’ l 

The facts and arguments are given separately for each case 
in the order in which the cases were heard. 





In APPEAL FROM ORDER No. 455 OF 1907. 


Appeal by Petitioner. ; 

Application to set aside a sale under sections 244 and 311 o 
the Code of Civil Procedure, 1882, and section 173 of the Bengal 
Tenancy Act. 


[(1) Thus over-ruling the dieíum in Srimati Nissa Bibi v. Radha Kishore a 
(1906) 110, W, N, 812 and Prosunno v. Bama Chern (1909) 13 O. W. N. 652 
and affirming Omar Ali v. Moonshi Basiruddcen (1908) 7 O. L, J, 282.—Rep. ] ^ 

((2) Thus over-ruling Kuldip v. Gillanders (1899) J. L. R. 26 Calo. 615 and 
Agarjan Bibi v. Panaulla (1910) 1. L. B. EL Calo. 617, 12 O. L. J, 169.-—Hep]. 

[(8) Thus over-ruling Bhiram Ali Shaik Shikdar v. Gopi Kanth Shaha 
(1897) 1. L, R. 24 Cale, 856, Durga v. Kali (1899) l. L. RB, 26 Qalc. 727, 
Sadagar v. Krishna (1899) 1; L. R. 26 Oale, 937 and Peary Mohan v. Jote 
Kumar (1906) 11 O. W. N. (88)—Bep]. 

[(4) Thus not approving Jawadul v. Ram Das (1896) 1. L.'R, 24 Cale, 148 
and Han Mohan v, Sheikh Kaohw (905) 1, L. R, 32 Oslo, 886, I O; L, J, 4 
—Rep. | 7 
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One Sheikh Jaffar, Respondent No. 2, an occupancy jaiyat 

sold a portion of the holding to the appellant Srimati 
Dayamoyi on the 17th February 1902, and a portion of 
the remainder of the holding was mortgaged by him to 
the husband of the appellant on a subsequent date. On 
the 4th January 1906 thelandlord Ananda Mohan Roy Chow- 
dhuri, respondent No. 1, obtained a decree for rent against 
Sheikh Jaffar, and in execution thereof, he himself purchased the 
holding on the 8th May 1906. The sale was confirmed on the 
I2th June, 1906, and on the 3rd July 1906 possession was delivered 
to the decree-holder tbrough Court. Then, on tbe 24th July 
1906 the appellant who had been in possession of her purchased 
lands by payment of rent through the recorded tenant, presented 
an application to set aside the sale under sections 244 afd 311 
of the Code of Civil Procedure, 1882, and section 173 of the 
Bengal Tenancy Act. The Court ^f appeal below decided in 
favour of the petitioner on the merits, holding that there had 
been fraud and irregularity in publishing and conducting the sale 
and that the property had been sold for a grossly inadequate price. 
The Court, however, held that as the holding was an occupancy 
holding, which was not transferable by custom without the 


‘Jandlord’s consent, the petitioner as purchaser of a portion of the 


holding was not a "representative" of the judgment-debtor 
within the meaning of section 244 of the Code of Civil Procedure, 
1882, and, therefore, not competent to maintain the application. 
The application was consequently dismissed on the 21st May 1907. 
Against this order the petitioner preferred a second appeal to the 
High Court. 

The appeal was heard by a Division Bench consisting of Coxe 
and Doss JJ, who on the 14th July, 1908, referred it to a Full 
Bench. 

Babu Sarat Chandra Ghosh for the Appellant. 

Mouki Syed Shamsul Huda for the Respondent. 

ORDER OF REFERENCE. 


In this case the respondent No. 2 was the owner of an occupancy 


_holding which was not transferable by local custom or usage. He 


sold a portion of it to the apBellant. The landlord afterwards sued 
for rent and obtained a decree. In execution he sold the holding 
and purchased it himself. The appellant then applied under 
sections 244 and 311 of the Civil Procedure Code and section 173 
of the Tenancy Act to have the sale set aside. The lower appellate 
Court has decided against the appellant and hence this appeal. 
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Two points are taken in appeal— ` CIVIL 
First.—That the Subordinate Judge was wrong in holding 1914. 
that the appellant was not entitled to maintain the application Dayamoy! 


under sections 311 and 244 ; and Td han Boy 
Secondly. *-That he was wrong in holding that the decree- NAE 
holder's purchase was not proved to have been effected on behalf . 
of the judgment-debtor. 
Taking the second point first we think that the decision of 
the Subordinate Judge on this point is one of fact that cannot be 
questioned in second appeal. 
With regard to the first point the Subordinate Judge has 
decided the fourth point laid down for decision in his judgment é 
in favour of the appellant. That point is thus stated—" whether 
theeale notices were suppressed by fraud of the decree-holder." 
So we may take it as a finding of fact with which we cannot 
interfere in second appeal thet the sale was obtained by the 
decree-holder by fraud. But the Subordinate Judge holds that 
the appellant being a purchaser ofa portion of a non-transíerable 
occupancy holding was not entitled to apply under section 244 of 
the Civil Procedure Code at all. 
The question whether the appellant is entitled to apply 
under section 244 depends on the question whether he isa 
representative of a party to the suit, which depends on the 
further question whether he has an interest in the judgment- 
debtor’s property which is affected by the decree. This is laid 
down in Jshan Chunder Strkar v. Beni Madhub Strkar (1), 
which bas been followed in several of the cases to which we. 
propose to refer. It is clear enough that if the appellant has 
purchased any interest of the judgment-debtor, that interest is 
bound by the decree, and the appellant is so far a representa- 
tive of the judgment-debtor and is entitled to apply under 
section 244. The question, therefore, narrows itself down to 
this, namely, whether a person who purchases without the land- 
lord's consent a portion of an occupancy holding not transferable « 
by local custom or usage without the landlord's consent, can be 
‘said to have purchased any interest at all in the property. The 
Subordinate Judge has relied qn Srimatt Nissa Bibi v. Radha 
` Kishore Mantkya (2). In that case the applicant to set aside 
the sale was a mortgagee of the holding, and the learned Judges 
held that his right to have the sale set aside depended on the 
question whether or not the holding.was transferable by: local 
(1) (1896) I. L. R. 24 Calo. 62 (F, B.). 
(2) (1906) 11 O, W, N, 313, 


56 


CIVIL, 


1914. 
— 
Dayaninyi 
Pe 
Ananda Mohan Roy. 





THB CALÖVİTA LAW JOURNAL. (Vor. XX. 


usage. They remarked “If such interest was not transferable 
either according to law, custom or local usage, then we are of 
opinion that the appellant could hot rightly be regarded as a 
representative in the proper sense of the word and as falling 
within the provisions of section 244, Civil ProceduresCode." This 
finding was necessary for the decision of the case, for by necessarv 
implication in the order of remand the learned Judges directed 
the lower Court to dismiss the application if it was found that 
the holding was not transferable by local usage. 

The only distinction that the learned pleader for the 
appellant can draw between this case 4nd that quoted is that this 
is a case of a sale and that was one of à mortgage. But a perusal 
of the decision itself will show that it refers generally to all 
transfers. We think there is no redl distinction between the 
cases, A sale of the holding for arrears of rent would have been 
as fatal to a mortgage as to a sale. 

We think therefore that if this decision is sound we are 
bound to dismiss the appeal and to hóld that in the present case, 
in which the holding is not transferable by custom, the appellant 
obtains nothing by his purchase ahd cannot be regarded as a 
representative under section 244, inasinuch as if he bought no 
interest, he has no interest to be affected by the decree. There 
is of course authority for the view that a purchase, such as this, 
conveys nothing. We may refer to Bhiram Alt Shaik Shik- 
dar v. Gopi Kanth Shaha (1), Kuldip Singh v. Gillanders (2) and 
Sadagar Sarkar v. Krishna Chandra Nath (3). 

On the other hand however it seems to have been held by 
necessary implication in Bhagirath Changa v. Sheikh Hafs- 
uddin (4), Ambika Nath Acharjee v. Aditya Nath Mastra (5) and 
Ayenuddin Nasya v. Grish Chander Banerjee (6), that a pur- 
chaser of an occupancy holding not transferable by local custom 
or usage acquires a good title against his vendor, and persons 
claiming through him, and it has been held further in Xabi? 
Sirdar v. Chandra Nath Nag Chowdhury (7), Durga Prasad 
Sen v. Doula Gazee (8) and Sheikh Gosaffer Hossain v, E. 
Dablish (9), that a transfer of a portion of an occupancy holding 
not transferable by local custom or usage does not entitle the 
landlord to re-enter on the porfion so transferred. In view of these 
authorities though they are not expressly referred to, it has been 

(1) (1897) T. L. R, 24 Oale. 355. (^) (1002; 6 O, W. N. 624, 


(291 41899) 1. L. R. 26 Oale. 615. (6) (1900) 11 0, W. NL 76, 
(8) (1899) I. L, R, 96 Calo, 937, (7) (1892) T, L. R. 2) Calo, 690, 
(4) (1900) 4 0. W. N. 679. (8) (1891) 10. W, N, 160, 


(9) (1896) 10, W. N. 162%, - 
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held in Omar Alt Majhi v. Moonshi Basirudeen Ahmad (1), 
following Kunja Behari Mandal v. Sambhu Charan Roy (2), 
to which Banshidhar v. Kedar Nath (3, may be added that a 
purchaser of,a portion of an occupancy holding, whether trans- 
ferable or not, is entitled to apply under section 310-A and there- 
fore, following Asgar Alt v. Asaboddin Kazt (4) ‘quoted 
above, (stc), under section 244. It has been sought to distin- 
guish the present case from Omar Akt v. Munshi Basirudeen 
Ahmad (1) on the ground that the application in the latter 
case was under section 310A. The words in both section 
310A and section 311 are ‘persons whose immoveable pro- 
perty has been sold" and the whole point is whether the 
purchaser can bs said to have any property at all in the 
holding. In Asgar Ali v. Asaboddin (1), the application was 
under section 311 and section 244, We think there is nothing 
in this dintinction and that if the decisions in Omar Al: v. 
Moonshi Bastrudeen Ahmad (1) and Azgar Ali v. Asaboddin 
Kast (4), are correct, we are bound in the present case to 
allow the appeal and to hold that the appellant is a person 
whose immovable property has been sold aad is a. representative, 
of the judgment-debtor under section 244. 

We think, therefore, that there is a real conflict of authority 
and that the appeal ought to be referred to a Full Bench and we 
refer it accordingly. As Rule II of the Rules for references to a 
Full Bench by implication requires that we should state our 
own opinion oa the point referred, we may say that we agree 
with the decision in Omar Alt Majhi v. Moonshi Basirudeen 
Ahmad (1), and it necessarily follows that we differ from the view 
taken in Srimat Nissa Bibi v. Radha Kishore Mantkya (5). We 
would formulate the point to be decided in the following way :— 

‘Is a person, who without the landlord’s consent pur- 
chases from a raiyat, the whole or a portion of an occupancy 
holding, which is not transferable by local custom or usage, 
entitled to apply under section 244 of the Civil Procedure Code 
as a representative of the raiyat to have a sale of the holding 
in execution of a decree for arrears of rent set aside on the 
ground of fraud. ° 

By a subsequent order of a Full Bench, the terms of the 
reference were somewhat modified. The order was as follows :— 

"^ We direst that this reference do stand over generally, and 


(1) (1908) 7 O. L. J. 282, (8) (1896) 1 0. W, N, 114. 
(2) (1903) 8 O, W. N. 232 (4) (1904) 8 0. W. N. 184. 
(5) (1906) 11 0. W, N. 313, 
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the reference be treated as including the question whether the 
appellant can be considered as a representative of the judgment- 
debtor, regard being had to the fact that he purchased before 
suit and the words “the whole or" be omitted nem the present 
reference." Y 

Tne reference then came on for hening before the Fall 
Bench on April £5, 1914. | 

Babu Mohendra Nath Roy (with him Babu Sarat Chandra 
Géosh) for the Appellant. 

Assuming the appellant acquired an interest by her pur- 
chase, as she purchased the holding before the landlord instituted 
the suit for rent, her interest would be bound by the decree, as 
the sale under the rent decree would pass the holding and not 
merely the right, title and interest of the judgment-debtor. «fhe 
appellant would thus be a “representative” See /shan Chunder 
Sirkar v. Bent Madhud Sirkar (1). 

The question, therefore, is whether the petitioner had 
acquired any interest. 

The cases appear to go to this extent—that a purchaser of a 
holding which is not transferable by custom acquires an interest 
in the holding which is not good as against the landlord, but 
which may be and is often good against all other persons. 

Some of these cases proceed on the principle of estoppel, 
namely that the tenant and persons claiming uader him cannot deny 
the title of the purchaser. Tne title thus acquired is no doubt 
defeasible, but all the same it is an interest in the nature of 
property. Some cases have gone further and hold, independently 
of the question of estoppel, that the purchaser does acquire an 
interest which is good against strangers, although not against 
the landlord. 

There are, on the other hand, some cases which hold that an 
occupancy holding is as a rule, non-transferable, unless there is a 
custom to the contrary. 

[JENKINS C. J.—You say “ occupancy-holding.” E mean a 
holding in respect of which there is an occupancy right.] 

Yes, the holding of an occupancy raiyat. 

The principle of these cases is that the vendor cannot pass 
any title to tha purchaser, though no doubt he may be estopped 
in certain circumstances. 

It would be purely academic to go into the question of 
transferability of occupancy holdings under the earlier authorities. 

[MookRERJEE J.—Have you been able to trace any instance in 


(1) (1898) I, L, R, 24 Oale, 62, 
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the early authorities where the question has been raised except 
as between the landlord and the tenant or transferee ?] 

No. The question will have to be decided with reference to 
the present law. 

Refers to cases in which the right of a purchaser to apply 
under section 244 has been considered. è 

Cites Aggar Ali v. Asabuddin Kazi (1). Here a purchaser 
of a portion was held to be a representative of the judgment- 
debtor. No question was raised as to whether -the holding was 
transferable by custom or not. 

[MookERjEE J.—The case was argued on the assumption 
that the holding was non-transferable.] 

[Dr, GHosH—The case has been doubted by Maclean C. J, 
and Géldt J. in Makkan Lal Pal v. Khudu Khan (2)). 

But they followed it in Gopi Nath Chaitopadhya v. Sajani 
Kania Singh. (3). It is also followed in Haradhan Rakhit v. 
Girish Chandra Mukerjee (4). 


[Jenkins C. J.—Do not these cases establish this that a person 
may be a representative, though his purchase was prior to the 
decree in execution of which the sale took place ?] 


Yes, and also that a purchaser of a part of a holding is a 
representative of the judgment-debtor. 


[MookERJEE J.—Aagar Ali's case (1) was also followed in 
another case by Ghosh and Pargiter JJ.: Surendra Narain Singh 
v. Gopi Sundari Dass (5).] 


[Jenzins C, J.—The result of the authorities seems to be that 
not only do different minds take different views, but the same 
minds take different views on different occasions. Would it not 
be better to rely on broad principles ?] 


Cites another case on the point : Srimats Nissa Bibi v. Radha 
Kishore Manikya (6). There the question was whether a person to 
whom a holding was mortgaged before its sale in execution of a 
rent decree was a representative within section 244. Their Lord- 
ships said that the question would depend on whether the holding 
was transferable or not. 


[MookERJEE J.—Was that a case of a mortgage of the 
entire holding or only of a part ?] 


Of the whole. 


(1) (1904) 8 0. W. N. 184. (4) (1908) 18 C. W. N. 98, 
à) (1908) 10 0. W. N. 168 (notes), — (5) (1905) I. L. B. 89 Calo. 1031. 
(8) (1905) 10 0, W. N. 240. (6) (1906) 11 O. W, N, 812. 
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The same view is taken in Prostinno Kumar Middar v. ‘Bama 


Churn Mondal (1). b Do 
[MookzERJ&E J.—There also an entire inse was sold ?]- 
Yes. "s 

e 


‘The right of a purchaser has also been considered with 

refer&nce to otker provisions of the law, besides section 244. " 

Refers to Nalini Behari Roy v. Fulmani Dasi (2; which 

was a case under section 170 of the Bengal Tenancy Act. This 

case also decides that if a person has an interest in the - -preperty 

sold, which is defeasible by the sale, he is- a- representative 
within section 244. ` A 

Then, there are cases- under: section cen of the Civil 
Procedure Code, 1882. Refers to Kunja Behari Mondal v. Sambhu 
Chandra Roy (3). There the question whether the - -holding - was 
transferable or non-transferable was: not discussed. Even. if it 
was transferable, the purchaser of a portion would not acquire 
any interest which the landlord was bound to recognise, still he 
was held to have sufficient interest to be entitled to come::within 
section- 310A. -There is a similar. decision in Benodini Dassi v. 
Peary Mohan Haldar (4), but there the occupancy holding was 
assumed to be transferable. Relying on these two cases, Mitra and 
Caspersz JJ. decided the case of Omar Ali Majhi - v. Aoonshi 
Bastrudeen Ahmad (5), which is exactly in point, as there also 
only a portion of the holding was’ sold. This case is referred to 
by Stephen J. in ‘Nalini’ Behari Roy v. Fulmani -Dasi (2). 
There is a recent case on the point Abdul Asiz V. p dan TH 
Shetkh (6). 

Now, to go back to the fundamental CERO whether the 
transferee of a portion acquires any interest in the nature of 
property. The cases on the point fall into two groups:—(1) those 
which hold that such a purchaser does acquire an interest in the 
holding as property, and (2) those which hold, quite independently 
of the question whether the transferee acquires any interest or 
not, that so far as.the vendor is concerned, he cannot question l 
the title of the transferee. 

Under the first group, refers to Basarat Mandal v. Sabulla 
Mandal (7), where the question arose whether the plea of non- 
transferability could be raised as against the transferee by a -third 
party and not the landlord. ° 


(1) (1909) 18 O. W. N. 652, (2) (1919) 15 O. L. J. 388 ; 16 O. W, N. 421 
(8) (1908) 8 O. W. N 232, (6) (1914) 18 0. W. N. 72 (notes) 

(4) (1903) 8 O. W. N. 55. (7) (1898) 2 0. W. N. | 

(5) (1908) 7 O; L. J, 282, ag Rs : 
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-(MookEnJEgE J.— The transfer was of the entire holding ?] 
Yes. 


- [JeN&INs C. J.—It was a suit for recovery of possession after 

dispossession]. 

On declaration of plaintiffs title by purchase, There is 
another case Samiruddin Munshi v. Benga Shetkh (1), which was 
"a suit for possession after declaration of title by purchase of a*non- 
transferable holding. The defendant pleaded that the plaintiff had 
acquired no interest at the sale in execution of a money decree. 
See also Ambica Nath Acharjee v. Aditya Nath Mottra (2). 

[Jenkins C. J.—That was a Land Acquisition case] 

Yes, but it supports the view that the purchaser acquires an 
interest. 


[Jengins C. J.—Refers to BAiram Als Shatk Shtkdar v. Gopi 
Kanth Shaha (3)]. 
[MookERJEE J.—There the transfer was of the entire holding ?] 

Yes. The case was rather summarily decided: The only 
question decided is that in the absence of a custom or local usage 
an occupancy holding is not transferable at the instance of the 
raiyat or any creditor of his, though the landlord may sell it in 
satisfaction of his rent-decree. 

[JEN&iNs C. J.— This case gives some support to the view 
that the non-trasferability is not limited to non- transferability 
‘as against the landlord]. 

The question should be decided apart from this Jahoniy 

_ As to the second group of cases relating to " title by estoppel,” 
"refers to Bhagirath Changa v. Sheikh Hafizuddin (4). 

[Jenkins C. J.—Is that the first trace you have been able to 
find ‘of the doctrine of estoppel? If the decision was on the 
ground that the sale was good, unless it was avoided by some 
* body, there would have been no difficulty. The difficulty is created 
: by bringing in the doctrine of Estoppel]. . 
COo- The case has this bearing that it shows that a title or an 
- estate may sometimes be acquired by estoppel, however imperfect 
- or defeasible.that may be. 

[Jznxins C. J.—I was wondering whether you would tfeat 
> this case as favourable or unfavourable to you], 

As favourable to me. 

[Jenkins C. J.—Resting it on estoppel, the difficulty is this— 
not that the holding has been transferred, but that a particular 


(1) (1909) 13 O. W. N. 630. (3) (1897) I. L. R, 24 Calc. 856. 
(2) (1902) 6 0, W. N. 62H (4) (1900) 4 O. W. N; 679, 
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individual cannot say that it has been transferred, which is some- 
thing different]. 

No doubt these estoppel cases take a narrow view of tae 
rights of the transferee, but even then they support-the position 
that the transferee acquires some interest as property,—property 
that might be extinguished in certain circumstances, but still is 
a rigift of property. 

Other cases to this effect are— 

Ayenuddin Nasya v. Srish Chandra Banerji (1), Hari Das 
Bairagi v. Udoy Chandra Das (2), Haro Chandra Podder v. 
Umesh Chandra Bhattacharjee (3). 

As for the case of Agarjan Bibi v. Panaulla (4), submits that 
the decision that a right of occupancy is non-transferable is subject 
to some qualification. " 

The appellant's position cannot be assailed unless it is 
also contended that the transfer of even the whole of an occupancy 
holding won't pass any title, and that it cannot be perfected even 
by the consent of the landlord. 

The status of a transferee of an occupancy holding is not 
altogether unrecognised in the Bengal Tenancy Act. See for 
example section 73. The Act, asa whole, however, throws very 
little light on the question. 


[Dr. GHosH—Section 73 only contemplates transfers by 
custom]. 

Refers to section 88. The only difference between a transfer 
of the whole holding and the transfer of a part is a difference | 
which affects the landlord, 

Reads also sections 178, sub-section 3, clause (a), and 
section 183, illustration (1). : 


[Jenkins C. J.—Putting it on broad grounds, what is exactly 
your theory ? Is it that the holding is transferred or that the 
occupancy right is transferred ? Refers tothe argument of Babu 
Dwarka Nath Chuckerbutty in Girish Chandra Chaudhuri v. 
Kedar Chandra Roy (5). No doubt he based it on ¥awadul Hug 
v, Ram Das Saha (6).] 

Fawadul Hug's case (6) was distinguished there. It was 

(1) (1906) 11 O, W. N. 76. 

(2) (1908) 8 0, L. J. 201 ; 12 0, W. N, 1088. 
(8) (1909) 14 0. W. N, 71. 

(4) (1910) I. L. B. 87 Calc. 087 ; 12 C, L. J. 169. 
(5) (1899) 4 0. W. N, 589 ; I, L, R, 27 Calo, 473. 
(6) (1896) I, L, B, 24 Calo, 143, 
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afterwards affirmed by the Full Bench in Ram Mohan Pal v. OLVIL, 
Sheikh Kachu (1). 1914. 
The distinction as to whether the purchaser acquired the holding Dayamoyt 
or the holding clothed with a right of occupancy would not be f. 
: . i P Ananda Mohan Roy. 
material, beca@se the question whether he acquired the right of RALIS 
occupancy or not only concerned the landlord. But on principle . 


the purchaser would take part of the holding and also 'part of 
the occupancy rights attached to it. 

{JENKINS C. J.—Refers to Sadagar Sircar v. Krishna Chandra 
Nath (2). This case is somewhat unfavourable to you]. 

This is to be put in the same class with Bhtram Alts case (3). 


Dr. Rash Behari Ghosh (with him Babus Mohini Mohan 
Chakravartt and Gopal Chandra Dass) for the Respondent. 

[SeNEINs C. J.—Whhat is the broad proposition for which you 
are going to contend ?] 

Thata right of occupaucy cannot be separated from the 
holding to which it is attached. This has always been the law in 
this country. The cases are reviewed in Agarjan Bibi v. 
Panaulla (4. As Couch C. J. points out in /Varendro Narain 
Roy v. Ishan Chander Sen (9), a right of occupancy is not property. 
This is affirmed by Harington in his Analysis, p. 690. In idee 
Suhkodra v. Maxwell Smith (6), Phear J. says that the right of an 
occupancy raiyat is rather in the nature of a servitude or ease- 
ment. See also Bootee Singh v. Moorut Singh (7), a decision of 
the same Judge. 

Fawadal Hug's case (8) ia clearly distinguishable. It deals 
with a particular section of the Bengal Tenancy Act which 
merely says that the occupancy right shall cease to exist. See the 
arguments in Girish Chandra Chaudhuri v. Kedar Chandra 
Roy (9), and in Udoy Chandra Das v. Hari Das Bairagi (10), on 
L. P. appeal from Doss J’s judgment in Zar: Das Bairagi v, 
Udoy Chandra Das (11). 

[JENKINS C. J.—I see section 22 draws a distinction between 
occupancy holding and occupancy frzgA4 even before it was 


amended.] . 
The distinction was apparently not noticed by Macpherson J. 
in Fawadul Hug’s case (8). : 


(1) (1905) I. L. R. 82 Oslo. 886 (F. B.) 
(2) (1899) I, L, R. 26 Cale, 987, (8) (1897) 1, L, R. 24 Oalc. 855. 
(4) (1910) I. L. R. 87 Oalc. 687 ; 12 O. L. J. 169. 
(5) (1874) 22 W., RH; 22(E.B.) — (8) (1886) L L. B. 24 Calo, 143. 
(6) (1878, 20 W. R, 189, (9) (1899) 4 O. W. N. 569 ; I. L. R. 27 Cale. 478, 
(7) (1878) 20 W. B, 478. (10) (1909) 10 O. L. J. 608; 18 0. W. N. 937. 
(1J) (1108) 8 C, L. J, 261 ; 12 0, W, N. 1086, 
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Section 73 to which the other side refers relates only to 
transferable holdings. 

Although the cases on this topic are numerous, there is no 
authority which holds that a right of occupancy can be severed 
from the holding. Actions for ejectment are institated every day 
by landlords against transferees, but such a contention has never 
succeeded. It will be noticed that the other side claims to hold 
as an occupancy raiyat. The point is considered in JVarendro's 
case (1). The tenant. has got one right, not two. rights, 
one a precarious tenancy, so to say, and another a right of 
occupancy, so as to enable a purchaser to defeat an action' by the 
landlord for ejectment. -The purchaser cannot be heard to say 
that although he is not an occupant raiyat, be is a non- occupancy 


raiyat and so caunot be evicted as a trespasser. 


[WoopRorrE J.— Would your argument allow that a j«ndióra 
can ratify a transfer which was at first made without his consent ?] 

No, he cannot ratify—although itis not necessary i the 
present contention to go so far. 

[J&NxiNs C, J.—I believe I have seen it stated, where I cannot 
recall, that occupancy rights can be acquired by contract.] 

It seems to be a somewhat startling proposition. The right 
of occupancy is a creature of statute. That is pointed out by all 
the learned Judges who took part in tue decision in Narendro 
Narain Roy v. Ishan Chunder Sen (2). 

[MooKERJEE J.—At that time a right of occupancy could nee ac- 
quired by twelve years’ occupation, but now it is different. - It can 
be acquired by a settled raiyat even by a few hours’ occupation.] 

All the same it is a creature of the statute. The Sudder 
Dewany decision in Prasanna Coomar Tagore v. Ram Mohon 
Doss (2), shows what the law has been in this country. The 
rélation between a zemindar and a raiyat here is not purely -a 
contractual or conventionalrelation. An English lawyer would 
be surprised to hear that a tenancy is not assignable, but here 
that.is the presumption, at any rate in regard to agricultural 
tenancies. It will be remembered that underthe sunnud granting 
the Permanent Settlement, there was a Dove for keeping out 
undesirable tenants. ° 

The position ofthe purchaser of the whole bobine and das 
of the purchaser of a portion are not the same. See Auldip 
Singh v. Gillanders Arbuthnot & Co. (3). 


(1) (1874) 22 W. R. 22 Œ. B). (2) (1855) 8 D. A. 14.. E [ 
(8) (1899) I. L. R. 26 Oale, 615, EE 
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[JENKINS C. J.—Is not that desisou based. on secon 88 ?] 

Their Lordships speak of the spirit of the law. There is also 
the case of Bhiram Ali Sheikh Stkdar v. Gopi Kanth Shaka (1). 
Fhe purchaserghere is seeking to assert her right against the 

landlord. 
"> > [Junruns C. J; — Suggests that even conceding Dr. Ghosh’s 
argument, there may be sufficient title for the purpose of sec- 
tion 244. The transferee with possession may be at any raté a 
licensee Of the raiyat. Refers to Foy Kishen Mookerjee v. 
Rajkishen Mookerjee (2) and a number of cases following that, 
cited in Phillips’ Tagore Law Lectures.] l 
* But have not those cases beem practically- overruled by the 
Full ¿Bench decision in Warendro Narain Roy v. Jshan Chunder 
Sen (3) ? 

[Jenkins C. J.—I don't find anything in the Full Bench case 
that an occupancy raiyat cannot give the title of a licensee.] . 

Against his vendor, the transferee would. have a perfectly 
good title on the ground af estoppel. 

[JENKINS C. J.—But certainly he has created an interest in 
the nature of a license, which may be title limited in its 
character, but is exigible under the Act.] 

No such defence has ever been thought of in any case. 

[J&Nx1Ns C. J.—Is not the first question in this class of cases 
this :—Has the tenant abandoned? Asa matter of fact in this 
case there is no finding of abandonment.] - 

The landlord won't be entitled to evict a purchaser, where 
he has purchased only a part. 

* “But would a Acensee be a representative of the judgment- 
debtor ? " 

[Jenkins C. J.—He has a title to the land and his title must 
. be derived from the licensor. ] 

Submits not, unless the suit is one relating to land. The 
suit here was for a sum of money. ` Concedes that a person in the 
position of the appellant would be competent to apply to set 
aside the sale on the ground that-his immovable property has 
been sold. 

[MookERJE&E J.—How can vol say then that he has no 
interest in the land ?] 

In any case the landlord would not be entitled to eject him. 


[MookERJEE J.—Is there any substance in the contention 


> 4) (1897) I. L. R 24 Cale, 365. = (2) (1866) 5 W. R. 147. 
(8) (1874) 22 W. B. 22, (F, ae 
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Orv. that section 244 does not apply? In that case, he may bring a 
1914, regular suit. Then, why not treat the application under 
Divamoyt section 244 as a plaint in a regular suit ?] 
Ananda Mohan Roy. [JENKINS C. J—4agar A's case (1) establishes that the 
S pl applicant is a " representative."] 


There are some cases the other way. The purchaser here 
never said that he was in possession as a licensee. l 

[Jenzins C, J.—Suppose he did not say that, he is in 
possession and he has a title.] 

Then the result would be to overrule all the cases, In every 
case the purchaser would be entitled to say, I am a licensee. 

fJenzins C. J.—No, he will have to show that the oe 
exists. ] 

The theory of the purchaser being a licensee is a novel one. , 

[Jengins C. J.—Mr, Phillips refers to it as the accepted view. |] 

In Bibee Suhodra v. Maxwell Smith (2), at p. 140, Phear J. . 
speaks of licensees, but he was apparently treating a licensee as 
a person who has not got any interest in the land. It is very 
different from the position of a licensee, say, under the Crown 
Grants Act in Canada. 

Submits that the raiyat, unless he sublets a part of the 
land subject to the conditions laid down in the Bengal Tenaucy 
Act, is bound to occupy and cultivate the land himself, .In this 
case the landlord had to bring a suit for rent. The other side 
is not entitled at this stage to suggest that’ his client is in the 
position of a licensee. 

Babu Sarat Chandra Ghosh in reply. 

C. A. Ve 

IN APPEAL FROM APPELLATE Deore No. 2388 of 1908. 

Appeal by Plaintiff. 

Suit to recover possession: on declaration of title by 
purchase. . : 

The facts of the case material for the report will be found 
in the Order of Reference made by Chitty and N. R. Chatterjee 
+ JJ. on the 23rd March fort. 

Moulvi Serajul Islam and} Babu Fyotish Chandra Sab 
for the Appellant. 
Babu Govind Chandra Dey Roy for the Respondent. 


ORDER or REFERENCE. 
1911, 


d 
March, 28, 


` This is an appeal by the'plaintiff ina suit brought by, him 
to recover possession jointly with defendant No. 44 of certain 
(1) (1904) 9 0, W, N, 184. (2) (1878) 20 W. B, 189, 
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land. His suit was dismissed by the Munsiff, but the Subordinate 
Judge has given him a decree for one-fourth of his claim, on the 
ground tha: he had been recognized as tenant by some of the 
co-sharer landlords holding a share of 4 annas. Asto the facts 
itis found tha, the jofe in question belonged to Hari Das 
Mondal and Parasuram Nama Das, two brothers, in equal shares. 
"Defendants Nos. 1 and 2 are the sons of Hari Das. On Parasufam's 
death, his widow, defendant 44, succeeded to his 8 annas share, 
and sold 7 annas 15 gundas to the plaintiff on 25th Asar, 1308 
(gth July, 1901). Within two years before suit filed, the 
plaintiff was dispossessed of his portion of the holding by the 
12-anna  co-sharer landlords, who settled these lands with 
defendants Nos. 6, 8 and 12. It appears that defendent 44, 
plaintiff's vendor, and her co-sharers are in possession of the 
remainder of the holding, and it is not alleged that they had 
ceased to pay the rent of the entire holding before the ouster 
of the plaintiff by the 12-anna co-sharer landlords. It was 
conceded by the learned vakil for the appellant that if the case 
of Kuldip Singh v. Gillanders Arbuthnot and Company (1) 
is to be followed, then his client has no case. That case is a 
distinct authority for the proposition that the mere fact of a 
plaintiff having once had possession would not entitle him as 
against the landlord to recover possession in a suit not under 
section 9 of the Specific Relief Act. As against the landlord 
he must shew some title. In that case as the transfer to the 
plaintiff of a portion of the jofe was not binding on the landlords, 
he was unable to show a title, on which he could claim to be 
reinstated in possession. That case is on all fours with the 
present. It was distinguished in the cases of Zenodini Dassi 
v. Peary Mohan Haldar (2) and Asgar Ait v. Asabodeen Kast (3). 
In each of these cases the Court remarked that had the case of 
Kuldip Singh (1) been directly in point, they would have had 
‘to consider whether the matter ought not to be referred to a 
Full Bench. The same remark was made in the case of Aat 
Kamaleswart Persad Singh Bahadur v. Maharaja  Harbullabh 
Narain Singh Bahadur (4). Kuldip Singh's case (1) was, again, 
distinguished, but without any note pf dissent, in Ashok Bhuiyan 
v. Karim Bepar: (5). In that case the Court pointed out that 
Kuldip Singh's case (1) is no authority for the proposition 
that a purchaser of a portion only of a jove gets no title at all. 


(1) (1899) I. L. R. 26 calc, 615. (8) (1904) 9 0, W. N. 184, 
(3) (1908) 8 O, W, N. 55. (4) (1805) 20, L, J. 869. 
(5) (1905) 9 0. W. N. 848, 
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It was again distinguished in the case of Gour Katbarta v, 
Srimati -Tarajan Bibi (1), where the plaintiff sued not the 
landlord but other tenants, On the other hand, we find that 
Kuldip Singh's case (2) was followed in the case of Manoda 
Sundari Dasi v. Modhu Sudan Das (3), one of the Judges being 
a member ofthe Bench in both cases. We cannot find that 
Kuldip Singh's case (2) has ever been overruled. At the same" 
time it is questionable whether the principle upon which it 
proceeds is entirely consistent with the principle on which the 
cases of Kabil Sardar v. Chunder Nath Nag Chowdhry (4), 
Durga Prosad Sen v. Doula Gazi (5), Shatkh Goszaffur Hossein 
v. E. Dablish (6) and Rat Kamaleswart Persad Singh Bahadur 
v. Maharaja Harbullabh Narain Singh Bahadur (7), are based. 
These cases appear to rest upon the -principle that where an 
occupancy raya? transfers a portion of bis holding, but remains in 
possession of the remainder and pays rent for the entire holding, 
the tenancy still subsists and there is no abandonment of the 
entire holding, which alone can entitle the landlord to eject 
the transferee. 

If Kuldip Singh's case (2) was correctly decided, it follows 
that so long as the transferee of a portion of a holding can 
remain in possession, he can shelter himself under the title of 
his transferor, the occupancy vazyat, and the landlord cannot 
evict him by process of law.. If, however, the landlord can by 
any means prevent his getting into possession, or, when he has 
got into possession, can oust him by force, the transferee has no 
remedy at law by suit against the landlord. This is no doubt 
somewhat of an anomaly, and puts a premium upon violence, 
the landlord being tempted to take the law into his own hands. 
Kuldip Singh's case (2) is perhaps indirectly supported by the 
decision in the recent case of Agarjan Bibi v. Panaulla (8). 

As serious doubts have been cast on the correctness of the 
decision in Kuldip Singh's case (2) and as the questions raised are 
of very great importance, we would refer for decision by a Full 
'Bench the question, whether in the case of a transfer of a portion 
of an occupancy holding, such transfer not binding the landlord 
unless made with his consent, the transferee can by suit recover 
possession from the landlord who has forcibly dispossessed him. 


(1) (1908) 8 O. L J. 161. (2) (1899) I. L. R. 26 Cale. 615. 
(3) Unreported. 8 A. 528 of 1901, decided 13th August 1903 (Rampini and 


Pargiter JJ ) 
td) (1892) T. L R. 20 Cale, 590. (8) (1896) 1 C. W. N. 162. 
. (5) (1894) 1 O. W. N. 160, (7) (1905; 2 0, L J, 869. 


(8) (1910) I. L, B. 87 Calo. 687, 


^ 
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At the hearing before the Full Bench Babu Zarakishore 
Chowdhury (with him Babu Fyotish Chandra Sarkar) for the 
Appellant: Under the Bengal Tenancy Act a right of occupancy 
is property, and as such transferable, though the transfer may not 
be binding on the landlord except under certain conditions. 


' Concedes that under the earlier law it was non-transferable, as 


held by the Full Bench in Narendro Narain Roy v. Ishan Chan- 
dra Sen (1), but a right of occupancy under the present Actis a 
different right from that under the earlier Acts., The previous 
law as to the position of an occupancy raiyat is contained in 
section 6 read with sections 22 and.52 of Act. VIII of 1869 
(B. C), which is the same as the earlier India Council Act X 
of 1859. It defined not only the mode of acquisition, but . also 
the extent and duration of the right, namely that it remained 
in the raiyat only so long as he cultivated the land and paid 
rent. The only exception was that provided-in the explanation to 
section 6 under which cultivation by another person was, regarded 
as cultivation by the raiyat himself. The Privy Council case of 
Chandrabati Koeri v. Harrington (2), which held that a right of 
occupancy was non-trausferable, was a decision on the earlier 
Act. The preamble to the Act of 1885 shows it is an amending 
Act; so the previous Acts which it amends and the rulings 
under them no longer apply. The Bengal Tenancy Act is 
much in advance of Act VIII of 1869 (B. C., so far as 
the position of an occupancy raiyat is, concerned. Refers 
to sections 3, 4 and 5. A raiyat, is defined exactly in 
the same words as a tenure-holder, the only difference 
being as to the purpose for which the land is held. There is no 


difference as to the nature of their rights, and if the interest of 


the one is property, so also is that of the other.. The very. defini- 
tion of a ‘raiyat ’ itself also implies the right of partial transfer, 
for a raiyat is allowed to cultivate by himself or by members of 
his family or by hired servants or with the aid of partners. In 
other words, he can create rights in favour of strangers, remain- 
ing himself liable for the landlord's demand. The restriction 
contained in section 6 of the older Act is here done away with. 

[JzN&INS C. J.—Do you mean to say that the partners etc. 
of the raiyats become raiyats themselves ?] 

They may not be raiyats as such, t. e., raiyats under is Act 
in relation to the landlord, but they will bé raiyats otherwise. 

[MookERJEE J.—The fallacy in your argument is in the 


(1) (1874) 22 W, B, 22, (2) (1891) J, L, B, 18 Cale, 849, . 
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assumption that a partner inthe act of cultivation is a partner 
in the holding.] 

[Jenxins C. J.—The position of the partner rests not on his 
interest in the property, but on his contractu rights against 
his pgrtner.] 

Sections 44 and 66 show that the position of even a non- 
occupancy raiyat under the present Act is not inferior to that of 
an occupancy raiyat under the older Law. Then, section 19 
shows that the incidents of an occupancy raiyat under the earlier 
Act and under the new Act are essentially different. 

[JzNx1Ns C. J.—Does it not show that the right of occupancy 
under the present Act is a continuation of the right under the 
old law? Look at the marginal note.] . 

Submits not, for in that case the section would have been 
differently worded. 

[Sternen J.—How ?] 

[MooxxRjkE J.— What was apprehended was that the right 
of occupancy being a creature of statute, all rights acquired under 
the old Act might be supposed to have been repealed. | 

The different clauses of section 20 taken together are also in 
advance of the provisions of section 6 of Act VIII of 1869. 

[Jenkins C. J.—Does not clause (2) merely reproduce the 
position of the kAud-kasht under the old Law ?] 

That might be so. 

[Jenzins C. J.—Do you say that clause (3*, so far asit applies 
the doctrine of identification for the purpose of acquiring rights 
of occupancy, is in advance of section 6 of the old Act ?] 

Submits that his contention is that clauses (2), (4) and (5) 
are much wider than anything contained in section 6. 

[Jenxins C. J.—As to clause (4), refers to orbes v. Ram 
Lall Biswas (1) The law is the same as under the old Act.] 

[MookgRJEE J.—A contrary view was taken in Shaskh 
Mahomed Chaman v. Ram Pershad Bhukut (2)]. 

Then, in section 21 there are no such words as in section 6 
‘of Act VIII of 1869 (B. C.) defining the extent aud duration of the 
right, but the section refers*merely to the creation of the right. 
The nature of the right, after it is once acquired must, therefore 
be determined by reference to other provisions of the Act. 

For example, section 26, by the use of the words “other 
immovable property,” shows that this right is property, and 
immovable property,too. It thus cuts at the root of the Full 


(D) (187 ) 22 W. B, 51, (2) (1873) 23 W, B. 52 (foot-note,) 


—— 
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Bench decision in Narendro Narain Roy v. Ishan Chandra 
Sen (1). The section also assumes the power of testamentary 
disposition, a power which can exist only under the ordinary law 
of property. e = 

[Mooxerjyes J.—Is it not possible that the Legislature had 
in view section 178, (3), clause (4), which recognises a right of 
bequest in accordance with local usage ?] . 

The power exists apart from custom. The clause in question 
applies only to non-occupancy raiyats. Custom is expressly saved 
by section 183. | 

[STEPHEN J.—Does section:26 put occupancy rights altogether 
on the same footing as other immovable property ?] 

el bere is no difference except to the extent occasioned by 
section 73. 

[STEPHEN J.—Can it create title by execution ?] 

Yes. Refers to section 65. ‘ First charge” implies the 
power in the raiyat to create other charges. 

(Jenkins C. J.—The necessity for that is occasioned by the 
mention of the first two classes of tenants, permanent tenure- 
holder and raiyat at fixed rates.] 

In that case the case of an occupancy raiyat ought to have 
been separately provided for. l 

[Jenzins C. J.—One may retort at once— Why, then, was 
section 18A introduced ?] 

[MooxzgRJEE J.—What do you say to section 6, clause (2), of 
the Transfer of Property Act ?]. 

It does not imply that every right of occupancy is non-trans- 
ferable. The clause applies only where the right is non-transfer- 
able, say, by contract. Besides the Bengal Tenancy Act is of a 
limited application, the Transfer of Property Act is of a wider 
application. There are places which are still governed by Act 
VIII of 1869 (B. C.) and Act X of 1859, where that clause will 
apply. Ordinarily the right is transferable. ; 

[Jenkins C. J.—Your argument is this—that before 1885 
the right was not transferable, but in 1885 it becams so modified 
that it was necessary to put in clayse (2).] 

Yes. 

[MookERJEE J.—Clause (r) was not in the Transfer of Pro- 
perty Act of 1882, but was put in in 1885 either before or simul- 
taneously with the Bengal Tenancy Act, just to prevent the 
possibility of an argument like that of yours.] 


(1) (1874) 22 W, B, 39, 
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In other sections of the Bengal-Tenancy Act also the right 
of occupancy is assumed to be property. For example, section 
160 places a right of occupancy in the same position as an 
under-tenure, etc., as a " protected interest," implying that this 
is an interest in land. Then, section 163 (2), clauses (a) and (2) 
assume that the raiyat can create incumbrances on his interest 
which must be property. Then section 168 shows that an 
occupancy holding may be dealt with under the preceding sections 
as a tenure, which could not be done if the two rights were essen- 
tially different. 


There are many sections also in which the right of transfer 
is assumed, The right is not expressly given, but no inference 
can be drawn from that against transferability. One reason 
may be that the transfer would not affect the relation of land- 
lord and raiyat, whereas the Bengal Tenancy Act is a Landlord 


and Tenant Act which only defines rights as between landlord 
and tenant, 


Sub-letting is a kind of transfer, and the power to sub-let is 
assumed in section 85. It indicates that the raiyat may create 
rights in favour of other persons, though they may not be bind- 
ing on the landlord. See in this connection section 136, clause (5). 
Refers to Bepin Behari Hatt v. Amrita Lal Bhattacharji (1), 
Tamtjuddi v. Ajgar Howladar (2) and Abdul Karim Patwari v. 
Abdul Rahaman (3). 


Then, section 22 contemplates the interests of landlord and ` 
raiyat being merged in one person. This points to the interests 
being of the same nature, vrz. in the nature of property. The 
operation of the section is not to be limited only to cases 
of custom. 


- Section 84, again, implies the passing of the raiyat's interest 
to the landlord. 
Section 88 also implies partial transfer from one tenant to 
another, though the landlord may not be bound. 


Then, as to sections 72 and 73, there is nothing to show 
that they do refer only to cases outside the Act governed by 
custom. Custom is already saved by section 183. 


Section 178, (3), clause (@) is often relied on to show that a 
right of cccupancy is not transferable, but it refers in terms only 
to a holding. 


(1) (1908) 9 0, L, J. 7 (2) (1908) 18 0, W, N. 1£8, 
d s) 16 0. W. N. 618, 
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As to illustration (1) of section 183, that also refers to a 
holding and not to the transferability of an occupancy right. 

It follows, therefore, that the rigbt of occupancy is transfer- 
able, though the landlord is not bound to recognise the transfer. 
Then, does it rgake any difference where the transfer is ofa part 
of the holding? There is no abandonment, and the landlord 
' does not acquire any title, but the purchaser does. Reférs to 
Kabil Sardar v. Chunder Nath Nag Chowdhry (1 jand Fogendra 
Nath Sircar v. Tincowrt Bhattacharjya (2). 


Even assuming the right is non-transferable, it is clear the 
landlord has no title. Heis a trespasser, and he cannot eject 
the purchaser. Firstly, because the purchaser's possession is 
derived lawfully from a person entitled to possession, and 
secon@/y, apart from that, the purchaser is a person who has 
been in possessiou for some time and possession is good title 
against all except those having a better title. On this last 
point there is some conflict of authority. 


Relies on Khajah Enaetoollah Chowdhry v. Kishen Soondur 
Surma (3), where it is held that prior possession, however short, 
is itself a title against a wrong-doer. The same view is taken in 
Mohabeer Pershad Singh v. Mohabeer Singh (4). Refers also to 
the Privy Council decision in Wise v. Ameerunnissa Khatoon (5). 
This judgment has been differently interpreted in different 
cases. The case of rias: Hossein v. Bany Misiry (6), takes 
a contrary view to what was realy laid down by the Privy 
Council. . See Arishnarav Yashvant v. Vasudev Apajt Ghoti- 
kar (7). There is au earlier Full Bench ruling in Bombay to the 
same effect: Pemraj Bhavaniram v. Narayan Shivram (8). A 
similar view is taken a'so in Narayana Row v. Dharmachar (9), 
Krishna Atyar v. Secretary of State for India (10), Walt Ahmad 
Khan v. Ajudhia Kandu (11). The same principle is also affirmed 
by the Privy Council in /smas? Arif v. Mahomed Ghous (12) and 
Sundar v. Parhati (13). The contrary view laid down in Pur. 
meshur Chowdhry v. Birjo Lall Chowdhry (14), and Nisa Chand 
Gaita v. Kanchiram Bagani (15), to the effect that mere 
previous possession will not be sufficient except in a possessory 


(1) (1892) [ T, R, 20 Calc. 590, — (2)e(1909) 10 C. L. J. 147. 

(8) (1867) 8 W. R. 386. 

(4) (1881) I. L R. 7 Calo, 691 ; 9 O, L, R. 164. 

(51 (1879) L. R. 7 1. A. 78180, 81). (9) (1002) I. T. R, 26 Mad. 514, 
(6- (1883) I. L. R, 9 Calo. 180, (10) (1909) I. L R. 83 Mad, 178, 

(7) (1844) I I. R. 8 Bom 871(876). (11) (18913 1. L. R, 18 All. 537 (F. B.) 
(8) (1882) I L. R 

(13) (1889) T.. 


L. 

L. 

B. 16 I. A. 186; I. L. R. 12 AlL 51 (P. 0.) 
(14) (1889) 1, L. 


R. 17 Gale, 256. (15) (1899) I. L. R, 26 Oalo, 579; 


8 
6 Bom. 215 (1°. B.) (12) (1898) I. L.R. 20 Cale. 884 (P. 0.) 
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suit under section 9 of the Specific Relief Act is not borne out 
by the Privy Council cases. 


- [Mooxgrjee J. What do you say to the two illustrations at 
the end of Banerjee J's. judgment in Nisa Chand Gaita v. Kan- 
chiram Bagani (1) ?] 


e 

The view in that case is against the moral sense of mankind. 

[JENKINS C. J.—Refers to an early English case, Doe v. 
Dybali (2), which says that earlier possession prevails. ] 

The question is whether the defendant was right in 
dispossessing thé man in peaceful possession. 


[Jenxins C. J.—Banerjee J. speaks of “mere possession." 
Does he mean to exclude cases where a man is in possession by 
being inducted into the land by a person entitled to induct him ?] 


Refers to a recent case in Madras, Sangoda v. Varadappau (3). 
Also to Banka ,Behary Christian v. Rai Chandra Pal (4) and 
Shyama Charan Ray v. Surja Kanta Acharya (5). 


[Jenkins C. J.—The suit here is one for recovery of posses- 
sion, it is not an action in ejectment. Order 20, Rule 12, Civil 
Procedure Code.]: 


Yes. Submits that Aud: Singh’s case (6) has not been 
rightly decided. 


Babu Gobtnda Chandra Dey Roy for the Respondent: The 
case of Kuldip Singh v, Gillanders Arbuthnot & Co. (6), has never 
been really doubted, but only distinguished. The mistake arose 
from the headnote in the case of Rat Kamaleswari Persad Singh 
Bahadur v. Maharaja Harbullabh Narain Singh Bahadur (7), 
which put Kudazp’s case (6) as doubted. 


Submits that occupancy rights are not transferable either 
under the old law or under the present law, except that some 
sort of limited right is given to raiyats, which however cannot be 
extended beyond what is indicated in the Act. Relies on the 
arguments of Banerjee J. in Shivam Ali Shaik Shikdar v. Gopi 
Kant Shaka (8). The sections of the Bengal Tenancy Act 
on which the appellant relies indicate some improvement on the 
old law, but do not point to transferability. Such an important 
right would have been given in express terms. As under the old 
law, so under the new, the section or sections of the Act which 


(1) (1899; L L. B. 26 Gals. pid (584). — (5) (1910) 15 O. W. N. 168. 


(3) (1829) Moo, and M. 3 (8) (1899) I. L. R. 26 Calo, 616. 
(3) (1911) I L. B, 36 Mad. 148, ca (1905) 2, O, L. J. 369, 
(4) (1909) 14 C. W. N, 14), (8) (1897) 1, L, 2.24 Cale, 856. 
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create or recognise the right are alone to be looked at for deter- 
mining what was the intention of the Legislature: ZVarendro 
Narain Roy v. Ishan Chandra Sen (1). 

Compares sections 20 and 21 of the present Act with section 
6 of Act VIII of 1869. Clause (1) of section 20 gives the defni- 
‘tion of a settled raiyat for the first time. Clause (2) merely 
removes the doubts, which were expressed on the language of the 
old section. Clause (3) is not new. Clause (4) is not in the old 
Act, but it only elucidates the matter and confers no new right. 
Clause (5) creates a new right in favour ofthe tenant. Clause (6) 
is also a new concession. Clause (7) also creates a presumption 
in favour of the tenant. Thus whenever it has been intended 


: to create a new right or extend an existing right, it has been done 


in express terms, Section 2t provides that every settled raiyat 
shall have a right of occupancy in all land held as a raiyat. As 
regards transferability, these two ssctions leave the matter just 
where it was, namely as laid down in the Full Bench in Z/varerndro's 
case (1). 

Refers to sections 4 and 5, sub-sections (1) and (2), Phear J. 
points out in the Full Bench case (1) that a purchaser cannot hold 
under a tenure-holder or under a proprietor, and so cannot be a 
raiyat. A raiyat must have connection with the land. 


(Jenxins C. J.—Is it your theory that for the purposes of 
the Bengal Tenancy Act, a raiyat must be a tenant?] 
Yes. 


(Jenkins C. J.—What is the meaning of the distinction 
drawn in section 5 between tenure-holder and raiyat? A tenure: 
holder holds or acquires the right to hold from a proprietor or 
another tenure-holder, but a raiyat acquires the right to hold, 
not from anybody.] 


[MookzRjEE J.—Was not that considered in Sinad Lal Pak- 
rashi v Kalu Pramantkh (2) ?] 

Yes. The Act is not a complete Code, and the definitions 
are not exhaustive. 

Refers to sections II, I2, 15, 17 and 18, which deal with 
tenure-holders and raiyats holding dt fixed rates. There certain 
rights are expressly given, including the right of transferability, 
and are not left to be inferred. 

[MookzERJEE J.—Points out that the same expression " other 
immovable property occurs both in sections 11 and 26.] 


(1) (1874) 22 W R '22. (2) (1893) I L. B. 20 Oale. 708 (F, B.) 
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Section 26 was only meant to provide for the case where an 
occupancy ‘raiyat died leaving heirs. The intention was not to 
make the right bequeathable. Even if it was, it was negatived 
by section 178, (3), cl. (a). It has never been hejd on the cases 
that’ an occupancy right is bequeathable. Refers to Rampini's 


"BenBal Tenancy Act, 4th edition, p. 119. The point arose in 


U4oy Chandra v. Hart Das (1), but was left open. 

(Jenkins C. J.—Your argument comes to this. While it is 
prefectly true that section 26 speaks of au intestacy, that does 
not confer a right of testacy, aud where a right does not exist, it 
cannot be inferred by implication. Further, the word rstestate 
is not otiose, but serves a useful purpose, because though a man 
cannot be said to die intestate in respact of that which he pas not 
the right to dispose of, still there is a power of disposition of a 
holding, if there is a custom or usage]. 

That is the only way in which section 26 can be brought in 
line with’ section 178, 


[MookzRJEE J.—It has been very recently decided by Beach- 
croft J. and myself that aa occupancy right cannot be the subject 


-of testamentary disposition, unless there is a custom or usage]. 


" "That supports my contention. 


As to section I9, it proposes to preserve some existing rights. 
It would introduce an anomaly, if the appellant's contention 
was accepted, as then there would be two classes of occupancy 
raiyats, one having, and the other not having, a transferable 
right. 

[Hotmwoop J.—Read the section. Itis not a continuation 
of the old right, but a declaration of a new right altogether]. 

Submits not. 

It is not correct to say that the present Act is an all-round 


improvement on the old law. For instance, by section 7 of the 


old Act, a tenant could contract himself out of his rights ; now 
by section 178 he cannot. Another example is the law about 
homestead land. 


As regards section 22, itis said it speaks of transfer and by 


‘implication of the doctrine of merger. In one view it is only a 
‘transfer to a landlord, which presents no difficulty, as a landlord 


may impugn the transfer. In another view, the section refers 


only to transferable holdings: Girish Chandra  Chowdhry vw. 


Kedar Chandra Roy (a). 


(1) (1809) 10 0, L. J. 608; 180, W, N. 987. 
(2) (1899) I. L, B, 27 calo, 478, 
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Then, section 65 is evidently for the landlord’s benefit and 
only provides the procedure to be followed after decree. 

[Jenxins C. J.—The. argument was that first charge implies 
a second charge, and if there.can be a second charge; that can be 
only by way of éransfer]. 

First charge is necessary, because as a matter of fact raiyats do 

‘execute usufructuary mortgages: Baroda Churn Dutt v. Hemlata 
Dasi (1). 

Section 18A also favours‘my contention. 

[MookERjJEE J—That appplies to tenures also]. 

As to sub-letting,— sections 136, cl. (5) and-85,—submits that 
if the limited right of sub-letting was created expressly, the: 
higher right of transfer ought to have been similarly given. - 

[Hormwoop J.—The argument was that the power of 
sub-letting was not expressly given, but was to be implied.] 

[Jenzins C. J.—I should have thought. your answer to be 
this. Admittedly before the new Act there was not the power 
to transfer ; equally isit clear that before the Act there was a 
power to lease. So under-letting is merely an exercise of the- 
power that stood before the Act.] 

As for 7/]. (1) to section 183, it shows that ordinarily the 
right is non-transferable, but if the. tenant transfers, it will- be. 
valid only if he can prove custom. 

[JgNxINs C. J.—Do you say that as section 183: deals. with 
customary rights, transfer is a customary right, not a right 
apart from custom ?] 

Yes. Reads from Sir Steuart Bayley’s Speech in Council 
(Rampini, 4th Edition, p. 120), Transferability was left to 
custom., 

[MOOKERJEE J.—Are you entitled to refer to proceedings in 
Council ?] 

Then, as to section 6, clause (z), of the Transfer of Property 
Act, submits that it merely recognised the existing law. 

[MooxxRjEE J.—Have you noticed clause (1) is very differently 
worded from clauses (a) to (4)? “Nothing in this section 
shall be deemed etc."] 

[STEPHEN J.—It ought to havg been a Sub-section.] 

That ought not to make any difference. 

As for section 160,, clause (e), the mere introduction of 
certain expressions.like "interest ” cannot indicate any intention 
to confer a substantive right of property. Submits that the law 

(1) (1909) 13 O, W. N. 838 o o 
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as laid down in Bram AH Sharbh Shikdar v. Gopi Kanth 
Saha (1) and Agarjan Bibi v. Panaulla (2) is correct, and is 
consistent with that laid down in previous cases, vis. Arbee 
Suhodra v. Maxwell Smith (3) and Narendro v.' Ishan (4). 
It may be that the latest cases go a little further. * 

.lhen as to the actual point in this case, submits that , 
Kuld? Singh'scase(g)is good law, and has never been doubted, 
not even by the learned Judges who make this reference. 

[MooxERJEE J.—Do you maintain that when. a tenant has 
transferred only a portion, and remains in possession of the 


~ remainder, there being no abandonment, the landlord is entitled 


to oust him ?] 
According to Kabr! Sardar's case (6), this would not work 


a forfeiture of the tenancy. But submits that the landlord would 
be able to eject. 
. [MooxxR]jEE J.—Even Phear J. did not take this view. ] 

Concedes that there is no authority for this view. Submits, 
however, that if it is held that the right is not transferable in 
whole, it should be also held that it is not transferable in part. 
Suppose a tenant transfers the bulk of his holding, the subject 
matter of the tenancy practically disappears, and there is no 
longer the connection with the land to which Phear J. refers. 
So the landlord would be entitled to evict. 

[MooxkznjeE J.—But take the converse case, where only a 
very small part is conveyed. | 

Admits that it is very difficult to draw the line. 

The law should be uniform, as in Agarjan Brbr's case (2). 

[Jenxrins C. J.—The question there was not precisely that.] - 

But the nature of the right was discussed in that case. 

(Jenkins C. J.—Ifit isa personal right, it would seem to 
come not so much within clause (7) of section 6 of the Transfer 
of Property Act, as within clause (@).] 

Clause (7) is much wider, and may have comtemplated a 
different class of rights. 

There would be a logical absurdity in holding that the whole 
may not be transferred, but a part may. The cultivation of the 
land may pass to a stranger wham the landlord may not like. 

[MooxxRjkE J.—But under the Bengal Tenancy Act the 
raiyal is not required to cultivate himself.] 

(1) (1897) I. L. R. 24 Cale, 855. (4) (1874) 22 W. R, 22, 


~ (2) (1910) I. T. R. 87 Calo. 687. (5) (1899) I. L. R. 26 Cale. 615, 
(8) (1873) 20 W, R. 159, (6) '1892) T. L. R. 20 Cale, 590. 
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[Jengins C. J.—Which is the earliest case that recognises a U 
partial transfer ?] - 1914, 

Kabil Sardar v. Chunder Nath Nag Chowdhry ( i). Ghaikh Azim 

[Mooxeryer J.—Refers also to Durga Prosad Sen v. Doula Goluk Chung 
Gasee (2) and Sheik Gosaffur Hossein v. E. Dablish (3). But A 


. you fiud the same view set out by Phear Je in Pouce Sieh v. 
Moorut Singh (4)]. 

[Jenzins C. J. What right has the zemindar to` bring 
ejectment in respect of the rarya?’s interest, di from the 
provisions of the Act ?] 

[MookERJjRE J.— What you suggest is that the zemindar should 
keep a perpetual watch as to who is coming into tbe land ?] . 

The landlord’s security for the rent’ would be otherwise 
in per. i à E AE 
[Jenxins C. J.—The raiyat continues to remain liable for the 
rent.] GNE: 

The partial transferees do not care to pay, as they kuow 
they cannot be touched. 

[MooxerjzE J.—They can be touched, For the holding 
may be sold by the landlord in execution of a decree for rent 
against the old tenant.] 

But why should the landlord be driven to suits for rent ? 

[Jexngins C. J.—Are you not blowing hot and cold? There 
is the raiyat’s interest. You say it has come to an end partially, 
because there has been a transfer, But ex Aypothest the transfer 
was inoperative. Ifit was inoperative, the raiyat’s interest must 
- remain intact. So that cannot give the landlord the right to re- 
enter, That must be by virtue of somethirig else. What is that ?] 

If the transfer is inoperative, he can re-enter only on ne 
hypothesis that there has been an abandonment. 

[Jenkins C. J.—Suggests that a right to eject may be made 
out on the ground that there has been no cultivation within 
section 25.] 

The next question is whether earlier possession is sufficient. 
Submits not. Relies on Wise v. Ameerunnissa Khatoon (5), à 
Merely possessory suits are separately provided for by section 9 
of the Specific Relief Act. The decisfon of Dwarkanath Mitter J. 
in Khajah Enaetooliah Chowdhry v. Kishen Soondur Surma (6), 
is no longer good law. The balance of authoney is in favour of 
this view. l 


o (1892) I L, R. 20 
2) (1804) 10 W.N. 
1 0, W, N. 


Onlo, 530, — (4) (1878) 20 E: 478. 
100. 
(3) (1896) 1 O, W, N. 162 


(5) (1879) L. I. A. 78. 
(6) (1867, 8 Wd 886, 
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[JeNErNs C. J.—Do you say Sir Charles Sargent's reading of 
Wise's case (1) in Ketshnarav Yashvant v, Vasudev Apaji 
Ghottkar (2) is misconceived ?] 

The correct interpretation was that of Banerjee J. in Visa 
Chand Gaita v. Kanchiram.Bagant (3). NL 

[[gNx1Ns C. J.—You have the zemindar’s interest, not the. 
raiyat's interest, Has the raiyat's interest determined to let 
in the zemindar's interest ?] 

Concedes, not in view of Kai Sardars case (4). But it is 
not necessary for the Court to inquire how the landlord came 
into possession. The point is that his opponent the plaintiff 
has no title. He could have succeeded only under section 9 
of the Specific Relief Act. 

[JgN&INs C. J.—Section 9 was originally section “15 of 


‘Act XIV of 1849 (Limitation Act) The history of it. shows 


that it was intended to be a reproduction of one of the old 
methods of procedure. ] 

That is pointed out in Kawa Manji v. ANGE Nussio is 5), 
per Prinsep J. ` 

{MooxERyRe J.— Was not that case: disapproved in Ærtaga 
ossein v. Bany Mistry (6) ?] 

Yes. Relies on this case. Precisely the same view was 
adopted in Nisa Chand Gaita v. Kanchtram Bagani (3). 
Submits that:the transferee has.no title as against the landlord. 

(Jenkins C. J:—As‘against a landlord who zs entitled to recover 
possesstony he has no title, or no title which will prevail.] 

As against a landlord who fs actually tn possession. 

[Moo&ERJEE J.— Where’ neither party can prove title, 
why should not the plaintiff be able to recover, if he proves 
prior possession ?] 

Why should’ not the possession of the defendant be also 
respected ? 

(MookzERJEE J.—Because his possession was wrongful] 

[JgN&iNS C. J.—It was an invasion of a legal possession ] 

Then the transferez’s remedy was by way of a suit under 
géction 9. 

. [Mooxeryex J.—Zhe ZAnindar of Ramnad v. The Zemindar of 
Yétiapooram (7), is against you. There is another Privy Council 


(1) (1879) L. B.7 I. A. 73. (4) (1892) I. L. R. 90 Cale. 590, 
(3) (1884) I. T. R. 8 Bom. 871 (376:. — (5) (1879) 5 C. L. B. 278. 
(8) (1899) I. L: R. 28 Calo, 519. (8)-(1882, I. L. B. 9-Oale, 130. 


(7) (1864) 10 M. I. A. 17. 
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case Sundar v. Parbati (1) In the interval comes Wase's 
case (2).] | 

The principle of  Wise's case (2) has been followed in 
Puis meshur Chowdhry v. Brio Lall Chowdhry (3), Mustapha 
Saheb v. Santha Pillai ‘4), Ertasa Hossein v. Bany Mistry (5) 
and Shama Churn Roy v. Abdul Kabeer (6). Where possession 
is decreed, it is because title is presumed for possession. 

The law was laid down correctly in Ku/dip Singh's case (7). 
It was not doubted, but only distinguished in Benodiné Dassi v. 
Peary Mohan Haldar (8), Azgar Ali v. Asabodeen Kazi (9), 
and Aa: Kamaleswart Pershad Singh Bahadur v. Maharaja 
Ha:bullabh Narain Singh Bahadur (10). 

[MooxER]JEE J.—Refers to Ashok Bhuiyan v. Karim 
` Bear: (11).] 

Iu all these cases their Lordships merely said that if Kuldip's 
case (7) decided.that a part purchaser acquires no title, they would 
refer the matter to a Full Bench. In the present state of 
authorities, a part purchaser does acquire some sort of limited 
interest for certain purposes, e. g., under section 244 of the Civil 
Procedure Code, or sections 170 and 174 of the Bengal Tenancy 
Act ; but he has not the right of recovering possession against the 
landlord. This principle has been adopted in Agurjan Bibi's 
case (12). Refers to Gour Katbarta v. Srimati Tarajan Bibi (1 3). 

Babu 93 yotish Chandra Sarkar in reply. C. A. V. 

IN LETTERS PATENT APPEAL NO, 15 OF 1gro. 

Appeal by Defendant No. 1. 

Suit to recover possession on establishment of title by auction 
purchase. 

The facts of the case sufficient for this report are set out 
in the Order of Reference, made by Jenkins C. J. and N. R. 
Chatterjea J. on the 25th June 1912. 

Babu Bepin Chandra Malik for the Appellant. 

Babu Fadu Nath Kanjilal for the Respondent. 

ORDER OF REFERENCE. l 

The plaintiffs sued to recover possession of an occupancy 
holding alleging that they had purchased the same at a sale: held 
‘in execution of a money: decree against one Kristo Dass. ‘The 

(1) 11889) L. R 16 I. A. 186; T. L. R. 12 All. 51. 


(2) (1879) L. B. 71 A. 78. E (aeia W. N. 55. 

(R) (1889) I L R. 17 Calc. 258. (9) (1904) 9 C. W. N. 134 (139). 
14) (1899. l. L. R. 23 Mad. 179. (10) (905; 3 C. L. J. 369. 

(5) (1858) I, T. R, 9 Cale, 180, (11) (1905)19 C. W. N. 843. 

(81 (18908) 3. O. W. N. 158. ` '(12) (1910) I. L. B. 37 Calc. 687. 
(7) (1899) I. L. B. 26 Oale. 615. (18) (1908) 8 O, L. J. 161. 
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defence was that Kristo Dass had no title to the lands, that the 
holding being non-transferable no right passed to the plaintiffs 
and that the suit was not maintainable as one Narain, the 
nephew of Kristo Dass, who had a share in the holding, had not 
been made a party. The Court of first instance held that only a 
four ĝnnas share of the holding belonged to Kristo Dass, four 
annas to Narain, and the remaining eight annas share belonged 
to the contesting defendants Nos. 1 and 2; that the holding not 
being transferable nothing passed to the plaintiffs at the sale, 
and that the suit was bad for non-joinder of Narain and dismissed 
the suit. On appeal the lower appellate Court held that the 
suit could not be dismissed for non-joinder of Narain, but that he 
would not be bound by the decree, and that defendants Nos. 1 


and 2 who were Kristo Dass’s co-sharer in the holding could not: 


raise the question of transferability of the holding and gavea 
decree to the plaintiffs for joint possession in respect of a four 
annas shareofthelands. That decree having been confirmed on 
second appeal by Mr. Justice Digambar Chatterjee, the present 
appeal has been preferred by the defendants Nos. 1 and 2 under 
the Letters Patent against his judgment. It appears that Kristo 
Dass whose interest was purchased by the plaintiff did not con- 
test the plaintiff's claim. The landlord of the holding brought a 
suit for arrears of rent against the defendants Nos. 1 and 2 and 
Narain, and so far has not recognized the plaintiffs as tenants and 
is no party to the suit. 


The point for consideration iu this appeal is whether the 
question of transferability of Kristo Dass's share in the holding 
can be raised by the defendants Nos. 1 and 2, and this depends 
upon the.question whether a right of occupancy not transferable 
by custom or local usage is a right that is merely personal to the 
raiyat and as such cannot be transferred at all, or is a right the 
transfer of which is valid against all persons other than the 
landlord, so that no one except the landlord can take exception 
to the validity ofthe purchaser's title, There is a considerable 


conflict of judicial opinion on the point. 


. Before the Bengal Tenaficy Act was passed it was settled 
by a Full Bench in the case of JVareudro Narain Roy v. Ishan 
Chandra Sen (1), that a right of occupancy was a right that was 
personal to the raiyat and could not be transferred. The question 
there arose between the landlord and the transferee. Subsequent 


(1) 11874) 22 W. R. 29 (F. B.) 
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to the passing of the Bengal Tenancy Act, in the case of Bhiramy PITE 
Alt Shetkh Shtkdar v. Gopi Kanth Saha (1), the learned Judges, 1914, 
after a consideration of the provisions of the Bengal Tenancy Acris 


Act, came to the same conclusion, and it was held in that case 
that the tenant „whose occupancy holding had been sold in 
execution of a money decree could himself raise the question tha} 
the holding was not transferable in a suit by'a purchaser ffr 
possession 'of the holding and that.the tenant was not barred by 
the provisions of. section 244, Civil Procedure Code.  Zirarm 
A's case (1) was followed in a number of cases where such a 
question was raised by the tenant, with this qualification that if 
the tenant was aware ofthe executiou proceedings, and having E 
had opportunity of objecting did not object, he was precluded by 
the provigons of section 244, Civil Procedure Code, from raising 
the question subsequently. The case of Durga Charan Mandal v. 
Kah Prasonna Sarkar (2), may be cited as an instance of this 
class of cases. ; 
In the case of Agurjan Bib v. Panaulla (3), a suit for 
possession by the purchaser of a share of an occupancy holding 
was resisted not by the tenant who had transferred his share, but 
by his co-sharers, aud it was held that it was open to tenants in 
. Occupation of a portion of the joe t. ¢., ‘the co-sharers of the 
vendor, to question the validity of the transfer. 
A different view has been taken in other cases, vzz., that the 
question of transferablity is one that might be raised by the land- 
lord but cannot legitimately be raised by trespassers, and that 
whatever might be the precise nature of the tenants' interest 
~ which is purchased, it has a market value and the transfer is cap- 
able of being recognised by the landlord, and that the purchaser is 
entitled to be protected in the enjoyment of his purchase against 
all the world except possibly his landlord. See Sasarat Mandal v. 
Sabullak (4), or in other words, as observed in the case of Harz 
Das Bairagi v. Uday Chandra Dass (5), the transfer of an occu- 


208 
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pancy holding is not a void transaction, and is voidable only at ° 
the option of the landlord. And in several cases, for instance in 
Ayenuddin Nassya v. Srish Chandra Banerji (6), it has been held ° 


that in a suit between two rival claimants (both of whom derive 
their title from the tenant), neither of whom is the original tenant 
nor the landlord, the question of transferability does not arise. 
These cases bowever can be explained by the doctrine of estoppel. 


(1) (1897) I, L. B. 24 Oale. 865. (4) (1898) 2 O. W. N. 279 (short notes): 
(2) (1899) I. L. R. 96 Cale. 727, (51 (1908) 80. L.J. 261; .20. W, N. 1088 
(3) (1910, I, L, BR. 37 Calc. 687. - (6) (1906) 11 0. W. N, 76. 
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A sale of occupancy holding has been held to be valid if 
settlement is made by the landlord with the auction-purchaser 
as soon as can reasonably be expected after the sale. See Dwar£a 
Nath Fal v. Tarini Sankar Roy (1) and an objection to the sale 
of a holding with the consent of some of.the Jandlords was 
qverruled in the case of Shaharuddin Chowdhury v. Rant 
Remangint Dasi (2), on the ground that the non- consenting 
landlords might give their consent after the sale is held, but that 
the decree-holders must take the risk and the purchaser must 
purchase at his peril. 

In the case of a voluntary transfer it has been held that the 
transferor cannot question the validity of the transfer. See 
Bhagirath Changa v. Hafisuddin (3), but such cases proceed on 
the ground that the transferor is estopped from impugning the 
validity of his own transfer. 

If the view that the transfer of an occupancy holding is 
valid against all persons excepting the landlord, is correct, it is 
difficult to see how the raiyat himself whose right is sold at an 
execution sale can question the validity of the purchaser's title, 
or why the validity of the transfer should depend upon recogni- 
tion by the landlord in cases where the landlord does not impugn 
the trausfer. If, oü the other hand, occupancy holdings are not 
transferable at all, there does not seem to be any reason why 
persons in the position of the defendants in the present case, or 
even trespassers in the possession of the land should not be 
entitled to question the validity of the transfer, or why the 
purchaser should acquire a right of occupancy by consent of 
the landlord although he might by virtue of fresh settlement 
become a non-occupancy raiyat. 

The facts of the present case are similar to those of Agaryan 
Bibi v. Panaullah (4) referred to above, except that in that case the 
purchase was made by a koala which however does not make any 
difference in principle (the doctrine of estoppel not coming into 
operation either in that case or in the present), but having 
regard to the conflict of views noticed above and having regard to 
the great importance of the questions involved, we think the 
case should be referred to ¢ Full Bench. 

The questions referred to the Full Bench are : 

(7) Whether a right of occupancy which is not transferable 
by custom or local usage is a right which can be transferred at all. 


(1) (1907) I. L. B. 34 Cale 199, (3) (1900) 4 O. W. N. 679. 
(2) (1911) 16 0. W. N, 420. (4) (1910) I, L. B. 87 Oale. 687. 
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(iz) If not, whether the holding apart from the right of 
occupancy can be transferred. 

(rti) In either case, whether the validity of the transfer can 
be questioned by any person other than the landlord ofthe 
holding. 

As these questions arise in a second appeal the whole 
case is referred to the Full Bench. 

At the hearing before the Full Bench, Babu Bepin Chandra 
Maik for the Appellant: Contends (1) that the right of 
occupancy is a personal right, (2) that the holding apart from the 
right of occupancy cannot be transferred, and (3) that the validity 
of the transfer can be questioned by any person, unless estopped, 

On the first point, submits that the Bengal Tenancy Act itself 
contains indications that it has made no change in the old 
law that the right could not be transferred except under custom 
or usage. Thus, sections 178 and 183 show that an occupancy 
holding can be transferred or bequeathed by custom, thereby 
implying it cannot be transferred otherwise. 

[MooKERJzE J.—Is there any case in the Reports before the 
Bengal Tenancy Act where the question has been raised except 
as between landlord and tenant.?] 

No. 

Then the words “ successor in interest" in section 3 do not 
presuppose transferability. The section applies only where the 
holding is transferable by custom. 

As for section 26, it is argued that the words are "as other 
'immoveable property," not “as tft were immovable property." 
But that does not indicate that the right is property. The section 
refers only to a case of intestacy. The absence of a provision for 
bequest shows that the right is not capable of alienation inter 
vives. Compares the words in sections 11 and 26. Even in 
the case of a tenure which is not permanent, it has been held 
that it is non-transferable: Zramott Dassya v. Annada Prosad 
Ghosh (1). 

Then the provisions about abandonment and surrender also 
lend support to the contention that ean occupancy right isa 
personal right, A tenure-holder cannot surrender or abandon, but 
an occupancy raiyat can. Vide sections 86 and 87. Unless the right 
is personal, there can be no surrender or abandonment. [fit 
were a right in property, why should the tenant lose it merely 
because of his residence in another village ? 


5 (1) (1908) 7 0, L. J, 568, 
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[Mooxerjex J.—Isn't it the distinction that the one is a 
rent-collector, and the other a cultivator of the land ?] 

[JsNxmws C. J.—Do you mean to say a mortgage of an occu- 
pancy holding is impossible ?] 

Not impossible. . 

[JEN&INS C. J.—But can you mortgage that which is personal? 
Refers to sub-section 6 of section 86.] 

[Mooxerjes J.—Suppose the Legislature said that if a 
tenure-holder did not collect rent fer one year, his right would 
cease? Would it be wrong ?] 

In that case it w ould be a personal right. 

[MooxxRJjzr J.—Do you say, then, sections 86 and 87 are 
limited to cases where the holdiug is not transferable ? b 

In the case of a transferable holding, there is no abandon- 
ment, but the transferee becomes a raiyat gua the holding. There 
the right would not be a personal right. 

[Moossen J.— Section 87 applies to all raiyats, including 
a raiyat holding at fixed rates, Such a raiyat can abandon. 
Section 18. Would you say that is a personal right ?] 

Admits that he cannot say that no right of property cau be 
abandoned. 


[Jenkins C. J.—Section 87 is not a deduction from legal 
principles, but'a statutory provision. "There is a similar statutory 
provision in England for cases where premises are deserted. 
Abandonment does not extinguish the raiyat’s right. Section 87 
is inserted for preserving cultivation and occupation. ] ~ 

Submits that sections 86 and 87 taken in the general scheme 
of the Act point to a personal right. 

All the cases except Gasarat Mandal v. Sadullah (1), were 
between transferees. [fin the present case his client cannot ques- 
tion the transfer, the result would be that the part transferee 
would be entitled to hold the land free. 

Sections 178, (3), clause (2), and 183, illustration, would have 
been unnecessary, if au occupancy holding were transferable 
apart from custom. 

[Jenxins C. J.— The €llustration to section 183 is against you. 
It indicates it is transferable with the consent of the landlord,] 

In Zara Pershad Roy v. Soorjo Kant Acharjee Chowdhry (2), 
it was. held that the tenant could not transfer even with the 
consent of the landlord, but the transferee. would acquire a 
new tenanzy. l 


(1) (1898) 2 0. W. N, celxxix © -> (3)-€1871) 15 W. B. 162, j 
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Section 6, clause (7), of the Transfer of Property Act would 
also have been unnecessary, if occupancy rights were transferable 
apart from custom. 

On the second point, submits that the holding and the right 
of occupancy cannot be severed. The only cases in wych the 
two were separated is Fawadal Hug v. Ram Das Saha (1) 
aud the later Full Bench case Ram Mohan Pal v. Sheikh 
Kachu (2). It has been subsequently held that section 22 applies 
only wnere the holding is transferable: Girish Chandra Chau- 
dhurt v. Kedar Chandra Roy (3), followed in Lakki Kant Das 
Mahapaira v. Balabhadra Prosad Das (4). 

On the third point, submits that 4garjau 8tb1's case (5) has 
beth correctly decided. There is a long stream of authority that 
an occupancy raiyat could raise the objection under section 244, 
Civil Procedure Code, 1882. BAzram Ali Sheikh Shikdar v. Gopt 
Kanth Saha (6), Durga Charan Mandal v. Kali Prasanna 
Sarkar (7), and Majed Hossein v. Raghubur Chowdhry (8). 

[JENKINS C. J.—Is not the rato of these cases this that a 
right of occupancy is not saleable property over which the judg- 
ment-debtor has a disposing power ?] 

Yes. 

| MoOKERJEE J.—The question was not discussed as one of 
principle in any of these cases]. | 

Babu Fadu Nath Kanjilal for the Respondent: Contends 
that defendants 1 and 2 cannot question the plaintiff's right. 
Plaintiff's vendor bad aright to possession, and that right was 
transferred to him. 

(Jenkins C, J.—If BAiram Al's case (6) was rightly decided, 
Kristo Das (the raiyat) could object on the ground that he had 
no saleable interest, Then why would not his co-sharers 
(defendants 1 and 2) be entitled to do the same? If no title passed 
against Kristo Das, how could title pass as against his co-sharers ?] 

The tenancy is a tenancy in common, not a joint tenancy. 
So far as Kristo Das’s interest is concerned, he can treat defendants 
I and 2 as trespassers. Kristo Das may come in under section 244 
and say that his-interest is not saleable, but not so any other 
person. The Bengal Tenancy Act is a special Act applicable 
only to parties in the relation of landlord and tenants: Forbes 
v. Moharaj Bahadur (9). So if other parties acquire any rights, 


(1) (1896) T, T. R, 24 Cale. 148. (6) 1897) I, D. R. 94 Oale. 855. 

(2) (1905) T. L. H. 32 Cale, 38 (7) (1899) I, L. E. 28 Cale. 727. 

(8) (18991 I, L. B. 27 Calc. 473. (8) 11899) I. L. R. 27 Calc, 187, 

(4) 1913) 19 C. D. J. 400 (8) (1914) 18 C, W. N, 747 (P.. C) 

(b) (1910) I. L. R, 31 Gale. 687. : 
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OIV IL. that must be determined by the general law. Refers to 
1914, Mackenzi’s Roman Law, p. 171. Kristo Das here had raised no 
Ambika objections under section 244, Civil Procedure Code, 1882. 


o, Plaintiff stood in his shoes. Defendants 1 and 2 could not make 
3 presen a defenge against him which they could not make against Kristo 
Das. As against them, plaintiff had aright ss rem. It would make no 
difference whether Kristo Das was once in possession and was 
seeking to recover possession, or he was in possession and wanted 
to be maintained in possession, or he wanted a declaration of his 
right to possession, Refers to Moyle's Roman Law, Vol. II, 
a p. 334. The right to possession is referable to the law of owner- 
ship or constitutes a sort of ownership which is transferable. 
Refers to Articles 136 and 137 of the Limitation Act. It is a mere 
accident whether the rightful owner is or is not in possession. 


Then, as to the question referred, submits that there are 
three positions. One is the extreme contention on the other 
side that the Bengal Tenancy Act has expressly made it a law 
that an occupancy right is not transferable except by custom. 
Another is the extreme contention on his side that the Act has 
made the right transferable. The third is the intermediate 
contention that it is transferable, not by local custom alone, but 
also under other circumstances, 


Section 6, cl. (7), of the Transfer of Property Act does not 
support the first contention. The proviso to the section shows 
the right is not transferable. Ifthe right were a personal right, 
clause (a) would have sufficed. Nor is the contention supported 
by section 19 of the Bengal Tenancy Act. It saysthat a right of 
occupancy may be acquired not only by custom, but also 
“ otherwise.” 


[JENKINS C, J.—That section does not say anything about 
rights of occupancy under the Act]. 


. The present Act is in advance of the old Act. 


Section 6 of the Transfer of Property Act may also be au 
answer to the opposite extreme contention on his side, but his 
rejoinder is that the Transfer of Property Act is of wider applica- 
tion than the Bengal Tenancy Act. The section would apply 
when the Bengal Tenancy Act did not prevail or where an 
untransferable occupancy right was created by contract. The 
provisions of the Bengal Tenancy Act clearly point to the right 
being a right of property. 

(Fide arguments in the last two cases). 
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As for the intermediate contention, refers to SuAodra v. 
Maxwell (1), Even under the old law, it was held that the right 
could be transferred with the landlord's consent. Refers to 
Woodfall’s Landlord and Tenant, p. 233. 

Babu Bepin Chandra Mailik in reply. C. A. V. 

The judgment of the Full Bench was delivered by 

Jenkins C. J,— These several references have been heard 
consecutively, and as they involve many of the debatable points 
that relate to the transferability of occupancy holdings, apart 
from local usage, it will be convenient to state our conclusion in 
general terms. This conclusion rests largely on a recognition 
of the paramount importance of upholding decisions, on which 
dealings with property have been extensively based. These 
decigions probably mark a departure from earlier judicial 
pronouncements * and the opinions of those who have studied 
this question in the past. The life of the law, however, it nas 
been said,t is not logic but experience, and the modern departure 
is probably due to a change in economic conditions, which has 
brought into prominence problems that did not previously call for 
solution. 

The weight of modern authority establishes the following 
propositions regarding the transfer for value of occupancy 
holdings apart from custom or local usage : 

I. The transfer of the whole or a part is operative as against 
the raiyat, 

a. where it is made voluntarily, 

b where it is made involuntarily and the raiyat with 
knowledge fails or omits to have the sale set aside, 

A sale is made involuntarily where it is in execution of 
a money decree, but not of a decree founded on a mortgage or 
charge voluntarily made. 

2. The transfer is operative as against the landlord in 
all cases in which it is operative against the raiyat, provided the 


. landlord has given his previous or subsequent consent. Where 


the transfer is a sale of the whole holding, the landlord, in 
the absence of his consent, is ordinarily entitled to enter on 
the holding ; but where the transfer is of a part only of the 
holding, or not by way of sale, the landlord though he has not 
consented, is not ordinarily entitled to recover possession of the 


(1) (1873) 20 W. B. 139. 


* Such as those in JVarendro v. Ishan (1874) 22 W., B. 22 F, B, Dwarka Nath 
v, Hurrish Ohundar (1897) I. L. R, 4 Oale, 928 and Chandrabati v. Harrington 
(1831) I, L. B. 18 Calc. 849 (858) P. O.— Rep, 


T Holmes, Common Law, p. 1. 
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holding, unless there has been (4) an abandonment within the 
meaning of section 87 of the Bengal Tenancy Act, or (4) a 
relinquishment of the holding, or (c) a repudiation of the 
tenancy. ra 

Whether there has been a relinquishment or repudiation or 
not degends on the substantial effect of what has been done 
in each case. 

3. The transfer of the whole or a part is operative as against 
all other persons where it is operative against the raiyat. 

Applying, then, these propositions to the questions pro. 
pounded, we answer them as follows : 

i. The question in Appeal from Order No. 455 of 1907 
is answered in the affirmative, We accordingly hold that the 
appellant is a person whose immovable property has been «old 
and is a representative of the judgment-debtor under section 244 
of the Civil Procedure Code of 1882. This appeal must therefore 
be allowed and an order made as prayed. Each party, however, 
will bear his own costs throughout. 

it. The question in Appeal from Appellate Decree No. 2388 
of 1908 is answered in the affirmative. The decree of the lower 
appellate Court is set aside and a decree will be passed in favour 
of the plaintiff for possession, but each party will bear his own 
costs throughont. 

íi. The questionsin Appeal from Appellate Decree No. 2379 
of 1908 are answered as follows: (t) in the affirmative ; (2) 
in the negative ; (3) in accordance with the propositious above 
set out. The result will be that this appeal will be dismissed. 
There will be no order as to costs of the Letters Patent Appeal 
on this reference. 

We would only add that the uncertainty as to the transfera- 
bility of holdings has been one of the most fruitful sources of 
litigation, and it is urgently necessary that it should be set at 
rest by the Legislature. 

C. C. B 
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Before Str Asutosh Mookenjee, nigh Knight, F udge, and Mr. Y'ustice 
- Beachcroft. 


MONIJAN BIBI AND ANOTHER : 
ji . Ý; di 4 
DISTRICT JUDGE OF BIRBHUM.* 2 


Guardian and ward — Application for sanction to marry a Mahomadan ward | 
Guardian for marriage—Guardian of person—Mahomedan law— . 
Who oan act as guardian for marriage— Guardian, if bound to provide 
| for suitable marriage— Mahomadan law as to guardianship in marriage, 
tf abrogatad-— Prooedure to be followed in case of marriage—Oourt’s power , 
to restrain unsuitable marriage—Guardians and Wards Act (VIII of 
1890), Seca. 24, 25, 28, 47 ((1)— Appeal. 
The guardian for marriage of a Mabomedan infant (a Ward of Court), who _ 
may have negotiated for the marriage, must apply to the District Judge for big 
sanction, Notice of the application should be given to the infant, to the’ 
guardian of the person if he happens to be different from the guardian for 
marriage, and also to ‘such relations of the minor as the Judge may.deem'. 
necessary, He will then consider the objections and suggestions, if any, and , 
then determine whether the proposal of the guardian for marriage is for the 
true welfare of the minor or whether the marriage is unsuitable by reason of, 
incongruity of ages, inequality of rank and fortune or any like reason. If, 


on the materials before the District J udge, he is satisfied that the marriage 
is not unsuitable, he will sanction it, e 


`- 


Under the Mahomedan law, the guardian of the person of an infant is not ' 1 


necessarily the guardian for the marriage of the girl. Under that law, none 1 
but a Moslenr can act a8 a guardian for marriage of a Mahomedan minor. | 

' The Mahomedan law does not require that the guardian should provide’ 
suitable marriage for his ward, though it gives him the power to contract a 
marriage for the infant, 

The Mahomedan Jaw on the subject of —— in marriage has not 
been abrogated by implication in seotion 24 of the guardians and Wards Act, 

À Ward of Court cannot marry without the consent of the Court. If à 
proposed marriage is unsuitable, the Court can, as ‘representing the sovereign- 
authority in whom the guardianship of all infants is, in theory, vested, restrain’ 
the marriage, even though the guardian or the father has given his consent, 

Gordon v. Irwin (1) and Wellesley v. Beaufort (2)-referred to. 

Au order of the District Judge selecting a- snitabla husband for a 
Mahomedan girl on the basis of a report of a Hindu Nasir, is not appealable, 
as the order does not come under section 47 ol. (1) of the Guardians and 
Wards Aot, read: with section 43 sub-section (1) and sections 94, 25 and 96, 


and can be set aside only by the High Court in the exercise of its revisional 
jurisdiction. 


* Appeal from Original Order No, 74 of 1913 with Civil Rule No. 281 of 
1918, against an order of B. O. Mitra, Esq., District Judge of Pirbhum, dated me 
6th December, 1912, 


(1) (1877) 4 Brown Py C. 885... (2) (1827) 2 Rüree] 199." - 


r 
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viel Appeal and application for revision by the Petitioners. 
1914, Application by mother (who -was a guardian of the person of 
Monijan Bibi the minor appointed by the Court) and half-brother of the father 


Seta rr of the infant, for directions as to a suitable marriage of 
Bifbhum;: the girl. 

UM NObjection was takei Es a cousin ofthe father of the infant, , 
who intimated to the Court that the selection of a bridegroom 
as made by the applicants was entirely unsuitable. The District 
Judge directed his Nazir, a Hindu gentleman to go to the village 
and, after consultation with persons interested in the welfare 
of.the minor, to submit a list of likely bridegrooms, stating their 
qualifications and position in society and making his recommenda- 
tion with reason. The District J udge on receipt of the report, 
called upon the mother to nominate three of the your men 
mentioned in the report of the Nazir, The mother failing to 
comply with the order, he proceeded to select a suitable husband 
for the girl on the basis of the report submitted by the Nazir. 
Against this order an appeal as well as an application for revision 
were preferred to the High Court. 


Dnm ' Babu Nares Chandra Sinha for the Appellants and 
Maroh, 18,19. Petitioners. C. A. V. 
D . The judgment of the Court was delivered by 
1914, Mookerjee J.— We are invited to set aside, in the exercise 
May, 1 5. of our appellate or of our revisional jurisdiction, an order which 
x purports to have been made by the District Judge under the 


Guardians and Wards Act for the marriage of a Mahomedan girl, 
in respect of whose person and property guardians had been 
previously appointed by him, ^ On the xath February 1910, the 
District Judge appointed tbe mother of the infant as guardian of 
her person and the Nazir of the Court as the guardian of her 
properties. The order, however, was not communicated to the 
Nazir,.and he does not appear to have had any hand in the 
management of the estate, till quite recently, when the fact was 
discovered that the Nazir had never been apprised of his appoint- 
. ment. -The proceeding now before us was initiated on the 22nd 
May 1912, when an application was made to the Court, by the 
mother and by another person who claimed to be the half-brother 
of the father of the infant, for directions as to a suitable marrige 
of the girl. Objection was taken by a cousin of the father of the 
infant, who intimated to the Court that the selection ofa bride- 
groom as made by the applicants was entirely unsuitable. The 
Distirct Judge thereupon directed the attendance of all near 
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relations of the girl, and also ordered the girlto be produced in oe 
Court if the mother had no objection. On a later date, the girl 1914. 
was brought before the Court ; the District Judge then directed his Monijan Bibi 
Nazir, Babu Saradindu Chakrabarti, a Hindu gentleman, to go to "TE a 

: . ; . à District Jydge of 
the village, and, after consultation with persons interested in the Birbhum. ` 
welfare of the minor, to submit a list of likely bridegrooms, st€ting 
their qualifications and position in society and making his recom- 
mendation with reasons. Objection was taken by the mother 4. 
and the alleged uncle to the adoption of this course on the ground 
that it involved a supersession ofthe person entitled, under the 
Mahomedan law, to act as the guardian for marriage. No heed 
was paid to this, and on the 16th August, the Nazir submitted his 
report. On the 27th September, the girl was produced again 
before the Court and she expressed her preference for a young 
man named Ishak. On the 4th October, the District Judge 
further considered the matter, and although he came to the 
conclusion that the Court could not undertake to perform the func- 
tions of a match-maker, he called upon the mother to nominate 
three of the youngmen mentioned in the report of the Nazir. 
On the 6th December, the District Judge recorded in the order 
sheet that the mother had failed to comply with the order of 
the 4th October, and he accordingly proceeded to select a suitable 
husband for the girl on the basis of the report submitted by the 
Nazir. This order is assailed before us as made without j urisdiction, 
In our opinion, the proceedings before the District Judge have 
been throughout irregular. 


Mookerjes, J. 


The Guardians and Wards Act does not make specific 
mention of the disposal in marriage of an infant in respect of 
whose person a guardian has been appointed by the Court, 
although section 41 sub-section (1) clause (a) provides that the 
powers of a guardian of the person cease in the case of a female 
ward by her marriage to a husband who is not unfitto be 
guardian of the person, or if the guardian was appointed or . 
declared by the Court, by her marriage to a husband who is not 
in the opinion of the Court so unfit. The term ‘guardian’ i$ ° 
defined in section 4 clause (2) to mean a person having the care 
of the person of a minor or of his property or of both’ his person 
and property. Section 24 then prescribes the duties of`a 
guardian of the person in these terms :. * A guardian of the person 
of a ward is charged with the custudy of the ward and must look 
to his support, health and education and such other matters as 

« the law to which the ward is subject requires." It is remarkable 


* A 
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“Orvik, ‘that while the Legislature makes specific mention of support, 
1914, health and education, no reference is made to the marriage of the 
uf aljon Bib minor. If we assume that the individual who has by law the 
right and duty of disposing of a boy or girl in marriage may be 
Dist:ifot I udge ot ; s ] 
° Birbhum, said to have for that limited purpose the care of his or her person, 


‘the question remains whether ‘disposal in marriage” can be 

treated as included in the general words, such other matters as 

the law to which the word is subject reguzres," which find a place 

in the concluding portion of section 24. The answer must 

plainly beinthe negative in the case before us; we need not 

è express any opinion as to what the answer may be in cases where 

the parties are not Mahomedans. In the first place, uudér the 

‘Mahomedan law, which applies to the parties before thesCourt, 

the guardian of the person of an infant is not necessarily the 

guardian for the marriage of the girl. Ia the second place, the 

Mahomedan law does not require that the guardian should 

provide suitable marriage for his ward, though it gives him the 

power to contract a marriage for the infant. The Mahomedan 

law does not impose upon guardians any religious obligation 

to provide suitable marriages for their wards; indeed, their 

power is so restricted that, where a minor has been given 

in marriage by a guardian other than the father or paternal 

"grand-father, the minor has what is called the option 

-of puberty or option of repudiation, on attainment of age. 

"We have therefore two fundamental positions under the Maho- 

medan law, namely, firs‘, the right of giving a male or female 

minor in marriage falls upon a line ‘of guardians different from 

that to which the management of his property is entrusted and 

also from that to which the custody of his person is confided’: 

and, secondly, that although the intervention of a guardian is an 

essential condition to the validity of the marriage of a minor, it 

is not-obligatory upon the guardian of the person, nor even upon the 

á the guardian for marriage, to provide a suitable marriage for the 

ward: Macuaghten, chap. VII Articles 14, 16 ; Baillee, Book 1 

. chap. IV, page.45 ; Hamilton’s Hedayah, Vol, I, Bk. I chap. IT. 

pages 36, 37 and 39 ; Amir Ali. ‘Vol. II pages 280, 282 (third 

edition) ; Shama Charan Sarcar, Vol. I. p. 329 ; Abdur Rahman, 

Articles 34-37, 41 and 42, Abdur Rahim, page 331). It cannot 

reasonably be held that the, Mahomedan law on the subject of 

of _guardianship . in marriage has been abrogated by implication 

by section 24 of the guardians and Wards Act. One would have 
expected to find a specific statutory provision to this effect if the e 


"Mookerjee, EA 


, 


* 


Vou XX.) tear bU, 


Legislature really intended to interfere with the rule of Mahó- 
medan law which assigns the function of guardianship ih 
marriage of an infant, under the name of 7aóar, to relatives 
who are not necessarily those entitled to the general care and 
direct custody (Zzzanar) of the person of the infant. The mwiew 
we take is supported by the opinion of Sir Rowland ; ilson 
(Auglo-Mahomedan Law, Articles g0 and 117). l 

The question next arises, what is the true function of the 
District Judge in the matter of the disposal in marriage of a 
Mahomedan minor, in respect of whose person a guardian has 
been appointed by him, We are not prepared to accept the 
extreme view that the marriage of an infant, who is a ward of 
Courts may be allowed to take place without the sanction or 
even the knowledge of the District Judge, although such view 


appears to have been indicated in Bat Diwali v. Moti Karson (1). 


It would, we think, be contrary to first principles to hold that 
although a minor is a ward of Court, an obviously unsuitable 
marriage may be arranged for her, while the Court is powerless 
to prevent what would manifestly be an irrevocable act permanently 
injurious to her best interests for life. If this view were not 
maintained, grave complications might also arise, because undér 
section 41 sub-section (1) clause (7) the powers of the guardian 
ofthe person cease, when such guardian has been appointed 
or declared by the Court, only when the marriage has takén 
place with a husband who is not, in the opinion of the Court, 
unfit to be guardian of the person of the girl. This clearly 
indicates the desirability, if not the absolute necessity, of the 
sanction of the Court, before the marriage is arranged and 
solemnised. We hold accordingly that a ward of Court cannot 
"marry without the consent of the Court. "This, indeed, has been 
recognised as an elementary principle in the law of England: 
Lyre v. Shaftsbury (2), Fefrys v. Vanteswarstwarth (3), Tombs 
v. Ellers (4) ; and it has been repeatedly held that if a proposed 
marriage is unsuitable, the Court can, as representing the 
sovereign in whom the guardianship of all infants is, in theory, 
‘vested, restrain the marriage, even hough the guardian or the 
father has given his consent: Gordon v. Irwin (5), Wellesley yẹ. 
Beaufort (6), afürmed by the House of Lords, Wellesley V. 
Wellesley (7). This view was accepted as applicable to the 


case of a Hindu minor for whom a personal guardian has bee 


t1) (1896) I L. R. 22 Bom, 509, (4) (1747) 1 Dick, 88. : 
(2) (1728) 2 P, Wma. 108 (112), (81 (1781) 4 Brown. P, C. 355, 
(8) (1740) Barn. 141 (144). (6) (1827) 2 Russel 1 (29), 

(7) (1828) 2 Bligh N, 8. 124; 1 Dow, & Q1, 153, 
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appointed by the Court, in Subhad»a Koer v. Dhajadhari 
Goswami (1), where it was ruled that marriage or connivance 
at marriage with ward of Court, without consent of the Court, 
is a contempt of Court liable to be severely punished. 

Ns proper procedure to be followed in cases of this 


. description may now be briefly described. The guardian for' 


marriage of the infant, who may have negotiated for the marriage, 
must apply to the District Judge for his sanction. Notice of the 
application should be given to the infant, to the guardian of 


.person if he happens to be different from the guardian for 
. marriage, and also to such relations of the minor as the Judge 


may deem necessary. He will then consider the objections 


-and suggestions, if any, and then determine whether thé pgopo al 


of the guardian for marriage, is for the true welfare of the minor 


_or whether the marriage is unsuitable by reason of incongruity 


of ages, inequality of rank and fortune or any like reason. Tf, 
on the materials before the District Judge, he is satisfied that 
the marriage is not unsuitable, he will sanction it. 

` The order of the District Judge in the case before us, tested 
in the light of the principles just explained, is clearly unsustain- 


.able, No doubt, at one stage of the proceedings, he rightly took 
, the view that it is not the function of the District Judge to act 


as a match-maker, but at a later stage he adopted measures quite 


contrary to the principle he had laid down. There was also a 
„dispute before him as to who was entitled under the Mahomedan 
-law to. act as guardian for the marriage of the minor. This he 


, did not decide as he should have done, but superseded both the 
claimants, appointed his Nazir to hold an enquiry in the village 
and to make a preliminary selection of possible bridegrooms, and 


. finally called upon the mother to select three from amongst the 
.persons named by the Nazir. When the mother, who was appa- 


rently treated as the guardian for marriage, could not make the 
selection, apparently for the reason that she did not consider 
any of the youngmen named by the Nazir quite suitable, the 


District Judge proceeded to make his own choice. This was 
. clearly an irregular proceduge. | It is difficult to see why the 


choice should be restricted to youngmen of the particular 
_ village, and why the guardian for marriáge should be limited to 
the preliminary list of possible candidates prepared by the Nazir. 


, The choice has to be made in the first instance by the guardian 


for marriage, whoever he may be, and the true function of, the 
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District Judge is to test, whether the selection made by the ' 


guardian for marriage is or is not guitable. The District Judge 
does not appear to have realised what responsibility would be 


involved, if he had, with or without the assistance of his Nazir, - 


to select the most suitable bridegroom or bride, as the case might 


be, for every infant in the district in respect of whose persgf a: 


guardian might have been appointed by him. Nor did the 
District Judge realise that while under the Mahomedan law 
none but a Moslem can act as the guardian for marriage of a 
Mahomedan minor, the procedure he has followed has led to the 
supersession of such guardian by a Hindu gentleman, who, prima 


facie, would not have an intimate knowledge of what would be. 


deemed suitable in Mahomedan society. 


i The only other question which requires. examination is, 
whether the order of the District Judge is open to appeal. We 
are of opinion that section 47 clause (z) of the Guardians and Wards 
Act, read with section 43 sub-section (1) and sections 24, 25 and 


26, does not cover the case, consequently, the order is not open. 


to appeal and can be set aside, only in the exercise of our 
revisional jurisdiction. f ' 

The result is that the appeal is dismissed ; but the Rule is 
made absolute and the order of the District Judge discharged. 
The records will be returned to him, to enable him to take such 
further steps, if any, as the parties interested may desire him to 
adopt in accordance with the principles explained above. 


A. T. M. Appeal dismissed: Rule made absolute. 


Before Sir Asutosh Mookerjee, Knight, Fudge, aun M». Fustice 
Beackhcroft. 


JIBANANDA CHAKRABARTI AND OTHERS 
v. 


KALIDAS MALLIK AND ANOTHER.* 
Presoriptiun — Right to take water from tank—Right to reach water by definite 


mode of access —Serviant owner, if can substitute some other means of access — - 


Right of prescription, emtent of, how Mea INTERNOG: 


When the owner of a dominant bidsuienk has acquired a prescriptive right 
to take water from a tank on the servient tenement, and has for this purpose 
used a particular means of access for the statutory period, he has acquired & 

* Appeal from Appellate Decree No. 3840 of 1912, against the decree of 
Ésbu Asutosh Banerjee, Subordinate Judge of Burdwan, dated 9nd September, 


1942, affirming that of Baba Narayan Chandra Ghose, Munsiff of Burdwan; 
dated the 8th April, 1911, 
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right to reach the water by means of such definite mode of access, Theservient : 


owner cannot, at his own diseretion, ‘substitute for his use some other means 
of access: | 


` The extent of a right acquired by prescription is measured by the extent ` 
of the use and enjoyment thereof during the prescriptive period, i 
No use of property which would be legal it due to a proper motive, can 
begong illegal, because it is prompted by a motive which is improper or even. 
malicious, 

Mayor of Bradford v. Priokles (1) referred to. 
Appeal by the Defendants. - 
Suit for declaration of prescriptive right of the plaintiffs 

to take water from a tank, for removal of the obstruction erected 
by! the defendants to the' exercise of such right, and for an 
injunction ‘to restrain interference in future. 

The defendants were’ the owners of a tank which stood on 
theirland. The plaintiffs were neighbours” and had their resi- 
dence at some distance towards the east of the tank." Théy and 
the members of their family had, for more than 20 years, peace- 
ably arid openly, as of right, and without interruption, used the 
water of the tank, claiming title thereto as an easement. They 
used to obtain access tothe water by a path across the east 
bank and down a flight of steps on the eastern slope of the bank. 
In 1908, the defendants re-excavated the tank, repaired the 
slopes on all sides and built a flight of masonry steps on the 
northern slope. From that time, the defendants were preventing 
the plaintiffs from access to the water in the accustomed manner 
by what had been described as the eastern gat. The plaintiffs 
insisted on.their rightto reach the water by what formed the 
eastern ghat, and which had been obliterated by the defendants. 
The Courts below decreed the suit. 

The appeal came on for hearing on May, 15, 1913. 

Babus Bepin Behary Ghose and Ramoni Mohon Chatterjee 
for the Appellants, .. 


Babu Gour Chandra Pal for’ the Respondents. C. A. V. 

The judgnients of the Court were as follows : 

Mookerjee J.—This is an appeal by the defendants in a suit 
for declaration of the prescriptive right of the plaintiffs to take 
water from a tank, for removal of the obstruction erected by the 
defendants to the exercise of such right, and for an injunction 
to restrain interference in future. The facts are not in controversy 
at this stage and may be briefly narrated. The defendants are 
the owners of a tank which stands on their land. The plaintiffs 
are neighbours and have their residence at some distance towards 

(1) (1895) A. O, 587, : 
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the east of the tank. -They and the members of their family have, 
for more than 20 years, peaceably and openly, as of right, and 
without interruption, used the water of the tank, claiming title 
thereto as an easement. They used to obtain access to the water 
by d path across the east bank and down a flight of steps on the 
eastern slope of the bank. In 1908, the defendants re-excavdted 
the tank, repaired the slopes on all sides and built a flight of 
masonry steps on the northern slope. Since then, the defen- 
dants have prevented the plaintiffs from access to the water in 
the accustomed manner by what has been described as the eastern 
ghat. The defendants, however, do not deny that the plaintiffs 
have acquired a right of easement in the water of the tank, and 
they are agreeable to the use of the water by them by means of 
the new flight of steps built onthe northern slope. But the 
plaintiffs are not satisfied with this and insist on their right 
to reach the water by what formed the eastern ghat and has now 
been obliterated by the defendants. The question, consequently, 
arises, whether when the owner of a dominant tenement has 
acquired a prescriptive right to take water from a tank on the 
servient tenement, and has for this purpose used a particular 
means of access for the statutory period, he has acquired a right 
to reach the water by means of such definite mode of access, or, 
may the servient owner, at his own discretion, substitute for his 
use some other means of access. No authority directly in point 
has been placed before us by either the appellants or the respon- 
dents in support of their respective contentions. But we are of 
opinion that on principle the question must be answered in 
favour of the dominant owner. 


It is plain, as was pointed out by Lord Campbell, C. J. in 
Race v. Ward (1), that water, asit issues on excavation of a well 
or a tank, is not to be considered as produce of the soil and that a 
right to enter on land and to take such water, may be acquired 
as an easement. Manning v. Wasdale (2), Constable v. Nichol- 
son (3), Macnaghten v. Baird (4) and Gardner v. Hodgson (5). 
This right, itis obvious, may be analysed into two constituent 
elements, namely, a right to go on the land of the servient owner 
and a right to take the water which stands on his land and so 
long as it stands there is his property. The two constituent 
rights are acquired simultaneously, but each must nevertheless be 


(1) (1835) 4 E. & B. 702; 99 R. R, 702. — (8) (1868) 14 C, B. N. 8, 280, 


(2) (1886)5 A, & E. 764; 44 R. B, 576, (4) (1903) 2 L R. 781, 
(E) (1901) 2 Ch, 148, 
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ie y "n * $ LI Li ^ a -` : , 
omin acquired in conformity with the statute. Now, in so far as a right 
1914," of way is concerned, it is clear that to establish a private right of. 
Jibanandg: Way by prescription, it is necessary that in going across the land: 
" n : to any particular point or for any particular purpose, a particular 
«idag." 


Deos route must be used. As Morton J. puts it; on behalf of the Full 
meek J^ Benè in Zyot v. Kennedy (1), “to establish a way by prescription, * 

the use must be not only open, adverse, uninterrupted, peaceable, 

continuous and under a claim of right, but must be confined 

substantially to the same route and to substantially the same 

purpose for which the way was designed originally, unless the way 

x is one for all purposes.” This is plain, for a way imports of necessity 

a right of passing along a particular route between certain 

termini: Fones v. Percival (2), Holmes v. Seely (3) and Rogers v. 

Duncan (4) On this principle, it has been ruled that the owner 

of a private right of way is entitled to enter the way at one and 

the same place only, and not at any other; for instance, if a way 

to a field runs by the side of the field, the dominant owner is not 

entitled to alter the position of the gate through which he has 

. been accustomed to pass from the field to the way and to make a 

new entrance at a fresh place. Woodyer v. Haddon (5), Beriage v. 

Ward (6) and Marshallyv. Ulleswater S. N. Coy, (7). The rule is 

based on obvious good sense, for though the servient owner may 

not object to a person entering his land at a particular spot—for 

that may not cause him any inconvenience—it may be very much 

against his inclination, and it may be detrimental to his property, 

that the dominant owner should enter it at any other place. 

But the position is clearly mutual, and if the right of way has 

been acquired from one point to another in a particular direction, 

the servient owner cannot, at his choice, substitute another way 

between the same points but by a different route, which might 

be less convenient to the dominant owner. It is for the protection 

as well of the dominant as of the servient owner that the right 

R acquired should be limited to the part of the area of the servient 

tenement over which it has been actually exercised : Ci:ford v. 

^ Hoare (8), Wood v. Stoarbridge Ry Coy. (9) and Strick & Coy. v. 

City Officers Coy. (10). To put the matter briefly, the extent of a 

(1) (1898) 170 Maes, 54, (3) (1828) 19 Wendell 607. 


(2) (1827) 5 Pick, 485. (4) (1890) 18 Can, Sup. Ot. 710, 
(5) (1818) 6 Taunton 126 (133), 

(6) (1860) 2 Fos, & Fin. 208; affirmed (1861) 10 O. B. N, 8, 400, 

(7) (1871) L, R. 7 Q. B, 166. (9) (1861) 16 O, B, N. B. 223, 
(8) (1874, L- B. 9 O, P, 862, (10) (1906) 23 T. L, B, 667. 
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right acquired by prescription is measured by the extent of the Civi. 
use and enjoyment thereof during the prescriptive period: or, as 1914. 
Lord Watson stated it in Maclntyre Brothers v. MacGavin and Jdibanands 
others (1) a prescriptive right to take water in a particular way ML 
" à , Kalidag, 
and at a particular place infers no right to take the supply of we” 


. water in any other way and of any other place: Slackdurgle v. Mooherjes, J t 
Sommers (2), and Hussain Rowther v. Abubakar (3). We are m 
not here-concerned with the question of the alteration of the 
mode of enjoyment of a right of easement by mutual consent of 
parties, nor are we called upon to examine the question of the 
right of the dominant owner to deviate from the way acquired 
by prescription, when such way has been obstructed by. the 
servient owner himself: SeZy v. JVettlefield (1) and Hawkins v. 
Carbines (2). The general rule is that when a right of way by 
a particular track has been acquired by a dominant owner, tha 
servient owner cannot force upon him, in lieu thereof, a different 
track, any more than the dominant owner himself can, at his 
discretion, take recourse to a different path. Tested in the 
light of this principle, the claim of the plaintiffs is. unanswerable. 
They have proved, to the satisfaction of the Courts below, that, 
for much longer than the statutory period, they bave had free 
access to the water of the tank of the defendants by a track across 
the eastern bank and by a flight of steps down the eastern slope. 
The prescriptive right they have acquired has become indefea- 
sible, and the defendants were not entitled to improve the tank 
so as to interrupt and make impossible the exercise of the right of 
the defendants in the particular mode they had adopted for many 
years. The position might have been different if the plaintiffs 
had merely proved that they had appropriated the water of the 
tank for the statutory period and had failed to show that they 
had used a definite means of access to reach the water ; in such a 
contingency, while the plaintiffs would have acquired a prescrip- 
tive right to use the water, they could not have claimed access 
to the tank by a particular path ; they would have had no ground se 
for complaint so long as the defendants allowed them reasonable 
facilities of approach to the tank. Inthe case before us, how- 
ever, the plaintiffs, as we have seeh, stand in a position of much 
greater advantage; they have acquired a right to reach the 
water by a definite path and also a right to use the water. We 


. (1) (1898) A. C, 268,277). (8) (1909) 20 M, L, J. 099. 
(2) (1879) L, B, 5 1c. 1. (4) (1873) L. B, 9 Oh, App, 111 (114). 
(5) (1857) 37 L. J, Ex, 44, 
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may add that the conduct of the plaintiffs is really not quite so 
unreasonable as has been characterised by the defendants. The 
access to the water of the tank by way ofthe flight of new 
masonry steps on the northern slope involves the use of a longer 
and more circuitous way and what is more important, a loss of 
privacy, to which so much importance is attached by females in 
this country. Butit is immaterial what motive animates the 
plaintiffs, for, as Lord Halsbury L.C. said in Mayor of Brad- 
Jord v. Pickles (1), no use of property which would be legal if 
due to a proper motive, can become illegal, because it is 
prompted by a motive which is improper or even malicious. 
W'e are of opinion that as the plaintiffs have acquired a right, 
not merely to the use of the water of the tank of the defendants 
but also to have access to the water in a particular mode, the 
Court of first instance rightly decreed the suit; and as that 
decree has been confirmed by the Subordinate Judge, this appeal 
must be dismissed with costs. 


Beachcroft J.—1 agree. 


-A T, M. Appeal dismissed. 


` CL) (1895) A; 0..587, 
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Before Mr. Fusitce Fletcher and Mr. Fustice Richardson. 
NEMO DEO 


V. 
PARBATI KUMARI AND OTHERS (1). 
AND 
JAHALI DEO 
v. i 
PARBATI KUMARI AND OTHERS (2). 


Suit, maintainability of —Sonthal Parganas Settlement Regulation ( 411 of 1872), 
Secs, 25, 254A—' Zemindars or other proprietors —Shikmi ghatwali khorposh, 
share of, owner of, if a proprictor—Rent payable to ghatwal—wNo land 
"6U0AW8 payable— Plaintiff's remedy, 


No suit lies in the civil Court regarding any matter decided by a settlement 
officer except in cases specially provided for in section 25A of the Sonthal 
Pargangs Settlement Regulation. In order that a case may fall within the 
provisions of that section, it must be shown by the plaintiff that he is 
‘a zemindar or other proprietor.’ 

The plaintiff claimed a share of a Shikmi Ghatwali Khorposh grant, Rent 
in respeot of this was payable to the ghatwal and no land revenue was payable 
direct to the Government and the land was not free from the Government 
revenue : 


Held, that such an interest did not come within the description of a right 
of “a xemindar or other proprietor” in section 354 of the Sonthal Parganas 
Settlement Regulation, 

Appeal by the .Plaintiff. 
Suit for declaration of title to a share in mouza Sankari and 


for registration of name in the settlement records in respect - 


thereof. 

The Rohini ghatwals many years ago granted 25 villages as 
khorposh shikmi ghatwali tenures to the junior members of the 
family. In course of time these 25 villages were divided amongst 
the junior members. One Barras Deo, the common ancestor 
of the parties, held an eight annas share ia the mouza Sankari. 
In the settlement proceedings held under Regulation III of 1872 
in 1904, a dispute arose between Peary Deo, one of the descendants 
of Barras Deo, and husband of the respondent, Parbati Kumari, 
on the one hand and certain other members of the family on the 
other hand. The Commissioner by his order dated the 31st 
October, 1907, directed that the nage of Peary Deo should be 


(t) Appeal from Original Deoree No. 11 of 1919, against the decree of 
D. Sunder, Ksq., Subordinate Judge of Deoghar, dated the 5th July, 1911, 


(2) Appeal! from Appellate Decree No. 201 of 1912, against the decree of 
`" E. Allanzon, Esq , District Judge of Dumka, dated the 13th September, 1911, 
affirming that of D, Sunder, Esq, Subordinate Judge of Dooghar, dated the 
6th July, 1011. 
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entered on the record as a &horfoshdar and shikmi ghatwal of the 
eight annas share of mouza Sankari. 


The lower Court dismissed the suits on the ground that they 
were not maintainable. 


Babus Mahendra Nath Ray and Surendra Nath Ghosal 
for the Appellants. I 

Babu Nares Chandra Sinka for the Respondents. 

The judgments of the Court were as follows : 

Fletcher J.— This is an appeal by the plaintiff against the 
Judgment of the Subordinate Judge of Deoghar, dated the sth 
of July r9rr. 

The plaintiff brought this suit for declaration of his title in 
a share in a certain mouza Sankari and for the registration of his 
name in the settlement records in respect thereof. The Subor- 
dinate Judge dismissed the suit on the ground that it was not 
maintainable. It appears that many years ago the Rohini 
Ghatwals granted 25 villages as Khorposh Shikmi Ghatwali 
tenures to the junior members of the family. In course of time 
these 25 villages were divided amongst the various junior members 
and it is common ground that Barras Deo, the common ancestor 
of the parties, held an eight annas share in the mouza Sankari. 


Subsequently settlement proceedings were held under the 
provisions of the Sonthal Parganas Settlement Regulation (Regu- 
lation II of 1872). Barras Deo was then dead. The record of 
rights was published on the 13th of May 1904. 

The entry so far as relates to the eight annas share of mouza 
Sankari was taken before the Commissioner. 

The dispute before the Commissioner was between Peary 
Deo, one of the descendants of Barras Deo on the one hand and 
certain other members of the family on the other hand. 

The Commissioner by his order dated the 31st of October 1907, 
directed that the name of Peary Deo should be entered on the 
record as a Khorposhdar and Shikmi Ghatwal of the eight annas 
share of mouza Sankari, According to the reasons given by the 
Commissioner, he came to this conclusion on the ground that 
“Peary Deo is the principal representative of the descendants of 
the third son of Parsi by that wife," that is, Barras Deo. 

Peary having been recorded in respect of the eight annas in 
mouza Sankari, the plaintiff has brought this suit for declaration 
of his title and amendment of the record of rights. 


Vou. XX.) HIGH COURT, 


The case has been argued before us solely on the question as 
to whether the present suit is maintainable, having regard to the 
provisions of Regulation III of 1872. Section r1 of the Regulation 
enacts that, except as provided by section 25A, no suit shabi lie 
in any civil Court regarding any matter decided by a Settlement 
officer, but the decisions and orders of settlement officers shall 
have the force of a decree of Court. By section. 12 settlement 
Officers are given jurisdiction to enquire into, to decide, and to 
record " any other landed rights to which by law or custom of 
the country or any tribe any person may have a legal or 
equitable claim.” 

Section 14 provides that the Settlement Officer is to give 
notice that he is about to prepare a record of rights, so that all 
persons may bring forward their claims. The Settlement Officer 
is, however, directed by the section to enquire into, settle, and 
record all rights or claims, even though such claims or rights are 
not urged before him. 

In addition, there are the provisions contained in sub- 
sections (1) and (3) of section 25. These provisions so far as it 
is necessary to state them for the present purpose, make the 
record of rights conclusive proof of the rights and customs there- 
in recorded, and prohibit the record from being reopened until 
a fresh settlement is made, without the previous sanction of the 
Local Government. Oa these sections, I think the juris- 
diction of the civil Courts is absolutely excluded, except in cases 
specially provided for in section 25A of the Regulation. Now, in 
order that the plaintiff's case should fall within the provisions of 
section 25A, it is essential for the plaintiff to show that he isa 
zemindar or other proprietor. It is not suggested that the 
plaintiff is a zemindar. Is he then a proprietor? The Regulation 
itself contains no definition of a proprietor. But when we 
consider the nature of the interest claimed, I think that the 
plaintiff is not a proprietor. 

The plaintiff's claim is to a share of a Shikmi Ghatwali Khor- 
posh grant. Rent in respect of this js payable to the Ghatwals, 
and no land revenue is payable direct to the Government, nor 
is it suggested the land is free from the Government Revenue. 

Such au interest in land does not, in my opinion, come 
within the description of a right of "a zemindar or other 
proprietor.” 

I think, therefore, that the Subordinate Judge came to a 
correct conclusion in dismissing the plaintiffs suit on the ground 
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that it is not maintainable. The only remedy the plaintiff has is 
to apply to the Government under section 25 of the Regulation 
to direct the revision of the record of rights. It would appear 
fromthe Commissioner’s judgment that he decided in favour of 
Peary Deo on the ground that he was the “ principal representa- 
tive of the descendants" of Barras Deo. The contest before the 
Commissioner was between Peary on the one hand as the 
principal descendant of Barras Deo and other members of the 
family on the other hand. It is nowhere suggested in the 
judgment of the Commissioner that he meant to give Peary Deo, 
as the principal representative of the descendants, the whole of 
the eight annas in mouza Sankari, to the exclusion of other 
descendants of Barras Deo. However that may be, that will be 
a matter for the consideration of the Government, ifthe plaintiff 
applies to them to direct the revision of the record under 
section 25, So far as our duties are concerned, all that we can 
say is that the present suit cannot be maintained in civil Court. 

The present appeal, therefore, fails and must be dismissed 
with costs. 

This judgment will also govern second appeal No. 20: of 
I912 which will also be dismissed with costs. 

Richardson J.—1 agree, for the reasons indicated by my 
learned brother. The plaintiff cannot succeed in this suit 
without reopening the record ofrights. Under the provisions of 
the Regulation, therefore, the civil Courts have no jurisdiction to 
give him the relief for which he seeks. 


A. T. M. Appeals dismissed. 
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Before Sir Asutosh Mookersee, Knight, Fudge, and Mr. Fustice 


Beaches oft. 
RAI CHARAN MANDAL AND ANOTHER CIVIL. 
v. rota * 
: e 1914, 
BISWA NATH MANDAL AND OTHERS.* v 
; E ee May, 18, 
Buil, maintainability of— Devolution of interest pendente lite—Qiril Procedure iuit 


Cade (Aot V of 1008), Order X XII, R. 10—8wit, if can be continued by 
original plaintiff —Oause of action— Decree in such suit, effect of. 


The trial of a suit cannot be arrested merely by reason of the devolution 
of the interest of the plaintiff. The successor-in-interest may, if he chooses, 
obtain leave of the Court under Order XXU, Rule 10 of the Code of Otvil e 
Procedure to continue the suit; but if he does not do so, the original plaintiff 
may conftinue the suit, and his successor will be bound by the result of the 
litigation. The eonsequenca will be that the plaintiff, i£. successful, will obtain 
a decree which will enure to the benefit of his successor, 

The suit, carried on with the leave of the Court by the person who has 
acquired au interest by devolution, is nota new suit. It is the old suit carried 
on at his instance and he is bound by all proceedinga up to the stage when he 
obtains leave to carry on the proceedings. 

A suit is to be tried in all ita stages on the cause of action as it existed 
at the date of its commencement, An exception to this rule namely, that a 
Oourt may take notice of events which have happened since the institution of 
the suit and afford relief to the parties onthe basis of the altered conditions, 
ig applied in cases where {t is shown that the original relief claimed has, by 
reason of subsequent change of circumstances, become inappropriate or that it 
ig necessary to base the decision of the Court on the altered circumstances in 
order to shorten litigntioa or to do complete justice between the parties, 


Appeal by the Defendants. 

Suit for recovery of possession of land with profits on 
declaration of title thereto. 

The interests of the plaintiffs in the property claimed were 
sold pendente lite in execution of a decree for arrears of rent and 
were purchased by the landlords decree-holders. The question 
in appeal was whether the suit was maintainable by the original 
plaintiffs. The Court of first instance dismissed the suit but this "S 
decree was reversed on appeal. Hence this appeal. 

Dr. Sarat Chunder Basak and Babu Beptin Chandra Bose * 


for the Appellants. E 
Babus Nilmadhub Bose and Fadu Nath Kanjilal for the 
Respondents. 


The judgment of the Court was delivered by 


* Appeal from Appellate Decree No. 8511 of 1911, against the decree of Babu 
Ohandra Bhusan Banerjee, Subordinate Judge of Khulna, dated the 2nd Septem- 
ber, 1911, reversing that of Babu Surendra Kumar Ghosh, Munsiff of Bagerhat, 

* dated the 28th Febrnary, 1910. 
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Mookerjee J.—This is an appeal by the defendants in-a suit 
for recovery of possession of land with mesne profits, on declara- 
tion of title thereto, The Court of first instance found against 
the plaintiffs and dismissed the suit. Upon appeal, the Subor- 
dinate Judge has reversed that decision and decreed the suit. In the 
present appeal, the only substantial question of law which has been 
argued on behalf of the defendants is that as the interest of the 
plaintiffs in the property claimed was sold pendente lite in execution 
of a decree for arrears of rent' and was purchased by the landlord 
decree-holders, on the 19th November 1909, the suit should have 
been dismissed. The contention in substance is that a decree 
for recovery of possession cannot properly be made in favour of 
persons who at the time the decree is made are found fo have 
lost all interest in the property claimed by them. In our opinion, 
there is no foundation for this position. 

The rule was recognised in Radhay Koer v. Ajodhya Das (1) 
that a suit must be tried in all its stages on the cause of action as 
it existed at the date of its commencement. This is in accord with 
the observation of Lord Kingsdown in Anundmoyee v. Sheeb 
Chunder (2), that in appeal the question is whether the decision 
of the primary Court is correct on the facts as they stood when 
the judgment was rendered, and that no subsequent event or 
devolution of interest can affect that question, because to give 
effect to them, should justice require it, would be the office, not 
of an appeal but of some supplementary proceediug. As illustra- 
tions of the general rule, reference may be made to the cases 
of Govinda v.. Perumdevi (3, Ramanandan vw. Pulikutti (4), 
Wamanrao v. Rustomjt (5), Narasayya v. . Venkatagiri (6). But 
to this ordinary rule, exceptions have been recognised, on grounds 
fully explained in the case of Ramatan Sahu v. Mohant Sahu (7). 
The decisions in Sakharam v. Hart Krishna (8) Sangih v. 
Mookan (9) AAmadjee v. Mahmaadjee (10), Rustomjt v. Sheth Pursho- 
fam (11), Balktshan v. Kishan Lal (12) Hagari Mull v. Tana 
Prosad (13. Ramyad Sahu v. Bindeswart Kumar Upadhay (14) 
Udit Chobey v. Radhika Prasad Üpadhya (15) Hedlot Khasta v. 
Karan Khastani (16) and Bufrvari Lal v. Daya Sunker Misser (17) 


(1) (1907) 7 0. L. J. 262. (41 (1898) I. L R. 31 Mad, 288. 
(3) (1862) 9 M, I. A. 287 (801). — (5) (1896) I L &. 21 Bom. 701. 
(8: (1888) I, L. R. 12 Mad, 186. (6)(1910) I L R. 87 Mad. 1. 
(7) (1907) 6 C. L, J. 74 ; 11 0. W, N. 782. 

(8) (1881) I. L. B. 6 Bom. 118. (18) dd 6 O. L. J. 92. 

(9) (1892) L L.B 16 Mad. 850, — (14) (19075:6 C. L, J. 102, . 
(10) (1899) 1 Bom T- B. 218 (15) (1907) 6 0. L J. 662. 

(11) (1901) I. L. R. 25 Bom. 608. (16» (1911) 18 O. L, J, 241. 

(12, (1888) I. L. R. 11 All. 148, — (17) (1909) 18 O. W. N. 816, 
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show that a Court may take notice of events which have happened 
since the iustitution of the suit and afford relief to the parties on 
the basis of the altered conditions. This doctrine is of an excep- 
tional character and is applied in cases where it is shown that the 
original relief claimed has, by reason of subsequent change of 
circumstances, become inappropriate, or, that it is necessary to 
base the decision of the Court on the altered circumstances fn 
order to shorten litigation or to do complete justice between 
the parties. A similar view has been taken in England in 
Quilter v. Mapleson (1), and Altlorney-General v. Birmingham 
Drainage Board (2), where the principle was recognised 
that on appeal such a judgment may be given as ought 
to be given if the case came at that time before the 
Court of first instance. [cf. Order 41. Rule 33 of the 
Code of®*Civil Procedure, 1908.] The case before us obviously 
does not fall within the exception. The plaintiffs claim to be 
owners of the disputed property, and their allegation is that the 
defendants have dispossessed them wrongfully. This has been 
investigated and found to be substantially true by the Subordinate 
Judge. But the defendants contend that, as during the pendency 
of the litigation in the Court of first instance, there has been a 
devolution of interest, the plaintiffs are no longer competent to 
maintain the suit. It cannot be disputed that in respect of 
mesne profits from the date of dispossession, the claim of 
the plaintiffs has .not been affected by the sale of their 
interest in the land. That portion of the claim, at any 
rate, must be investigated, and before a decree for 
mesne profits can be made in favour of the plaintiffs, the 
question of their title to the land also must be determined. The 
defendants are consequently restricted to the contention that 
although the title of the plaintiffs to the land at the date of the 
suit may be established, relief should not be granted to them by 
way of recovery of possession, and that such reiief can legiti- 
mately be awarded only to persons who have succeeded to the 
interest of the plaintiffs, For this proposition no authority has 
been cited. On the other hand, the argument, tested from the 
point of view of principle as well as convenience, seems obviously 
unreasonable. Under Rule ro of Order 22 of the Code of Civil 
Procedure, 1908, when there has been a devolution of interest 
during the pendency of a suit, the suit may, by leave of the 
Court, be continued by or against persons to or upon whom 
(1) (1882) 9 Q. D. D. 672, (2) (1913) A. C. 788 (802). 
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such interest has come or devolved. This entitles the person 
who has acquired an interest in the subject-matter of the litiga- 
tion by an assignment or creation or devolution of interest 
pendente ite to apply to the Court for leave to continue the suit. 
But it does not follow that it is obligatory upon him to do so. 
If he does not ask for leave, he takes the obvious risk that the suit 
may not be properly conducted by the plaintiff on record, and, 
yet, as pointed out by their Lordships of the Judicial Commit'ee 
in Motilal v. Karrabuldin (1), he will be bound by the result of 
the litigation even though he is not represented at the hearing. 
But the legislature has not further provided that in the event 
of devolution of interest during the pendency ofa suit, if the 
person who has acquired title does not obtain leave of the 
Court to carry on the suit, the suit would stand dismissed. It 
is also plain that if the person who has acquired an intrest by 
devolution, obtains leave to carry on the suit, the suit in his 
hands is not a new suit, for as Lord Kingsdown said in Pran- 
nath v. Rookea Begum (2), a cause of action is not prolonged by 
mere transfer of the title. Icisthe old suit carried on at his 
instance and he is bound by all proceedings up to the stage when 
he obtains leave to carry on the proceedings: Rajaram Bhag- 
wat v. Ftbat (3) and Pandit Gokul Chand v. Kuar Sarat Chan- 
dra Singh (4). If this view were not maintained, what would be 
the result ? The suit commenced by the plaintiff stands dismissed. 
The person who has acquired the right, title aud interest of the 
plaintiff, commences a fresh suit. His cause of action is the 
original cause of action upon which the first plaintiff commenced 
his suit. It may consequently happen that while the plea of 
limitation would have been of no avail in answer to the claim of 
the original plaintiff, it may be very effective as an answer to the 
subsequent suit. It may also be asked, if the contention of the 
appellants were to prevail, what would happen in the event of a 
devolution of the interest of the defendants? Would the suit 
be heard ex parte, because the interest of the defendants had 
passed to a stranger to the litigation or would the suit stand 
dismissed because it was at that stage a suit against a person who 
had no interest in the litigation? If the ‘contention of the 
appellant were upheld, thefe would obviously be endless litiga- 
tion, and the substantial rights of litigants might be completely 
(1) (1897) L. B. 24 1. A. 170 ; IL, L. R 25 Calo. 179. 


(2) (1859) 7 M, I. A. 328 (358), (8) (1884) I, L. B. 9 Bom. 151. 
(4) (1896) T, L, R, 18 All, 286, 
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defeated. It is also worthy of note that at the stagé when the 
objection is taken, neither the Court nor the parties may be ina 
position to decide that there has been a final and operative 
devolution of interest. For instance, if the devolution of interest 
is due to an execution sale of the right, title and interest of,the 
plaintiff, the validity of thatisale may be challenged and the 
proceedings consequent thereon may be protracted. Would the 
original suit be dismissed on the assumption that the sale was 
valid and operative? If this course were pursued, what would 
happen, if it ultimately transpired that the sale was inopera- 
tive and that there had been no effective devolution of interest. 
No doubt, cases are conceivable, where the Court may have to 
stay the trial of the suit by reason of a devolution of the interest 
of one of the parties in favour of his opponent. For instance, if 
the interest claimed by the plaintiffs has been purchased by the 
defendants, the latter may fairly ask that the suit be stayed till 


the question of the validity of the sale in their favour has been 


finally determined. But except in cases of this peculiar character, 
it is plain that the trial of the suit should not be arrested merely 
by reason of the devolution of the interest of the plaintiffs. The 
successor-in-interest may, if he chooses, obtain leave of the Court 
under Order 22, Rule 10 ; but if he does not do so, the original 
plaintiffs are entitled to continue the suit, and their successor 
will be bound by.the result of the litigation. The consequence 
will be that the plaintiffs, if successful, will obtain a decree which 
will enure to the benefit of their successor. 

The result is that the decree of the Subordinate Judge is 
confirmed and this appeal dismissed with costs. 


OAT. Me Appeal dismissed. 
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Before Mr. Fustice Coxe and Mr, Fustice D. Chatterjee, 
DIGAMBAR DAS 
v. 
HARENDRA NARAYAN PANDEY AND OTHERS." 
Sug, maintainability of—Sonthal Parganas Settlement Regulation (III of 1872), 
Seos. 95, 25A—' Zemindar or other proprietor '— Putnidar, if proprietor. , 

A putnidar is not a ‘proprietor’ within the meaning of section 25A of the 
Sonthal Parganas Settlement Regulation, 

Held, that & suit for a declaration by a putnidar “tothe extéht of one-third 
share that the defendants who were pwinidars to the extent of the remaining 
two-thirds of the property, had fraudulently caused certain land to be recorded as 
their lakharaj in the record of rights prepared under the Sonthal Parganas Settle- 
ment Regulation, was not maintainable in the civil Court under section 23A of 
that Regulation, f 

Appeal by the Plaintiff, ° 

Suit for a declaration that a certain entry in the record-of- 
rights was fraudulently made. 

The material facts and arguments appear from the judgment. 

Babu Tarak Chandra Chakrabarty for the Appeliant. 

Babu Nares Chandra Sinha for the Respondent. 

The judgment of the Court was delivered by 

Coxe J.—The plaintiff in this case claims that he is a 
putnidar to the extent of one-third and that the defendants are 
putnidars to the extent of the remaining two-thirds of a property. 
He complains that the defendants have fraudulently had certain | 
land recorded as their /akheraj in the record-of-rights, The 
Courts have held that the suit is barred by sections 25 and 25(A) 
of the Sonthal Parganas Settlement Regulation, 1872. The 
plaintiff appeals. It appears to me that the decision of the Court 
below is correct. Section 25 of the Regulation provides "the 
record of rights shall be conclusive proof of the rights and 
customs therein recorded other than the rights mentioned in 
section 25A.” Section 25A provides '' where only the rights of 
zemindars and other proprietors as between themselves are 
concerned a suit may be brought inacivil Court.” It is admitted 
that the plaintiff is not a zemindar. The only question is 
whether he and the defendants are proprietors. The word 
* proprietor ” is not defined in the Act; but having regard to 
the Bengal Tenancy Act, which déals more or less with similar 
matters it would seem that a putnidar is not a proprietor. 
Reference may also be made to the Bengal Land Registration 


* Appeal from Appellate Decree No. 822 of 1911, against the decree of H. 
Allanson, Esq, District Judge of Dumka, dated the 12th November, 1910, 
affirming that of H, H. Heard, Esq., Subordinate Judge of Pakur, dated 


the 15th August, 1910, $ 
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Act, 1876. The learned pleader for the appellant has not shown 
us any authority for holding that a putnedar isa proprietor withiu 
the meaning of section 25A of the Regulation and in our opinion 
he is not a proprietor. 

That being so, the decision of the Court below is right and 
the appeal must be dismissed with costs. , 
A. T. M, Appeal dismissed. 
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BARODA KANT SARKAR 
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RASHMANI DASI AND oTHERS." 


Receicer— Valid ditoharge— Reoeipts granted by minor— Payment in ewosss of 
sanotionsd amount of monthly ewpenses—= Minors bensfit—— Reoseicor borrow- 
ing money to release minor from police oustody— Payment to certain. person 
for minor— Receipt given by minor—Hinor, if liable—Payes, if Habla — 
Ewpenses imowrred— Detaile of empenditure—Over-charges in litigation— 
Receiver, if extitled— Haoeiver, if to be reimbursed for payment made to 
persons appointed without Court's leavo— Ewoess. deposit at the instance of 
Reosiver— Liability of Reosiver—Borrowing at high vate of interest on 
account of Heoeicer's interferanco—Parson damnified, remedy of, 


Recelpta granted by an infant for payments made to him by the Receiver in 
excess of the sanctioned amount of monthly expensea and which were not 
shown to be applied for his benefit, do not constitute a valid discharge, and 
neither the minor nor his representative ig Hable to be charged with the sums 
80 advanced, 

An amount borrowed at a high rate of interest by the Receiver and paid to 
a certain person as a bribe tothe police to obtain a release of the minor from 
custody, for which a receipt was taken from him (the minor) and the money 
was credited in his (mlnor's) accounts, is, as regards the minor, an unauthorised 
expenditure and the Receiver is not entitled to aet up a claim as to the amount 
against the payee. 

It is not sufficient for the Receiver merely to show that he paid certain 
sums as litigation expenses, The Receiver is bound to furnish details of 
expenditure, 

A Receiver is not entitled to charges inourred for paying the salary of 


certain officers, not necessary for discharging the duties of the office, and 
appointed without the leave of the Oonrt, 
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A Receiver in improperly putting forward a claim for a largge amount 
than is legitimately due to him,'is liable, when his accounts are adjusted, for 
interest upon the excess deposited. 

A applied „for the discharge of the Receiver appointed to his estate. The 


. Courtdireoted that the estate would be released from the custody of the 


Receiver as soon‘as his dues were brought into Court, A endeavoured to raise 
money with a view to make a deposit, While negotiations were in progress, | 
the Recelver wrote a letter to the person who was about to advance the money 
| with a view|to dissuade him from the transaction. A ultimately raised money 


_on & high rate of interest and the deposit was made: 


Held, that an enquiry/as to the raising of loan ata high rate of interest 
due to the intervention of the Receiver, was foreign to’the matter relating to the 
renderingiof accounts by the, Receiver, and if A had been damnified by reason 
of his improper conduct, a separate suit should be instituted for the determina- 
tion of the rights and Jiabilities of the parties. 

Objection by the Receiver to the Report submitted by the 
Commissioner, 

One Mahendra Narain Patra, a wealthy Hindu governed by 
the Dayabhaga school of law, died in 1903, leaving him surviving 
a widow, Rashmani, two infant sons by her, Mohini Mohan and 
Hori Pada, as also a grandson, Ram Narain, by a predeceased son 
Syama Charan. Sometime before his death, Mohendra had made 
atestamentary disposition of his properties and had appointed 
his grandson Ram Narain, as executor. The estate was directed 
by the will to be divided among his infant sons and grandsons. 
Ram Narain obtained probate of the will and entered upon the 
management of the estate left by the testator. Ram Narain 
being of extravagant habits, rapidly ran into debt and borrowed 
Rs. 30,000 from one Kiran Sasi Debi upon a mortgage of the 
bulk of the estate in his hands. Kiran Sasi obtained a decree 
on her mortgage and applied for sale of the mortgaged properties. 
Thereupon a suit was commenced by Rashmani, as mother and 
next friend of her minor sons against the mortgagor and mort- 
gagee for declaration that the infants were not liable for the 
mortgage debt, and that the decree could not bind their share 
in the estate left by their father. This suit was decreed. Subse- 
quently, the infants by their mother and next friend, Rashmani, 
commenced a suit for administration of the estate left by their 
father. By consent of bofh the plaintiffs and the defendant, 
Babu Baroda Kant Sarkar, Sheristadar of the Court of the 
District Judge of the 24-Perganas, was appointed Receiver of 
the estate forming the subject-matter of the administration suit 
on the 14th August, 1909. The Receiver took charge of the 
entire management, and continued in possession til the rst 
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February, 1911, when the estate was released from hig manage- 
ment. As the Receiver had not fully rendered his accounts, a 
Commissioner was appointed to take the accounts. The Com- 
missioner submitted his report tothe Subordinate Judge, who 
did not investigate the matter on the merits but prayed the 
High Court for transfer of the hearing of the objection fo 
some other Court. As there was no other senior officer 
available in the district who could conveniently take up the case 
for early disposal, the matter was taken up for hearing by the 
High Court in its Extraoadinary Original Civil Jurisdiction. 

Mr. H. D. Bose and Babu Troylokya Nath Ghose for the 
Receiver Objector. 

Babus Provas Chunder Mitter and Surendra Madhub Mullick 
for the Plaintiffs, Opposite Party. 

No one for Defendant Opposite Party. 

The judgment of the Court was delivered by 

Mookerjee J.—The circumstances of the litigation which has 
culminated in the present proceedings for the adjustment of the 
accounts of a Receiver, are fully narrated in the previous 
judgment of this Court, Mohini Mohan v. Ram Narain (1), and 
need not be recited here. This Court held on that occasion 
` that the Receiver had not fully rendered his accounts and 
appointed Babu Haradhau Nag, a Vakil of this Court, to take the 
accounts, The Commissioner commenced the work, but resigned. 
on the ground of ill health, whereupon the Court appointed Babu 
Ashutosh Mukerji, another Vakil of this Court, to take the 
accounts, with directions to submit his report to the Subordinate 
Judge of the 24-Perganahs, who had seizin of the partition suit 
in the course of which the Receiver had been. appointed. Before 
the Commissioner, the proceedings were much protracted, as 
every single item was fought out by the parties with unusual 
pertinacity, irrespective of the amount in controversy. The 
result was that the Commissioner submitted a full report in which 
he dealt with each disputed point with great care and elaboration. 
The Receiver thereupon filed a memorandum of exceptions in 
which he not only questioned the correctness of the conclusions 
of the Commissioner, but imputed*to him grave misconduct. 
The Subordinate Judge did not investigate the matter on the 
merits, but reported to this Court that he felt embarrassed as the 
report of the Commissioner raised a question as to the propriety 
of the conduct of a gentleman, who need not be ndmed here and 
(1) (1911) 14.0. L, J. 448. 
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who had been intimately known to the Subordinate Judge for 
many years. It transpired on enquiry at the same time that 
there was no other senior officer available in the District who 
could conveniently take up the case for early disposal. The Court 
was consequently called upon to determine what course should 
be“ adopted, in the best interests of the parties, for the speedy. 
determination of the questions in issue, and this Bench was 
specially constituted by the Chief Justice to deal with the matter. 
After anxious consideration of all the circumstances of the case, 
we decided to transfer the proceedings for the adjustment of the 
accounts of the Receiver from the Court ofthe Subordinate Judge 
to this Court, to betried in the exercise of our Extraordinary 
Original Civil Jurisdiction, — The order was accordingly made, 
and the proceedings are now before us for inal disposal, In this 
Court, the learned Counsel for the Receiver, who has.put the 
case before us with great fairness and clearness, has unreservedly 
withdrawn the imputations made against the Commissioner and 
has confined himself to such items in the accounts as really call 
for consideration. We now proceed to examine the exceptions 
to the report in the order in which they have been placed 
before us. 

The first group of items to which exception is taken by the 
Receiver comes under the head of maintenance, The Commis- 
sioner has disallowed several items which in the aggregate 
amount to Rs. 388.8-o and may be arranged in two classes; /frsf, 
the sums paid to one of the plaintiffs, Mohini Mohan Patra, who 
was at the time an infant ; and, secondly, a sum of Rs. 200 which 
was raised by way of loan by the Receiver on his personal under- 
taking under somewhat exceptional circumstances. 

As regards the items included in the first class, it has been 
argued on behalf of the Receiver that the receipts granted by 
Mohini Moban Patra constitute a valid discharge ; but this conten- 
tion cannot possibly succeed. Mohini Mohan Patra was an infant 
at the time these sums are alleged to have been paid into his 
hands. His natural guardian was his mother who was acting 
as his next friend for the purposes of the suit. The Court had 
sanctioned specific sums for the maintenance of the mother and 
her two sons, namely, Rs. 75 for the mother and Rs. 50 for each 
of her sons. The sums now in controversy are not included in 
the sanctioned amounts of monthly allowances. It is not neces- 
sary for us to determine whether, under any circumstances, 
receipts granted by an infant for payments made to him by the 
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Receiver in excess of the amount sanctioned by the Court, zm 
are valid discharges. In the present case, it has not been shown 1918, 
that these sums were applied for the benefit of the infant; con- Baroda Kant 
sequently, itis impossible for us to accede to the contention ?. 

q Y i P T en Bashmani Dasi, 
that Mohini Mohan Patra or his representative is liable to sbe uu e 
‘charged with the sums named. MORN gei dS 


The sum of Rs. 200 included in the second class was spent 

by the Receiver under very exceptional circumstances. On the 

22nd December, 1909, Mohini Mohan Patra, who was a young man 

of dissolute habits, was arrested by the Police as he was found 
drunken and disorderly in the public streets. Thereupon his . 
relation (the defendant in the suit) and oue of the officers of the 
Receiver applied to the latter for money to secure the release of 

the young mau from Police custody. The Receiver, it is alleged, 

raised this sum of Rs, 200 by a loan on his personal guarantee. 

The sum carried interest at the very high rate of 48 per cent. 

per annum. The story is that this sum was placed inthe hands 

of Ram Narayan Patra (the defendant) aud Jogendra the officer 

of the Receiver, and that they applied it in the payment of what 

must be regarded as a bribe to the Police to obtain the release 

of the young man from custody. No doubt,there is no direct 
evidence that the money was so applied, but we cannot very well, 

expect that evidence will be available to establish that the bribe 

was as a matter of fact paid. Itis further worthy of note that 

when the Receiver reported the incident to the Court, he did not 

state that he had raised the sum by way of loan at an exorbitant 

rate of interest. Iu fact, if he had reported to the Court the 

details of the incident and the manner in which the money raised 

was intended to be applied, be would have found himself in a 
position of great embarrassment, It is plain that so far as Mohini 

Mohan Patra is concerned, the expenditure must be deemed 

wholly unauthorised and disallowed on that ground. But it has 

been argued for the Receiver that as the money was put into the — € 
hands of the defendant Ram Narayan, the Receiver is entitled to 
credit as against him. This argument is obviously unsustainable. ý 
The books of the Receiver show that this money was credited 
in the accounts of Mohini Mohan Patra, and as a matter of fact a 
receipt was obtained from Mohini Mohan Patra for this amount. 
The Receiver plainly acted as though he had placed the money 
into the’ hands of Mohini Mohan Patra, to be applied by the 
young man in the payment of a bribe to the Police. Under these 
, circumstances, it is not open to him now to turn round and set 
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CECI up a claim as against Ram Narayan. On the other hand, it is 
1918. more than probable that if Ram Narayan had been informed by 
Baroda Kanb the Receiver that the money could be paid to him only on his 
Rasmani Dasi. personal responsiblity, Ram Narayan would never have assumed 


that liability. We may add that in assuming that the money was as 
a matter of fact applied in the payment of a bribe to tke police, wé 
take the view most favourable to the Receiver, because the plain- 
tiffs have suggested that the money was as a matter of fact never 
so applied but was misappropriated by the Receiver or his officer. 

The result is that all the objections under this head fail, 
á and the report of the Commissioner must be affirmed so far as 

maintenance allowances are concerned. 

The next group of items comprises litigation expenges other 
than the fees paid to pleaders, which amount in the aggregate 
to Rs. 661-9-6. Of these, the principal items are Rs. 110 and 
Rs. 100, alleged to have been paid to a Vakil of this Court on 
the 17th September 1909 and the 11th June 1910 in connection 
with an appeal from original decree pending iu this Court. The 
Commissioner has disallowed these items on the ground that 
details have not been furnished, though receipts are produced 
signed by the Vakil. In our opinion, the Commissioner acted 
properly, and it was not sufficient for the Receiver merely to 
show that he had paid these sums to a Vakil for the purposes of 
a certain litigation, specially as one of the receipts shows on the 
face of it that Rs. roo was advanced as the probable expenses for 
preparation of the paper-book in that appeal. We have been 
invited by the learned Counsel for the Receiver to examine the 
records of this Court and to ascertain what sum was actually 
spent. We have done so, and we find that the Vakil in question 
did flle in this Court a memorandum of cross objection. We 
therefore allow one item, namely, Rs. 110 in full. In so far as 
the item of Rs. 100 is concerned, we find that the costs of prepa- 

-æ «me ration of the paper-book of the respondent amounted only to 
Rs, 4-2. The sum of Rs. 4-2 only will be allowed out of the item 
of Rs. 100. The fees paid to the Vakil are included in the item 
of Rs. 110. The total amgunt allowed under these two items 
is thus Rs. 114-2. 

The remaining items in the second group, consist of small 
sums spent for the purposes of litigation. Several of these have 
been examined in detail by us, and it transpires that possibly in a 

' good many instances, although litigation expenses were inccurred, 
there has been an obvious over-charge. But it must ba borne in 
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defendant on account of interest in addition to the sum of 
Rs. 15,036 already mentioned. T'wo questions now require 
consideration, namely, frst, the responsibility of the Receiver 
and of the defendant for interest on the sum of Rs. 20,950 which 
the plaintiffs were directed, at the instance of the Receiver, to 
bring into Court on the 1st February, 1911, to have their estate 
released from his custody, and, secondly, the liability for costs of 
the Commissioner as also of the hearing before this Court. 

With regard to the first of these questions, it is to be 
observed that on the 13th June, 1910, the Subordinate Judge 
directed that the Receiver be discharged. The Receiver then 
applied to the Court to recall this order on the ground that till 
the liabilites he had incurred for the benefit of the estate had been 
satisfied, his possession should not be terminated. TheCourt, 
thereupon, on the 23rd June, 1910, recalled the previous order 
and restored the possession of the Receiver. The Court further 
directed that the estate be released from the custody of the 
Receiver as soon as his dues are brought into Court. The Receiver 
subsequently filed a statement of accounts in which he alleged that 
he was entitled to get a sum of Rs. 20,950 from the estate, Mean- 
while the plaintiffs were endeavouring to raise. money with a view 
to make a deposit, While negotiations were in progress, the 
Receiver, on the 27th May, 1910, wrote a letter to the person 
who was about to advance the money with a view to dissuade 
him from the transaction. This letter is on the record, and is 
of a highly improper character, as it shows clearly that the 
Receiver intervened to make it difficult, if not impossible, for the 
plaintiffs to borrow money for the release of their estate. The 
plaintiffs ultimately raised money on interest at the rate of 
I8 per cent. per aunum and the deposit was made on the 
Ist February, 1911. Upon the accounts as now adjusted, it is 
manifest that the plaintiffs were not bound to make any deposit 
at all. The plaintiffs are, on the other hand, entitled to receive 
a large sum from the Receiver. The person really liable to 
deposit tbe money in Court was the defendant, but the amount 
he was liable to bring into Court was not Rs. 20,950 but 
Rs. 12,550, namely, the difference between the sum payable by 
the defendant to the Receiver and the sum payable by the 
Receiver to the plaintiffs. The only question is, at what rate 
interest should be calculated on this sum. On behalf of the 


` plaintiffs, it has been argued that, but for the improper interven- 


tion of the Receiver, they would have been able to raise money 
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on interest at 12 per cent. per annum, and that, consequently, 
the Receiver should be made liable in damages, in these pro- 
ceedings, for the extra interest at 6 per cent. on Rs. 12,550 and 
also for interest at 18 per cent. on the difference between 
Rs. 20,950 and Rs. 12,550. We were at one stage impressed by 
this argument, but upon fuller consideration, we hold that 
this question should not be decided summarily upon affidavits, 
in these proceedings. The Receiver improperly put forward a 
claim for Rs. 20,950, while only Rs. 12,550 was due to him; he 
may be legitimately held liable, when his accounts are adjusted, 
for interest at 12 per cent. uponthe excess deposit. But whether 
or not the plaintiffs were obliged to raise money at a higher 
rate of imterest than usual, by reason of his intervention, is 
really foreign to this enquiry, aud if the plaintiffs have been 
damnified by reason of his improper conduct, the rights and 
liabilies of the parties must be determiped in a separate suit 
framed in such manner as the parties may be advised. We hold 
accordingly that the deposit was properly made to the extent of 
Rs. 12,550 ; and interest may legitimately be calculated on the 
excess deposit at the rate of 12 per cent. per annum. The result 
is that the plaintiffs are entitled to be indemnified in so far as 
interest upon the sum of Rs. 20,950 at the rate of 12 per cent. 
per annum is concerned. This up to the 31st May, 1913, amounts 
to Rs. 5,866. Out of this sum, the defendant may rightly be 
charged with interest at the rate of 12 per cent. per annum upon 
Rs, 12,550, that is, Rs. 3,514. The Receiver must be held respon- 
sible for the balance, namely, Rs. 2,352. Consequently, in addi- 
tion to the sum already found due from the Receiver to the 
plaintiffs, he must be held liable for the further sum of Rs. 2,352. 
The second question we have to consider relates to the costs 
of the proceedings before the Commissioner as also the costs of 
the hearing before this Court. As regards the costs before the 
Commissioner, it is manifest that there was a protracted enquiry 
for which the parties as well as the Receiver must be held respon- 
sible. But it cannot be overlooked that the Receiver through- 
out has resisted an examination of the accounts, and if he had 
done his obvious duty, the appointment of a Commississioner 
would have been unnecessary. We therefore direct that the 
Receiver be held responsible for half the costs of the commission, 
namely, Rs. 1,710. As the plaintiffs have paid the costs of the 
Commissioner, this sum will be paid by the Receiver to the plain- 
tiffs. In so far as the other half is concerned, the plaintiffs will bear 
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atwo-thirds share thereof, namely Rs. 1,140, aud the defendant 
will bear an one-third share, namely Rs. 570. Consequently, the 
defendant will pay Rs. 570 on this account to the plaintiffs. As 
regards the costs of the hearing before this Court, the defendant 
has not entered appearance and has incurred no costs. The 
plaintiffs are entitled to get their costs which we assess at ten 
gold mohurs. 

The final result may be summed up as follows. The Receiver 
must pay to the plaintiffs the sum of Rs. 2,486 on the accounts 
taken. He must also pay Rs. 2,352 on account of interest on the 
sum which the plaintiffs were obliged to deposit in Court at his 
instance. He must further pay Rs. 1,710 on account of costs of 
the commission and Rs. 160 on account of costs of this Court. 
The aggregate sum payable by the Receiver to the plaintiffs is 
Rs. 6,708. The defendant will pay to the Receiver Rs. 15,036 
on the accounts taken and Rs. 4,088 as interest on the loan incurred 
by the Receiver for his benefit. The aggregate sum payable by the 
defendant tothe Receiver consequently amounts to Rs. 19,124. 
The defendant will further pay to the plaintiffs Rs. 3,514 on 
account of interest on the sum deposited. by the plaintiffs in 
Court, He will also pay to the plaintiffs Rs. 570 on account of 
costs of the Commission. The aggregate sum payable by the 
defendant to the plaintiffs therefore amount to Rs. 4,084. The 
plaintiffs will have a first charge to the extent of Rs. 6,708 
upon the sum of Rs. 19,124 payable by the defendant to the 
Receiver. The plaintiffs will also have a personal remedy against 
the Receiver. The Receiver will be personally responsible for the 
loans that he has incurred, and the estate will not, as between 
the parties to the present proceeding, be liable on account of 
those loans. 

We are informed that a sum of Rs, 1,950-4-9 is in deposit, 
namely, Rs. 1,620 refunded by Babu. *  * * * and 
Rs. 330-49 brought into Court by the Receiver as the cash 
balance in his hands. The plaintiffs will be entitled to a two-thirds 
share of this sum, namely, Rs. 1,300-3-2 and the defendant will be 
entitled to Rs. 650-1-7. The plaintiffs will beatliberty to with- 
draw whatever now remains in deposit out of the sum of 
Rs. 20,950. The plaintiffs will also be entitled to apply Rs. 650-1-7, 
now standing to the credit of the defendant, in part satisfaction 
of Rs. 4,048 payable by the defendant. The Receiver will 
make over to the parties all the title deeds and all the papers of 

the estate in his custody. Tae order of this Court as to the 
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payment of the various sums will, if necessary, be executed as a 
decree of this Court. l l 


` On the sums now decreed in favour of the plaintiffs, they 
will be entitled to interest at the rate of 6 per cent. per annum 
from the 31st May, 1913, against the Receiver as also against "the 
defendant. But the Receiver will be entitled to interest at the 
rate of 12 per cent. per annum upon the aggregate sum allowed 
in his favour against the defendant. We make this order in 
favour of the Receiver on the ground that the major portion of 
the sum decreed in his favour consists of borrowed money 
which we understand carries interest at I2 per cent. per annum. 


Ordered accordingly. 


Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice X. 
Beachcroft. 


RASHMANI DASI AND ANOTHER 
Uv. 
BARODA KANT SARKAR anp SHAMA KANT 
CHATTERJEE:S . 


Surety of a Reosiver—Liability, enforcement of—Ciril Procedure Code (Aut V 
of 1908), Seo, 145—Interest on jbalances improperly, retained—Oosts of 
proceeding in Cowrt—Raceiven’s default-—Burety's liability on the bond of a 
JHeceicer conditioned for tha due disoharge of his duties— Particular liability 
incurred by Receiver, determination of, test for—Surety's remedy. 


A surety of a Receiver is liable, to the extent of thelamount secured wy 
his recognizance, for the payment of interest on balances improperly retained 
by the Receiver as also for the costs of proceedings in Court, necessarily or 
properly incurred in consequence of the Receivers default, Buch as the costs 
of a proceeding to take accounts, of an attachment for.failure to account, of an 
application for his discharge and for the appointment of another person in his 
place, and of any proceedings taken to cnforce the recognizance, 


Maunsell v, Egan (1) referred to. 


The liability of a surety upon the bond of ya Receiver oonditioned for the 
due discharge of his duties is limited to cases of a violation of those duties 
which may properly be said to be within the soope of his appointment as 
Receiver, in other words, the surety is reapqnsible only in respect of liability 
incurred by the Receiver in his capacity as Receiver, 


In re Wather (2) and Board of Trade v, Employers L. A. Co, (3) 
referred to. l 


l a No. 8343 of 1918 in Application i in the matter of Civil Rule No. 1127 
ô i 


(1) (1846) 9 Ir, Eq. Hep 288; 8J. & L. 951. 
(2) (1907) 2 Oh, 120, (8) (1910) 2 K., B. 649, 
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To determine whether a particular liability has been incurred by the 
Receiver in his capacity as Beosiver, the test to be applied is, could the Receiver 
be made accountable in that respeot in the account proceedings ; if he could not, 
the surety is not liable; if he could be held liable in that proceeding as 
Receiver, the surety is liable, 


A surety of a Beoelver, after satisfaction of the claim of the person to 
whom the latter was bound to pay, stands in his placa to the extent of the 
payment made by him, and is to be reimbursed from the sums ordered 
to be paid to the Receiver, without derogation of his right to sue the Receiver. 


Glossop v. Harrison (1), Re British P, T. L. Oo. (2) and Henderson v. 
Skerrett (3) referred to, 

Application by the plaintiffs under section 145 of the Code 
of Givil Procedure to enforce the liability of the surety, Shama 
Kant Chatterjee. 

One Baroda Kant Sarkar was appointed Receiver to the 
estate of Mohendra Narain Patrain an administration suit, on 
condition of his furnishing a personal security for Rs. 5,000. 
One Shama Kant Chatterjee executed a surety bond along with 
the Regeiver. By this bond, the executants jointly and severally 
bound themselves to pay to the Registrar of the High Court a 
sum of Rs. 5,000. The material portion of the bond was. in 
these terms; "The condition of this obligation is such that if 
the above bounden Baroda Kant Sarkar shall duly account for 
all and every the sum and sums of money which he has already 
received on account of the rents and profits of the immovable 
property of the said estate and shall duly pay the balance which 
shall be certified to be due from him as this Court shall direct, 
then this obligation shall be void ; otherwise, it shall remain in 
full force." The accounts were taken and it transpired that not 
only was the Receiver not entitled to recover any money from 
the plaintiff but he was liable to pay Rs. 6,708 to the plaintiffs. 
The plaintifs applied for an order upon the surety under 
section 145 of the Code of Civil Procedure for the payment to 
them of Rs. 5,000 or of such smaller sum as remained unpaid by 
the Receiver to them under the orders of the Court. The 
surety objected to three of the items for which the Receiver 
had been made liable to the Plaintiffs, namely, frst, costs of the 
proceedings to take accounts, secondly, interest on the sums for 
which the Receiver had not duly accounted, and, /AirdZy, interest 
on the sum deposited by the plaintiffs in Court at the instance of 
the Receiver for the release of the estate. The surety contended 


(1) (1814) Cooper, 61; 8 Ves & B, 1 
(2) (1910) @ Ch, 470, (3) QM) B Ir. Eq. Bep. 404. 
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that he was under no obligation to pay them, though he was 
responsible for the principal money for which the Receiver had 
not duly accounted. The matter came on for hearing on 4th 
August, .I913. 
Babus Provas Chunder Mitter and Surendra Madbub 
. Mullick for the Petitioners. 
Babu Troylokya Nath Ghose for the Receiver, Opposite Party. 
Dr. Sarat Chandra Basak and Babu Surendra Nath Das 
Gupia for the Surety Opposite Party. Cy Ay Vi 
The judgment of the Court was delivered by 


Mookerjee J.—Tnis is an application, under section 145 of 

the Code of Civil Procedure of 1908, to enforce the liability of a 
surety. The circumstances under which the surety-bond was 
executed may be shortly stated. On the 14th August 1909, one 
Baroda Kant Sarkar was appointed Receiver to the estate of 
Mahendra Narayan Patra, at that time the subject-matter of an 
administration suit in the Court of the third Subordinate Judge 
of the 24-Perganahs. The Receiver was appointed on condition 
of his furnishing personal security for Rs. 5,000, The Receiver 
took possession of the estate and received the rents and profits, 
but never furnished the security. Proceedings were subsequently 
instituted in the Court of the Subordinate Judge to take the 
accounts of the Receiver, The Subordinate Judge directed that 
the estate be released, if the plaintiffs brought into Court, for 
payment to the Recaiver, a specified sum of money, to enable the 
latter to discharge the liabilites which, he alleged, he had incurred 
for the benefit of the plaintiffs in the course of the management of 
the estate. The deposit was made under protest. The plaintiffs 
next applied to this Court for proper directions as to the mode 
in which the accounts of the Receiver were to be taken and 
obtained an ad interim order that the sum deposited might be 
retained in Court till the accounts had been fully investigated. 
The decision of this Court, upon the questions raised at that stage, 
will be found in our judgment dated the 29th May 1911, Mohini 
Mohan Patra v. Ram Naratn Fatra (1). The proceedings 
to take the accounts of the Receiver were subsequently 
transferred to this Court, and while a report on his accounts by a 
Commissioner and the objections thereto were under examination 
here, it was discovered that he had not furnished security as 

-~ directed by the Court which had appointed him Receiver. This 
Court, thereupon, on the 8th April 1913, directed him forthwith 

(1) (1911) 14 C. L, J. 445, 
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CIVIL.  . to furnish the security. This order was carried out on the 
1914, next day, and one Shama Kant Chatterjee executed a surety-bond 
Rashmant Daai along with the Receiver. By this bond, the executants jointly 
Datta kint and severally bound themselves to pay to the Registrar of this 


Coyrt a sum of Rs, 5,000. The material portion of the bond is 
in these terms: "The condition of this obligation is such that , 
ifthe above bounden Baroda Kanta Sarcar shall duly account for 
all and every the sum and sums of money which hehas already 
received on account of the rents and profits of the immovable 
property of the said estate and shall duly pay the balance which 
shall be certified to be due from him as this Court shall direct, then 
thisobligation shall be void ; otherwise, it shall remain in full 
force." The accounts have now been taken and it has transpired 
that not only is the Receiver not entitled to receive any money from 
the plaintiffs, but he is liable to pay Rs. 6,708 to the plaintiffs, 
as determined hy our order, dated the 23rd July 191a (1). The 
plaintiffs have now applied to this Court for an order upon the 
surety under section 145 of the Code for the payment to them of 
Rs. 5,000 or:of such smaller sum as remains unpaid by the Receiver 
to them under the orders of this Court. On behalf of the 
surety, objection has been taken tothree of the items for which 
the Receiver has been made liable to the plaintiffs, namely, fis, 
costs of the proceedings to take accounts, secondly, interest on the 
sums for which the Receiver has not duly accounted, and, ZAirdZy, 
interest on the sum deposited by the plaintiffs in Court at the 
instance of the Receiver for the release of the estate. It has 
been argued that though the Receiver may have been made justly 
liable to the plaintiffs, for all these sums, the surety is under no 
obligation to pay them, though, he concedes, he is responsible for 
the principal money for which the Receiver has not duly 
accounted. We are of opinion that the objections taken by 
the surety are not well-founded. 


ow ookerjee, J. 


— 9 It is well-settled that the surety for a Receiver is liable to 
the payment of interest on balances improperly retained by him 

> as also for the costs of proceedings in Court, necessarily or pro- 

perly incurred in consequence of the Receiver’s default, such as 

the costs of a proceeding to take accounts, of an attachment for 

failure to account, of an application for his discharge and for the 

appointment of another person in his place, and of any proceed- 

ings taken to enforce the reognizance. The leading decision on 

the point is that of Sugden L. C. in Maunsell v. Egan (2), 

(1) 20 C, L. J. 113. (2) (1846 9 Ir. Eq. Rep. 288; 8 J. and L. 251. 
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where he affirmed the decision of Blackburn M. R. in Maunsell 
v. Egan (1). As the Lord Chancellor pointed out, the con- 
dition was that the recognizance shall be void if the Receiver 
shall duly account for sums received and shall duly pay the balance 
found due; the costs of the proceeding to take the accounts 
have: been incurred as the necessary consequence of the neglect 
of the Receiver duly to render an account, and the liability for 
interest is also attributable to the same cause. The recognizance 
has, therefore, become absolute, and to the extent of the sum for 
which it was acknowledged, the surety must be responsible for 
the loss occasioned by the default which rendered the recogni- 
zance absolute. This exposition has been repeatedly followed: 
Re Macdonoghs (2), Smart v. Flood (3), Walters v. Waters (4). 
In ihe matter of Nugent (5). In the case of Zn re Graham (6) 
Chitty J. referred to the judgment of Eldon L. C. in 
Dawson v. Rayne (7) and stated the law in these terms: 
‘(The surety is answerable to the extent of the amount of 
the recognizance for whatever sum of money, whether priucipal, 
interest or costs, the Receiver has been liable, including 
the costs for his removal and of the appointment of a new 
Receiver in his place." We may take it, then, as the general 
rule that the surety of a Receiver is answerable, to the amount 
secured by his recognizance, for such interest as well as for such 
principal as the Receiver is liable to pay, and also for such costs 
as may be thrown on the Receiver. The objection of the surety 
as regards the costs of the account proceedings and the interest 
allowed on sums for which the Receiver did not duly accoun’, 
must consequently be overruled. 

As regards the interest allowed to the plaintiffs against the 
Receiver on the sum which they were compelled to bring into 
Court at tlie instance of the latter, the surety has argued that 
he is not liable. There is apparent force in this contention, but 
upon closer examination, the objection turns out to be ground. 
less. The deposit was intimately associated with the discharge 
of the duties of the Receiver and of his liability to render an ac- 
count of the rents and profits received byhim. The Receiver was 
called upon to account. He submitted a statement of accounts, 
which was accepted by the Subordinate Judge without due 
scrutiny and which showed that he as Receiver was entitled 


(1 (1845) 8 Ir, Eq. Rep. 872. 
(3) (1878) I. B. 10 Eq. 269. 
(3) (1888) 49 L. T. 467. 

(4) (1847) 11 Ir. Eq. B. 886. 


(5) (1897) 1 1. R. 464, 
(6) (1895) 1 Ch. 66. 
V7) (1826) 2 Russell 466 (471). 
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to obtain a large sum from the plaintiffs. The plaintiffs protested 
that the accounts were unreliable, that nothing was due from . 
them, and that if the accounts were properly taken, they would 
be found entitled to receive a large sum from the Receiver. 
The Court, at the instance of the Receiver, summarily overruled 
this objection, aud compelled the plaintiffs to bring into Court 
the sum claimed by the Receiver as due to him on his accounts, 
so as to enable him to apply the money to discharge the liabilities 
which he alleged he had incurred for the benefit of the plaintiffs. 
The plaintiffs were compelled, in these circumstances, to bring 
the money into Court. The accounts were then examined in 
details by order of this Court, and it transpired ultimately that 
the claim ofthe Receiver against the plaintiffs was wholly unfound- 
ed. The Court accordingly held the Receiver liable for irfterest on 
the sum which the plaintiffs had been obliged to deposit at his 
instance. We are of opinion that for this sum also, the surely 
is liable on his bond, as it is not fairly distinguishable from the 
interest the Receiver was held liable to pay on sums for which 
he had not duly accounted. The principle is that the liability 
of a surety upon the bond of a Receiver conditioned for the due 
discharge of his duties is limited to cases of a violation of those 
duties which may properly be said to be within the scope of his 
appointment as Receiver, in other words, the surety is responsible 
only in respect of liability incurred by the Receiver in his 
capacity as Receiver: in re Walker (1) Board of Trade 
v. Employers L. A. Corp (2. To determine, whether 
a particular liability has been incurred by the Receiver 
in his capacity as Receiver, the test to be applied is, could 
the Receiver be made accountable in that respect in the 
account proceedings ; if he could not, the surety is not liable; 
if he could be held liable in that proceeding as Receiver, the surety 
is liable. Here, the Receiver contended, in the proceedings to 
take his accounts, that the plaintiffs were bound to proceed 
against him by way of a separate suit to recover the interest on 
the deposit. This was over-ruled on the ground that the liability 
he had incurred arose out of an act done by him in the discharge 
of his duties as Receiver “and not in relation to a matter beyond 
the scope of his appointment. This shows conclusively that xu 
objection in the present case is not sustainable. 

We direct accordingly that an account be prepared P the 
sum still due to the plaintiffs from the Receiver under the order 


(1) (1807) 2 Oh, 120, (3) (1010) 3 K. B, 649. ` = 
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of this Court after deduction of the various sums which have 
been paid from time to time and that the surety be called upon 
to deposit the balance in this Court within one month of the 
date on which notice of the ascertained amount is served on 
him. We may add that when the surety thus satisfies the claim 
of the plaintiffs, he will be entitled to show in the place of the 
Receiver to the extent of this payment made by him, and, to 
reimburse himself from the sums ordered to be paid by the 
defendant Ram Narain Patra to the Receiver, [G/ossop v. 
Harrison (1), Re British. P. T. L. Co. (2), without derogation 
of his right to sue the Receiver. Henderson v. Skerrett (3). There 
will be no order as to the costs of these proceedings. 

A. T. M* Ordered accordingly. 


(1) (1814) Cooper 61; 3 Ves, & B. 184. 
(8) (1910) 2 Oh. 470, (8) (1842) 5 Ir. Eq. Rep, 404, 


CIVIL RULE. 


Before Mr. Justice Woodroffe and Mr. Fustice D. Chatterjee, 
| ADHAR CHANDRA GOPE 


v. 
PULIN BEHARY SAHA.* 

Civil Procedure Code ( Aot V of 1908), Seos, 48, 47, 104 ol. (h), 1465— Apypeal— 
Smali Causo Court — Decree, ewsconiion of—Swrety— Order. directing the 
arrest of a surety, if appealable, 

An order directing the arrest of a surety passed by a Oourt exercising 
ordinary civil jurisdiction, in execution of a Smal] Cause Court decree transferred 
to it, is appealable, 

Rule obtained by the Petitioner, Adhar Chandra Gope. 

The Opposite Party, Pulin Behary Saha, obtained a decree 
for Rs, 111-5-3 in the Court of Small Causes at Dacca, 
against the petitioner’s brother Har Lal Gope. The decree 
having been sent for execution to the Court of the 1st Munsiff at 
Dacca, the opposite party applied for execution of the decree 
by arrest of the judgment-debtor, Hara Lal Gope, who was 
accordingly arrested and detained injail and the petitioner got 
him released on the 18th June, 1913 by executing a security 
bond, the principal conditions of which were that the judgment- 
debtor would file within a month an application for insolvency, 


* Civil Rule No, 481 of 1914, and in the matter of Miscellaneous Appeal 
No. 14 of 1914 of the Court of the District Judge of Dacca, against the order 
of the Munsiff, Ist Court, Dacca, passed in execution case No, 402 of 1918, 

Ld 


129 


CIVIL, 


1914. 
mae auand 
Rashmani Dasi 


V. 
Raroda K&nt. 


a p 


Mookerjee, J. 


OIVIL. 


Lent r a 


1914. 
—n— 


May, 22, £5, 


130 


CIVIL, 
1914, 
—P 
Adhar Chandra 


v, 
Pulfn Behary, 


May, $5, 


THE CALCUTTA LAW JOURNAL, [Vou, XX 


and that, if he did not so apply, the petitioner would produce 
him in Court whenever required, and in default he would be 
liable for the decretal amount, and so forth. On the 14th 
July, 1913, the judgment-debtor Har Lal filed a petition of 
in&olvency before the District Judge of Dacca, who returned 
the same for some amendments. Onthe 13th November, 1913, 
another application for insolvency was filed after the necessary 
amendments. On the 11th February, 1914, the present petitioner 
was arrested under a process of the Court in execution of the 
said decree, and was sentenced to civil jatl for a period of 
6 months. The allegation ofthe petitioner was that no notice 
was ever,served upon him of the application of the oppcsite 
party for execution of the decree by his arrest. e 

Against the order of the learned Munsiff, the petitioner 
preferred an appeal to the District Judge of Dacca, who having 
held that no appeal lay in the case, dismissed the appeal. Being 
aggrieved by the said order of the learned District Judge, the 
petitioner moved the High Court and obtained the Rule. 

Babu Rajendra Chandra Guha for the Petitioner. 

Babu Gopal Chandra Dass for the Opposite Party. 

The following judgments were delivered : 


Woodroffe J.—The first question which, we have to decide 
in this case is whether or not there was an appeal from the 
Munsiff to the District Judge. The latter has held that there 
is not. 

We cannot go into the merits of this case as all the facts 
are not before us. Therefore I limit my observations to the 
question whether the applicant was entitled to be heard before 
the District Judge. ' 

I think he has made out his right of appeal to the District 
Judge because although. section 104, clause (4) excepts from 
appeal an order directing the arrest of a person iw execution of a 
decree, we must also look at the other sections of the Code. 
Under section 42, the Court executing a decree sent to it has 
the same power in executing such decree as if it had been passed 
by itself and the order in executing such decree is subject to 
the same rules in respect of appeal as if the decree had been 
passed by itself. In the present case, the decree of the Small 
Cause Court was sent for execution to the Court of the Munsiff. 
Now, there would have been an appeal from the order of the 
Munsiff, Then, according to -section 42, there would be an 
appeal from his order as a Court executing a decree, Further, 
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under the provisions of section 145 of the code, a surety is for CIVIL, 
the purposes of appeal to be deemed a party within the meaning 1914. 


of section 47 and an order under section 47 is an appealable Adhar Ohandra: 


decree. 

Therefore I think that the rule must be made absolute *in 
'so far asthe order of the District Judge refusing to hear the 
appeal is hereby set aside and the matter must be re-heard 


9. 
Pulin Béhary, 
Woodroffe, J. 


by him. 
Pending the hearing of the appeal before the lower appellate 

Court, the petitioner will be released on the same security as 

before. . 
The applicant is entitled to his costs one gold mohur. 


Chatterjee J.—1 agree. 


A.N. R, C. Rule made absolute, 





Before Mr. Fustice Fletcher and Mr. Fustice Richardson. 


LAKHI NARAIN GANGULI OIvIL. 
vU. ' 1914, 
FELAMANI DASI AND OTHERS.* June, 29. 


Civil Procedure Code (Act V of 1908, O. XXI, R. 2—Limitation—- Deoree, ae 
execution of —Part-payments, certificate of—Separate petition other than 
application for execution, if necessa ry — Limitation within which decree- 
holder must certify, if any. 


A decree-holder made an application for execution of his decree more than 
3 years after the date of the decree, andin tbe application for exeoution he 
certified certain payments made by the judgment-debtor, these payments being 
endorsed on the back of an office-copy of the decree. Upon an objection being 
taken as to the execution of the decree on the ground of limitation : 

Held, that the application was not barred, inasmuch as the part-payments 
were within time to prevent the decree from being barred, and, there being 
no period of Mmitation fixed within which the decree-holder must certify, the 
decree-holder oould certify the part-paymenta at any time, and it was not 
necessary that a separate petition should ba filed merely certifying the part- 
satisfaction of the decree, 


Civil Rule obtained by the Judgment-debtor petitioner under 
section 25 of the Provincial Small Cause Courts Act. 

Application for execution. e 

The material facts will appear sufficiently from the judgment. 

Babu Khitish Chandra Chakravarty for the Petitioner. 

Babu Bepin Behary Ghose for the Opposite Party. 

The judgment of the Court was as follows: 


*Oivil Rule, No. 449 of 1914, issued in the matter of Judicial Mise. Cage 
No 9 of 1914, of the Oourt of the Subordinate Jadge at Bankura, exercising the 
e powers of a Court of Small Causes 
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CIVIL, This is a Rule obtained by the judgment-debtor calling 
1914, upon the decree-holders to show cause why the order directing 
Lakbi Narain. execution to issue should not be set aside. The decree was 


obtained as long ago as the 5th April 1909 and the application 
fom execution was made on the 17th December 1913. 
Between these two dates, on three occasions, as found by the ' 
learned Judge of the Court below, the judgment-debtor made 
part-payments to the decree-holders, namely, on the 6th 
March 1911, 18th .March 1912, and the 21st February 1913. 
Receipt of each of these payments was endorsed on the back of 
a an office-copy of the decree and thereupon the decree-holders 
applied on the 17th December 1913 for execution for the balance 
remaining due under the decree. They stated in their applica- 
tion the fact that there had been part-payments made and asked 
the Court to issue execution for the balance, The judgment- 
debtor stated that he did not make any part-payment and that 
the entries on the back of the copy of the decree rendering such 
payments were not genuine, -There can be no doubt that these 
part-payments were genuine transactions and the learned Judge 
came to a correct conclusion when he so decided. The only 
question is whether these part-payments have been properly 
recorded in the Court because under the terms of Order XXI 
Rule 2 sub-Rule (3), Code of Civil Procedure “ a payment or adjust- 
ment of a decree, which has not been certified or recorded shall 
not be recognized by any Court executing the decree," "There 
is no definition of what certifying or recording is ; but it is quite 
clear that the practice in this country is that the decree-holder 
certified the part-payments in the application for execution and 
thereupon the Court having recorded the whole of the petition 
directs execution to issue for the balance. There is no doubt 
that that is the usual mode of proceeding and that it is not usual 
that a separate petition is filed merely certifying the part satisfac- 
tion of the decree, There is no period of limitation fixed within 
which the decree-holder must certify, and, therefore, the decree- 
° holder can certify the part-payments at any time and if 
the part-payment be within time to prevent the decree 
from being barred, then execution can issue for the balance. 
In this case the last part-payment was on the  aIst 
February 1913 and the execution was applied for on the 17th 
December of the same year. That was obviously within time. 
The present Rule, therefore, fails and must be discharged with 
costs—one gold mohur. 
A.N. R, C, Rule discharged, * 


E. 
Felanmni Das. 
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Before Str Asutosh Mookerjee, Knight, Fudge, and Mr. Justice 


Beaches oft. 
KALI KANTA SAHA . i . Ory 
v. 1914, . 
ISMAIL.* Muss gi, 
Contract, breach of — Shipment '— Delivery, late— Obligation to take dalivery— Varoh, 2. 


Cannel 


Damages, measure of —Burden of proof. ` 


. The defendant entered into a contract with the plaintiff to deliver 50 tons 

of Rungoon rice in June and another 50 tons in July. There was a clause in 
the contract to the following effect: “It is hereby likewise agreed that no 
objection is to be raised by you in the case of the delivery of the goods being 
delayeg by reason of the non-arrival in time of the Steamer carrying the goods 
on account of the shallowness of water at Diamond Harbour, damage to the 
steam engine, accidents of the sea and other causes not under human control, 
a8 also owing to late shipment at Rangoon :" 
.  -Held, that the contract was Lhat the goods should be put on board in such 
time as to make it possible to lave them delivered to the purchaser at Caloutta 
on the dates specified, if the ship started on such a day as to arrive in Caleutta 
in time, but that if for any reason for which the vendor was not responsible the 
ship could not start in time and consequently arrived in Oaleutta too late to 
make it possible for the vendor to deliver to the purchaser the goods on the 
appointed day, the vendor was not to be held Hable in damages, 

That it was obligatory upon the defendant to establish that the delay was 
attributable to circumstances for which he was not responsible. 

The term ‘shipment’ includes not merely the loading of gooda on board the 
ship but also the starting of the ship. 

As soon as the contract has been broken, the obligation of the purchaser to 
take delivery of the goods vanishes ; he is not bound to accept the goods when 
they are delivered late. 

The right measure of damages is the difference between the contract price 
and the market price on the date of delivery originally agreed upon by the 
parties, 

Grenon v, Lachmi Narain (1) referred to. 

Appeal by the Plaintiff. 

Suit for damages for breach of contract. 

The material facts and arguments appear from the judgment, 

The Court of first instance decreed the suit and estimated 
the damages at the difference between the contract price and the 


market rate when the goods were "to be delivered. On appeal 
the suit was dismissed. 


* Appeal from Appellate Dearee No. 361 of 1812, against the deoree of 
A 32 K rond ee udge of 24-Parganas, dated the 4th January, 
reversing that of Faba abati Charan Kundu, Munsiff of Sealdah 
dated the J4th November, 1910. i l is 


(1) (1896) I. L. R. 24 Oale. 8; L. R. 28 I, A. 119, 
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Babus Satish Chunder Ghose and Smritis Chundér Ghose 
for the Appellant. 

Babu Provas Chunder Mitter for the Respondent. 

The judgment of the Court was delivered by 


i Mookerjee J.—This is an appeal by the plaintiff in a suit 
for damages for breach of contract. The defendant entered into - 
a contract with the plaintiff on the 19th February 1909 to 
deliver 50 tons of Rangoon rice in June 1900 and another 5otons 
in July 1909. The contract wasin these terms: ‘ We have this 
day sold to you the under-mentioned goods of the following 
description and condition, namely, one-hundred tons of No.: 
small mill rice of average quality of the season at the time of 
delivery, at Rs. 3-6 only per Bazar Maund, Bazar Dustoop nett 
and empty gunnies being packing of the said rice at Rs. 25 
per cent. bags. Terms cash before delivery. Deliverable fifty 
tons in June and 3o tons in July 1909." There was a further 
clause in the contract to the following effect: “It is hereby 
likewise agreed tbat no objection is to be raised by you in the 
case of the delivery of the goods being delayed by reason of the 
non-arrival in time of the steamer carrying the goods on account 
of the shallowness of water at Diamond Harbour, damage to 
the steam engine, accidents of the sea and other causes not 
under human control, as also owing to late shipment at Rangoon." 
The June consignment was not delivered on or before the 3oth 
June. The result was that on the 3oth June the plaintiff wrote 
to the defendant and tendered him the price for the consignment 
and intimated that if the defendant failed to deliver the rice in 
question within tbat date, he would be held liable for the 
difference of price. On the 6th July, the plaintiff again wrote 
to the defendant a letter in which he stated that the amount 
tendered had been refused, and that he consequently claimed 
damages to the extent of Rs. 510. On the oth July the defendant 
replied to these letters. The position he took up was that 
under the terms and conditions of the contract, the plaintiff 
was not entitled to any damages for late delivery. The ground 
on which this defence was taken may be stated in his own words ; 
namely, “that as the deliverfes are subject to and controlled 
by the shipments during the months mentioned iu the contract, 
there can be no question of any particular due date for delivery, 
and, therefore, no tender is possible on the part of the buyer." 
The defendant further intimated that the rice was on that date 
ready for delivery at Howrah Ghat. The plaintiff, however took 
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no notice of this letter and refused to accept delivery of the rice. 
As regards the July consignment, on the 3oth July the plaintiff 
wrote again to the defendant and tendered the price thereof. 
He further stated that if the rice was not delivered in terms 
of the contract within 24 hours, that is, on or before the last 
day of July, the defendant would be held responsible for damages. 
The defendant in answer took up the position that under the 
terms of the contract the delivery was controlled by and made 
according to the shipments made at Rangoon during the month 
for which delivery was mentioned in the contract. On the 
3rd, August, the plaintiff claimed damages as on the previous 
occasion. On the next day, the defendant intimated to the 
plaintif&that the July shipment had arrived at port and was 
ready for delivery at Howrah Ghat. The plaintiff took no notice 
of this, and on the 27th September 1909 commenced the present 
action for damages for breach of contract. 

The Court of first instance found that there had been a 
breach of the contract, made a decree in favour of the plaintiff, 
and estimated the damages at the difference between the contract 
price and the market rate when the goods were to be delivered. 
Upon appeal, the District Judge has reversed the decision of the 
Subordinate Judge and dismissed the suit. He has held that 
there was no breach of contract and that the plaintiff was not 
entitled to any damages. He has further found that whatever 
the real meaning of the contract might be, the plaintiff should 
have accepted the goods as on the dates on which they were 
offered to him, as the market price was then the same as on the 
dates on which the goods were agreed to be delivered. 

On the present appeal by the plaintiff, it has been argued 
that the contract has been broken. To determine the validity 
of this contention, it is necessary to interpret the contract. It is 
plain that the goods were to be delivered on or before the 
30th June and 31st July 1909 respectively. It is admitted 
that the goods were not so delivered, prima facie, there was thus 
a breach of the contract. The defendant, however, relies upon 
the clause already mentioned which, states that no objection 
would be raised by the purchaser in the case of the delivery 
of the goods being delayed owing to late shipment at Rangoon. 
. It is. plain that as the defendant relies upon the exception, 
the burden is upon him to establish that the case is covered by 
the exception upon which he relies. If any authority is needed 


for this self evident position, reference may bé made to the 
* 
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decision of the House of Lords in the case of Frank Stewart v. 
Tyzack and Branfort Steamship Coy. Limited (1) where Lord 
Loreburn observed that the burden of proving that the case 
comes within the exception lies upon the person who sets it 
up. To make this clause fit in with his case, the defendant seeks 
to interpret it in the manner following: He argues that 
according to this claim, liberally construed, he was at liberty to 
delay the shipment at Rangoon to any day within the month on 
the last day of which the goods were to be delivered to the 
purchaser, and that it is immaterial whether the delay was due 
to avoidable reasons or to circumstances over which he had no 
control. "This construction strikes one as, ou the face of it, 
eminently unreasonable. There has been considerable digcussion 
at the bar as to the meaning of the expression ‘late shipment ;’ 
but one point is absolutely plain, namely, that the term ‘shipment’ 
includes not merely the loading of goods on board the ship 
but also the starting of the ship. It could never Fave been 
intended by the parties that one of them, the purchaser, would be 
placed absolutely at the mercy of the vendor who was to be 
at liberty capriciously to delay the shipment of the goods at 
Rangoon to the detriment of the purchaser: What they clearly 
intended was that the goods should be put-on board in such 
time as to make it possible to have them delivered to the 
purchaser at Calcutta on the dates specified, if the ship started 
on such a day as to arrive in Calcutta in time, but that if for any 
reason for which the vendor was not responsible the ship could 
not start in time and consequenly arrived in Calcutta too late to 
make it possible for the vendor to deliver to the purchaser the goods 
on the appointed day, the vendor was not to be held liable in 
damages. Inthis view of the matter, it would be obligatory 
upon the defendant to establish that the delay is attributable 
to circumstances for which he is not responsible. This indeed 
is clear from the decision of the Court of appeal in the case of 
Dunn v. Bucknill and others (2) where it is stated that ifa party 
relies upon an exception, to take his case out of the contract, 
he must prove that the circumstances are not attributable to 
his negligence. In the case before us, there is no evidence in the 
record to show that the defendant is not responsible for the delay 
which actually took place: Indeed, his case has never been 
that the delay was unavoidable. Before the suit was commenced, 
as soon as the claim for damages was made against him, he took 


(1) (1918) A. O. 680 (689). (1) (1902) 9 K. B, 614 (631). 
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up the position that under the terms of the contract he was 
entitled to delay shipment up to the last day of the month 
in which the goods were to be delivered. This clearly he was not 
entitled to do upon a reasonable interpretation of the contract. 
The defendant has clearly failed to bring his case within the 
exception, and we must accordingly hold that there was a breach 
of the contract, 

The question next arises, whether the plaintiff is entitled 
to damages. On behalf of the defendant the view taken by the 
District Judge has been reiterated before us, namely, tiat in- 
asmuch as the market price had not varied between the dates 
on which the contract was to be performed and the dates on 
which the goods were actually offered, the plaintiff was bound 
to accept them. There is obviously no foundation for this conten- 
tion. As was pointed out in the case of Behn v. Burness (1), as 
soon as the contract has been broken, the obligation of the 
purchaser to take delivery of the goods vanishes; he is not 
bound to accept the goods when they are delivered late. In 
these circumstances, there can be no question, as was pointed out 
in the case of Grenon v. Luchmt Narain Augurwala (2), that the 
right measure of damages is the difference between the contract 
price and the market price on the date of delivery originally 
agreed upon by the parties. This was correctly accepted as the 
basis for the determination of damages by the Court of frst 
instance. 

The result is that this appeal is allowed, the decree of the 
District Judge set aside and that of the Court of first instance 
restored with costs both here and in the Court of appeal below. 


A, T. M. Appeal allowed. 


(1) (1868) 8 B. and B, 751 (759), 
(2) (1898) 1, L. R. 24 Calo, 8; D. B. 93 L A. 119, 
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Before Mr. Justice N, R. Chatterjea and Mr. Fustice OAREN 
GOPAL MISSER 


v, 
TRE CHAIRMAN OF GAYA MUNICIPALITY anp 
, ANOTHER.* 

Bengal Municipal Act {III of 1884. B. O.) Saos. 190, 994, 996, #29, 970— 
Drain, remotal of —Commissionere, power of — Order directing the removal, 
if ultra vires—Consent. to the order, whether iode MTAHEN HUS 
estoppel, 

Heid that under the Bengal Municipal Act, the Municipal Commissioners 
have no power to require a drain (nali) in a buildmg not being & branch drain or 
a drain leading to a public sewer, to ba removed, and as such an order passed 
by the Municipality directing the removal of a drain is wlira vires, 

Heid further, that although the plaintiff consented to the order passed by 
the Municipality, the consent given by him could not estop him from challeng- 
ing the order as era vires, inasmuch as the Municipality had no power under 
the statute to make such an order, and nothing was shewn that the Muni- 


cipality had acted on the consent to ita prejudice, 

Appeal by the Plaintiff, Gopal Misser. 

Suit for a declaration as against the Gaya Municipality that 
the orders passed by it directing to remove a drain (nalt) on the 
roof of the plaintiff's building 2 feet to the west of the place 
where it was, were ultra vires. 

It appears that there was a dispute between the plaintiff 
and the defendant No. 1 Kirat Chand, over the discharge of dirty 
water on the land of the latter near a public road ; and the 
Municipal Commissioners passed orders to the above effect direct- 
ing the removal of the drain. Hence the suit. . 

` It further appears that the order of the Municipality. was 
actually carried out—apparently after the institution of the suit. 

Babu Buldeo Narain Singh for the Appellant. 

Moule? Muhammad Mustapha Khan and Babu Lalit Mohan 


Banerjee for the Respondent. |. C, A. V. 
The judgment of the Court was as follows : 
The question raised in this appeal is whether under section 
224 of the Bengal Municipal Act (Act III of 1884), the Muni- 
cipal Commissioners have any power to order the plaintiff (the 
owner or occupier of a building) to remove a 53/1 (drain) on the 
roof of the building 2 feet to the west of the place where it was. 
Section 224 provides “the Commissioners may require the 


peal from Appellate Decree, Mo. 237 of 1911, against the deoree of 
8. C. ' ilok, Esq., Officiating District Judge of Gays, dated the 29th of 
September, 1910, affirming tbat of Babu Hridaya Nath Majumdar, Munsiff 
Jet Court of Gaya, dated the 15th of July, 1910. 
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owners or occupiers of any land within 15 days to repair and 
make efficient any drain, privy or cesspool or to remove any 
privy or close any cesspool which is situated on such land." It 
wil be observed that the only power given with respect to a 
drain is to require it to be repaired and made efficient, We think 
-the word ** efficient " means efficient for the purpose of drainage 
and does not include a case where there is no insufficiency in 
draining, but the drain itself should be removed on other grounds. 
Tne section does not give any power to remove a drain nor is 
there any other section in the Act which gives such power. 

The learned pleader for the Municipality referred us to 
sections 190, 226, 239 and 270 clause (2). But section 190 merely 
says that all drains shall be subject to the inspection and control 
ofthe Commissioners. Section 226 provides that unauthorized 
drains leading into public sewers may be demolished, but in the 
present case the drain in the house did not lead into any public 
sewer, Section 229 relates to alteration of branch drains. Sec- 
tion 270, clause (2), among other things makes the allowing of 
any offensive matter to run, drain or be thrown into a surface 
drain near any road punishable. None of the above sections 
gives any power to remove a drain, such as the one in suit. We 
find that section 14 of the Darjeeling Municipal Act (Bengal 
Act I of 1900) adds section 224C which provides that the Com- 
missioners may by written notice require the owner of any 
building or land to reconstruct, enlarge, extent, alter, repair, 
make efficient, stop up or remove any drain belonging to such 
building or land, but that section applies only to Darjeeling. 
We are accordingly of opinion that under the Bengal Municipal 
Act, there is no power to require a (nalt) drain in a building not 
being a brauch drain nor a drain leading to a public sewer to be 
removed, and that the order of the Gaya Municipality in the 
present case is «lira vires. 

The Court of appeal below however, has dismissed the suit 
on the ground that the plaintiff having consented to the order 
passed by the Vice-Chairman of the Municipality was estopped 
from, bringing a suit." But if the Municipality has no power 
under the statute.to make such an order we do not see how the 
consent given by the plaintiff could estop him from challenging 
the order as ultra vires, apart from the fact that nothing has 
been shewn that the Municipality has acted on the consent to 
its prejudice, 

We are informed that the order of the Municipality has 
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actually been. carried out ; if so, it was apparently done after the 
institution of the suit. We are accordingly of opinion that the 
plaintiff is entitled to a declaration as against the Municipality 
that the orders passed on the roih January and roth February 
1940, directing the removal of the drain are ultra vires. But 
although we hold that the Municipality had no power to pass the 
orders. we have no doubt that the order was a reasonable and 
proper one. There was a dispute between the plaintiff and the 
defendant No. 1 over the discharge of dirty water on the land of the 
latter near a public road, and the matter was settled by the order. 
Under the circumstances we direct that each party will bear 
his own costs in all the Courts, There being no cause of action 
against the defendant No. 1 the decree of the Courts below dis- 
missing the suit as against him will stand confirmed with cósts. 


A. N. R. C. Appeal allowed in part. 


Before Sir Lawrence Fenkins, K. C. J. E., Chief Vustice, and 
Sir Asutosh Mookerjee, Knight, Fudge. 


BIBHUDENDRA MANSINGH BHRAMARBAR Ral 
“ v. 


DEBENDRA NATH DAS.* 


Tenure-holder-— Bengal Tenancy Act (VIII of 1885), Seo, 5, sub-sees, (1) and 
(6 ) — Presumption, if vebutted— Tenure-holder resercing a portion of land 
to be cultivated by himself— Lond partly oultirated by under-tenant and 

` partly by tenani— Lease, construction of. 


A person who has acquired from a proprietor a right to hold land for the 
purpose of collecting rents or bringing ıt under oultivation by establishing 
tenants on it is prima facie within the definition of a tenure-holder in section 5 
(1) of the Bengal Tenancy Act, but there may be other persons who are 
tenure-holders, although they may not have acquired aright to hold land for 
the purpose of collecting rents or briuging it under cultivation by establishing 
tenants on it ; in other words, it is possible for a person to bea tenure-holder, 
although a part of the land ‘in his occupation ig cultivated by himself, and was 
intended to be cultivated by himself, The fact that the land has been cultivated 
by the nnder-tenants is perfectly consistent with the inference that the tenant 
is a tenure-holder, although he has reserved a portion of the land to be cultivated 
by himself or by his servants, 

The presumption of a tenant belug a tenure-holder, arising from holding 
an area excceding 100 standard bighas, ia not rebutted by showing that he has 
reserved a portion of the land to be cultivated by himself or by his servants. 

Where-a grant was made in order that the grantee might oultivate the 

* Letters Patent Appeal No, 01 of 1912, against the decision of Mr, Justice 
Richardson, dated the 16th July, 1912, in Appeal from Appellate Decree No. 
1960 of 1909, against the decree of L. O, Adami, Esq, Bpocial Judge of-Onttack, 

«dated the 16th August, 1909, affirming that of Babu Balmukund Kanongo, 
Assistant Settlement Officer of Cuttack, dated the 20th. December; 1907, 
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land after making it fit for cultivation at his own expense by hia own efforts 
and: the lease also provided that “the grantee may enjoy the land by cultivating 
it or having it cultivated ; and that it will be competent to the grantee to 
make auch other arrangements or adopt such other means as be might consider 


necessary for cultivating the same and that the grantor would not raise any 


objection thereto :" i ve 


. Hald; that the terms of the lease did not negative the statutory presumption 
under section 5 (8) of the Bengal Tenancy Act. 

Where the grant was for tha purpose of reclamation, and ihe grantes Was 
expected to reclaim the land at his own expense, and in tho lease, there was 
a period of remission fixed, during which no rent wag to be paid on account 
of the land itself, the rate of rent itself was fixed in perpetuity‘and a preminm 
was paid by the grantee to the grantor : 

Held, that the grant was intended to ba that of a tenure. 

Gokul Mandar v. Padinanund Singh (V) referred to. 

Appeal by the Plaintiff. 

Suit for declaration that the defendant was a tenure- holder 
and not a raiyat as determined in the settlement proceedings. 

The defendant held under a lease granted to him on the 7th 
June, 19or. 

The Settlement Officer as also the Special Judge held that 
the defendant was a tenure-holder. The defendant appealed 
to the High Court. 

Dr. Rash Behary Gio. . Babus Narendra Chunder Bn 
and Sures Chunder Cauckerbutty for the Appellant. 

Babus Ram Churn Mitra and Sr1s Chunder Chowdhry for 
the Respondent. C. A. V, 

The following judgment was delivered by 


Richardson J.—Tnis appeal is preferred by the defendant 
from the decree of the Court of appeal below which upheld the 
decree of the first Court in the plaintiff's favour. The suit was 
brought by the plaintiff under section 106 of the Bengal f'enancy 
Actíor a declaration that the defendant is a tenure-holder 
under him in respect of the land to which the' suit relates and 
for au order directing that an entry ina record-of-rigbts published 
on the 6th July 1907 to the effect that the defendant holds the 
land as a riayat be corrected accordingly. 

The plaintiff is a minor whose egtate is under the: charge 
of the Court of Wards. The genesis of the suit appears from 
the judgment of the first Court, the Court of the Assistant 
Settlement Officer of Cuttack, in which an order passed by the 
Director of Land Records upon an inspection of the Record-of, 
Rights after its publication is cited at length. 


2 (1) (1908) I. 1, R. 29 Cale, 707. 
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The facts briefly are as follows: The defendant holds 
under a lease granted on the 7th June r9or, by the plaintiff's 
predecessor to Babu Gokulananda Chowdhury who relinquished 
his rights in favour of the defendant by an instrument dated the 
17th January 1907. The lease covers an area of about 259 acres 
or considerably more than 100 standard bighas. A translation 
of it is included in the paper-book. In the preamble the lease 
is described as a mukarari lease and paragraphs 1, 5 and 9 
contain directions addressed to the lessee to the following effect : 
Paragraph 1 " you shall cultivate the same after making it fit for 
cultivation at your own expense and by your own efforts." 

Paragraph 5. " You shall cultivate the lands mentioned 
in the lease and pay rents" . . . . Paragraph 9—e You 
shall by reserving water and raising bandhs . . . make 
it (z.e, the land) fit for cultivation according to your will and 
shall enjoy the same by cultivating or having it cultivated, and 
you shall be competent to make such other arrangement or 
adopt such other means as you consider necessary for cultivating 
the same and I shall not raise any objection thereto." 

pause to remark that it is not disputed on the plaintiff's 
side that the lease was granted for the reclamation of lands 


'then.waste or that apart from the presumption arising from 


the*extent of the area, its terms are consistent with the creation 
of a raiyati interest. It is contended however that so far as the 
question depends on the construction of the lease the defendant 
may at the least be equally well a tenure-holder or a raiyat. 

In the preliminary proceedings under Chapter X of the 
Tenancy Act, the defendant was first recorded as a tenure-holder. 
The defendant lodged an objection which was summarily decided 
by Settlement Officer on the basis ofa petition of compromise 
dated 3oth January 1907 filed before him by the defendant and 
his sub-tenants. In that petition it is stated that the defendant 
had “ reclaimed and made fit for cultivation" about 106 acres 
ofthe entire area and that about 48 acres of the 106 were 
“left in the ntychas of the said Babu” and the balance 
about 58 acres were cultjvated by “ Jagu Singh and others, 
faiyats . . . . on tenure of division of crops.” So long 
as they “gave kag properly" the tenants were not to be 
ejected but the defendant was to be competent to eject any ‘one 
of the tenants ** who does not properly cultivate the land and 
fails to give the dici properly or allows the land to remain 
waste." 
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This compromise, it is argued for the defendant, is in no way 
conclusive as to his status being that of a tenure-holder. The 
tenants under him might te raiyats or under-raiyats. As to the 
description of them as raiyats, itis argued that the petition is 
not of a very formal character and that the word ‘“raiyats ” is 
,often used popularly to cover various classes of tenants. 
Moreover, it is said, having the petition before him, the 
Settlement Officer entered the defendant inthe Record as a 
raiyat, the entry was included in the Record-of-rights as finally 
published and its correctness has not been disputed by the 
persons more immediately concerned, the defendant’s sub: 
tenants. "E 

No witnesses were called by either party and the only docu- 
ments Other than those to which I have already referred which 
the Courts below appear to have had before them were irsify a 
lease dated the 4th October, 1903, granted by the pa 
predecessor to the defendant of some land in the same village, 
and secondly two petitions filed by the defendant’s sub- tenants 
before the Settlement Officer of date prior to the petition “Of 
compromise. The lease of 1903 is expressed to have been 
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granted for the purpose of building a house required for “gultiva: . a 


ting the land referred. to in the lease of 1901; which again d. rm 
referred to as an sstimrari lease for cultivating that land. — f ^" 

As to the two petitions, the learned District Judge observes 
that they “show that after the first two or three years, the 
tenants have been cultivating the lands on half produce rents." 
" The defendant" he says “ was at liberty to cultivate himself 
or to cultivate by others and it appears that the defendant first 
took one course and then the other.” . 

On the materials I have indicated, the lower Courts have 
held that the defendant ought to have been entered in the 
Record-of-rights as a tenure-holder and not as raiyat. They 
refer to the fact that at the present time something more than a 
half of the cultivated area is in the occupation of tenants. They 
also refer to the area of the land and the presumption that a 
tenant holding more than one hundred standard bighas is à 
tenure-holder (Tenancy Act section®s, (5). They further refer 
to the circumstances and position of the defendant who does not 
belong to the cultivating classes, and reading the lease and the 
petition of compromise in the light of considerations of this kind, 
they arrive at the conclusion that the presumption created. by 
section 103B, that an entry if a Record-of-rights shall be 
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presumed to be correct until it is proved by evidence to be incorrect 
has. been rebutted. For the defendant reliance appears to have 
been placed throughout on the terms of the lease and on the 
quantity of land still to be reclaimed, and it has been con- 
tended that the considerations by which the lower Courts were 
iffluenced were in the circumstances inconclusive and that there 
wasin effect no evidence to prove that the controverted entry 
was wrong. 

In this Court a preliminary objection was taken that the . 
suit was incompetent because, the real dispute being as to the 
relations between the defendant and his sub-tenants and the latter 
not having been made parties, the plaintiff has no /ocus standi. 
But the objection was not taken below and I will assume that the 
plaintiff has an interest, pecuniary or other, sufficient to support 
the suit. 

But the plaintiff cannot have it both ways. The suit cannot 
be treated as in point of form a suit between the plaintiff and the 
defendant and in point ofsubstance a suit between the defen- 
dant and his sub-tenants. As the suit is constituted, the proper 
subject for enquiry is the contractual relations which exist 
between the plaintiff and the defendant and not those which 
exist between the defendant and hissub-tenants. That being so, 
the issue to be determined is narrowed to this, whether as 
between the plaintiff and the defendant, the latter is a tetiure- 
holder or a raiyat, holding in either case at a rate of rent fixed in 
perpetuity. The determination of that question depends primarily 
on the lease of 1901. If the intention of the parties can be 
sufficiently gathered from the terms of that document and the 
condition of things which existed at the time of its execution, 
there is no need for the present purpose to seek further and the 
plaintiff can derive no advantage from the compromise between 
the defendants and his tenants, to which he was not a party, and 
no advantage from such decisions as that in the case of Mohesh v. 
Manbharan (1), which was cited on his behalf. Now in order to 
ascertain the meaning of the lease, it must be read as a whole 
and if it be so read and if due regard be had to state of things to 
which.it applied, in my opigion the primary purpose it discloses 
was that the defendant should bring the land under cultivation 
by his own efforts and he is fairly entitled as against the plaintiff 
to claim the status ofraiyat. In that view which I conceive is 
consistent with the series of decisions to which I was referred, 


(1) (1901) 5 C, L, J. 522. 
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beginning with the case of Durga v. Kaldas (1), and ending 
with the case of Raja Promoda v. Astruddin (2), the suit ought 
to have been dismissed, 

I wish to emphasize the fact that in arriving at that conclu- 
sion I decide nothing as to the relations between the defendarft 
and his sub-tenants, which remain precisely as they were parie 
this litigation was commenced. 

No decision binding upon the sub-tenants can be pronounced 
in a suit to which they are not parties. 

The result is that the appeal succeeds. The suit is dismissed 
and the defendant is entitled to his costs throughout., 

I may add that this judgment has been delayed because I 
suggestdl a certain course to the learned Government pleader. 
which he subsequently found himself unable to adopt. 

Against this order, the plaintiff preferred .an appeal under 
section 15 of the Letters Patent. 

Babus Ram Churn Mitra and Srts Cid Chowdhury fot 
the Appellant. 

Dr. Rash Behary Ghose, Babus Narendra Chunder Basu 
and Sures Chunder Chuckerbutty for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal under section 15 of the 
Letters Patent against a judgment of Mr. Justice Richardson by 
which he has reversed a judgment ofthe Special Judge who had 
confirmed the decision of the Settlement Officer ina suit under 
section 106 of the Bengal Tenancy Act. 

The plaintiff appellant instituted this suit for declaration 
that the defendant was a tenure-holder and not a ratyad as deter- 
mined in the settlement proceedings. The defendant holds 
under a lease granted to him on’ the 7th of June, r9or.. The 
Settlement Officer as also the Special Judge have held that the 
defendant is a tenure-holder but Mr: Justice Richardson has. 
come to a contrary conclusion. 

The area covered by the lease exceeds one hundred bighas. 
Consequently the presumption mentioned in sub-section (5) of 
section 5 of Bengal Tenancy Act is apfplicable. That sub-section 
provides that *" where" as here “the area held by a tenant 
exceeds one hundred standard bighas, the tenant shall be pre- 
sumed to bea tenure-holder until the contrary is shewn.”- It is 
consequently obligatory upon the Court to presume that the 
defendant is a tenure-holder. The only question for detar- 


e (1) (1881) 9 O, L, B 449, (2) (1911) 15 0, W. N, 896, ' : 
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mination is whether the contrary has been shown, The defen- 
dant in support of the contrary view relies upon the terms of the 
lease of the 7th June, 1901. He lays special stress upon the first 
clause of the lease which shows that the grant was made to the 
defendant in order that he might cultivate the land after making 
it fit for cultivation at his own expense by his own efforts. It. 
has been argued that the intention of the grantor was that the 
land should be rendered fit for cultivation and subsequently be 
cultivated by the grantee himself. This contention, however, 
is negatived by the gth clause of the lease which provides 
that “the grantee may enjoy the land by cultivating it or 
having it cultivated, and that it will be competent to the 
grantee to make such other arrangements or adonf such 
other means as he might consider necessary for cultivating 
the same and that the grantor would not raise any objection 
thereto." It wastherefore competent to the grantee to cultivate 
the land himself or to have the land cultivated by means of 
under-tenants. Consequently it is impossible to say that the 
terms of the lease negatived the statutory presumption. 


The case for the respondent is not strengthened by reference 
to the definition of the term ‘tenure-holder.’ Sub-section (1) of 
section 5 provides that “ Tenure-holder ” means primarily a person 
who has acquired from a proprietor or from another tenure-holder 
a right to hold land for the purpose of collecting rent or bringing 
it under cultivation by establishing tenants on it, and includes 
also the successor in interest of persons who have acquired such 
aright.” It is plain from the very terms of this definition that 
itis not exhaustive, The word “ primarily” indicates that this 
js not an exclusive definition. A person who has acquired from 
a proprietor a right to hold. land for the purpose of collecting 
rents or bringing it under cultivation by establishing tenants on 
it is prima facie within the definition, but there may be other 
persons who are tenure-holders, although they may not have 
acquired a right to hold land for the purpose of collecting rents 
.Or bringing it under cultivation by establishing tenants on it, 
in other words, it is possible for a person to be a tenure-holder 
although. a part of the land in his occupation is cultivated by 
himself, and was intended to be cultivated by himself. In the 
case before us, it has been found that the land has been cultivated 
by. under-tenants of the defendant, That is perfectly consistent 
with. the inference that the defendant is a tenure-holder, although 
he has reserved a portion of the land to be cultivated by himself 


Vou. XX.] HIGH COURT, 147 


or by his servants. We are, therefore, of opinion that the UIVIL, 
statutory presumption has not been rebutted. Oa the other 1918, 
hand, there are indications in the lease itself that the grant could Ribhudendya 


never have been intended to be a raiyati grant. In the first place f. 

; Debendra, Nath, 
the grant was for the purpose of reclamation, and the granfee rr 

. was expected to reclaim the land at his own expense. His position —  Meeteriee, J. 

consequently would hardly be intended to be as precarious as: di 
that of a non-occupancy raiyat. In the second place, tbere 
was a period of remission fixed, during which no rent was to be 
paid on account of the land itself. This is a term which 
usually finds place in leases of tenures, In the third place the 
rate of rent itself was fixed in perpetuity and a premium was paid 
by the, grantee to the grantor. Taken as a whole the lease, in 
our opinion, makes it reasonably plain that the grant was intended 
to be that of a tenure, we must hold that a correct view of the 
stains of the defendant was taken by the Assistant Settlement 
Officer and the Special Judge and the judgment of the Special 
Judge ought not to have been reversed in second appeal. The 
view we take is supported by the observation of Lord Davey in 
the case of. Gokul Mandar v. Pudmanund Singh (1). 

The result, therefore, is that this appeal is allowed, the 
decree of Mr Justice Richardson set aside and that of the Special 
Judge restored. 

The appellant is entitled to his costs of both appeals in, 
this Court, 

A, T. M. Appeal allowed : 
I Decree of Special Fudge confirmed, 
(1) (1902) J, D, R. 29 Calo, 707. 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beachcroft. 


SUKUMARI GUPTA 
v 


BHARAT MANDAL.* 


Rent, suit for— Lettars of administration without copy of will —Indian Snooes- 
sion Act (X of 1805), Sec. 189 — Hindu Wille Aot (X XI of 1870), 
Sao. 9— Probate and Administration Aot. (V of 1881), Seos. 24, 95— 
Court, if has jurisdiction to decide as to inaccwrately drawing up of letters 
of administration—Tenant, if can incite Court to decide as to tha ownership 
of reui-—— No issue between parties set up by the tenant as to right to reosive 
roni— Insirumeni, validity of, if oan be challenged by a stranger. 


The terms of a Hindu will can be proved only by a reference to the probate 
or letters of adminiatration as the case may be. 

Where the original will has been lost and ite terms have been satisfactorily 
proved by secondary evidence, a copy of the terms as found by the Court 
should be annexed to the probate or letters of administration as the case may ba, 

Sugden v Lord St. Leonards (1) followed, 

A person to whom the letters of administration has been granted without 
the copy of the will annexed, oan apply only to the Court which has granted 
it, for amendment. 

No Court other than the Court of probate is competent to hold that the 
letters of administration had been imperfectly or inaccurately drawn up or, 
in an investigation of the proceedings of the probate Court to hold that the 
letters of administration have the same effect as if a copy of the terms of the 
will had been annexed thereto, 

Where it is conceded that either A or B is the landlord of C, and A 
Institutes a suit to recover rent from C to which B is joined as a party, if 
it is agreed between A and B that A is entitled to the rent, it is not open 
to C to invite the Court to determine whether 4 or B is entitled to recover 
rent from hím, 


Appeal by the Plaintiff. 

Suit for recovery of arrears of rent. 

The defendant was atenant in occupation of the holding 
under a lease from the plaintifi's father, dated the 20d January, 
1904. The plaintiff's father died on the 29th May, 1904. After 
his death an application was made by his widow for letters of 
administration to his estate with a copy of the will alleged to 
have been left by the testator. The application was not 
opposed and the District Judge recorded an order for grant of 
letters of administration. When the letters were drawn up, 


* Appeal from Appellate Decree No. 1214 of 1912, against the deoree of Rabu 
Tarak Nath Dutt, Subordinate Judge of Jessore, date the 15th February, 1912, 
Mero ipm of Babu Asutosh Mookerjee, Munsiff of Narail, dated the 8th 

&y, 1911. 


(1) (1876) L. B, 1 P, D, 164. 
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they were described as letters of administration without a copy 
of the will annexed. The case for the plaintiff was that under 
the testamentary disposition of her father she acquired a title 
to the disputed laud and she also alleged an oral gift of the land 
in her favour by her father during his life-time. She joined as 
second defendant to the suit her mother, who took out letters 


of administration. The mother entered appearance and stated 


that the property had vested in the plaintiff and that rent was 
payable to her, The tenant defendant pleaded that the plaintiff 
had not acquired a title either under the alleged gift or under the 
alleged will. The primary Court decreed the isuit ; but this 
decree was reversed on appeal. 

Babu Surendra Chandra Sen for the Appellant. 

Babu Troylakya Nath Chakrabarti for the Respondent. 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal by the plaintiff in a suit 
for recovery of arrears of rent. The first defendant, who is the 
tenant in occupation of the holding, took a lease on the 2nd 
January 1904 from the plaintiff's father who subsequently died 


. on the 29th May r9o4. After his deatb, an application was made 


on the 21st December 1907 by his widow for letters of adminis- 
tration to his estate with a copy of the will alleged to have been 
left by the testator. In the petition it was stated that the 
original will had been lost after the death of the testator, and 
the contents thereof were set out under four heads. The appli- 
cation was verified by one of the attesting witnesses to the will 
who stated that the testator had written out a will and executed 
the same in his presence and in the presence of other witnesses. 
The application was not opposed and the District Judge, recorded 
an order for grant of letters of administration. When the letters 
were drawn up, they were described as letters of administration 
without a copy of the will annexed. The case for the plaintiff 
is that under testamentary disposition of her father she has 


* acquired a title to the disputed land and she also alleges an oral 


gift of the land in her favour by her father during his life-time. 
Itis on this two-fold basis that she claims to recover rent from 
the tenant defendant. She has also jéined as second defendant 
to the suit her mother who took out the letters of administration 
mentioned. The tenant defendant entered appearance and 
pleaded that the plaintiff had not acquired a title either under the 
alleged gift or under the alleged will. He further pleaded that he 
had been in occupation of the disputed land for a term of two years 
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and had thereafter surrendered possession to the landlord so that 
he was not liable for rent of the years claimed. The defendant 
also urged that the plaintiff could not proceed with the suit as she 
had not carried out the provisions of sections 15 and 16 of the 
Bangal Tenancy: Act, thereby implying that the plaintiff was a 
tenure-holder and he himself was a raiyat. The mother entered, 
appearance and stated that the property had vested in the 
plaintiff (her daughter) and that rent was payable to her. The 
Court of first instance held that the contract of tenancy 
infringed the provisions of section 48 of the Bengal Tenancy 
Act and dismissed the suit, Upon appeal, the Subordinate Judge 
remanded the case for retrial on the merits. The primary Court 
then held that section 48 of the Bengal Tenancy Act was not a 


-bar and that the plaintff was entitled to recover rent for the years 


in suit. On appeal, the Subordinate Judge has held that no 
title accrued to the plaintiff under the alleged oral gift in contra- 
vention of the provisions of section 123 of the Transfer of Property 
Act, and that, as the letters of administrations had been issued 
to the second defendant, she alone was entitled to the rent. The 
Subordinate Judge has thus allowed the appeal ànd dismissed 
the suit, although he has found expressly that the defendant 
had held over upon the expiry of the term of the lease and had 
been in possession of the disputed land during all three years 
for which rent was claimed. 

The plaintiff has now appealed to this Court, and on her 
behalf the decision of the Subordinate Judge has been assailed 
on two grounds, namely, frst, that upon a true construction of 
the proceedings in the probate Court, it should be held that the 
letters of administration had been granted to the second 
defendant on the basis of the testamentary disposition of her 
father and that consequently her title as legatee was established ; 


and secondly, that if her title as legatee was deemed not to have 


been proved, the question, whether the plaintiff or her mother 
was entitled to the rent due, could not be raised, in the. 
circumstances of the case, by the tenant defendant. 

In so far as the first ground is concerned, we are not 
prepared to give effect to it as well-founded. Under section 189 
of the Indian Succession Act, which has been made applicable to 
Hindus by section 2 of the Hindu Wills Act, it is plain that no 
right as legatee can: be established in any Court of Justice, 
unless a‘Court of competent juri&diction in British India shall 
have granted: probate of the will under which the right is claimed 
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in the suit as framed, the plaintiff asserts her title to the rent 
due. She joins her mother as a defendant, who states that rent is 
due not to herself but to her daughter the plaintiff, In these cir- 
cumstances, is the first defendant competent to raise the question, 
whether the plaintiff or the second defendant is entitled to the rent? 
In our opinion, it is not competent to him to raise this question. ` 
If the first defendant had deposited the rent under section 61 of 
the Bengal Tenancy Act and had obtained a receipt from the 
Court, his liability would have been discharged. As there was 
no real contest between the plaintiff and her mother, the rent 
deposited could have been withdrawn by the plaintiff and the 
Court would not have been called upon to determine whether the 
plaintiff or her mother was entitled to the rent. On the other 
hand, if the first defendant had honestly admitted that the rent 
claimed was due, under section 149 of the Bengal Tenancy Act 
the Court might have refused to take cognisance of the plea that 
rent was due to the mother and not to the plaintiff, unless he 
paid into Court the amount admitted to be due. Thereupon the 
Court would have caused notice of the payment to be served on 
the mother, and if she did not institutea suit against the plaintiff 
and obtained an order restraining the payment of the money, 
the plaintiff would have been entitled to withdraw the sum 
from Court. In this event also, it would have been unnecessary 
for the Court to determine the relative rights of the plaintiff 
and her mother. It seems tous to be plain in these circums- 
tances that where it is conceded that either 4 or B is the landlord 
of Cand A institutes a suit to recover rent from C to which & 
is joined as a party, if it is agreed between 4 and B that A is 
entitled to the rent, it is not open to C to invite the Court to 
determine whether 4 or B is entitled to recover rent from him. 
He is not interested in the determination of this question and he 
cannot be prejudiced by a decree in favour of 44 in the presence 
of B, because Z wonld not be at liberty thereafter to held C 
liable for the rent. There is a class of cases to be found in the 
books where it has been ruled that the validity of an instrument 
cannot be cballenged by a stranger, as, for instance, in the case 
of Lal Achal Ram v, Raja Kasim Husatn (1), A similar prin- 
ciple, is in our opinion, applicable to the case before us. "There 
is no room for doubt that the first defendant has throughout occu- 
pied the land and has dishonestly put forward every conceivable 
defence to delay the recovery of rent from him ; no Court will 


(1) (1908) L. B, 32 I. A. 113; I, L, B. 27 All. 971, 
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assist him, if it can be possibly avoided, in the achievement of 
this object. | 

The result is that this appeal is allowed, the decree of the 
Subordinate Judge set aside end the suit decreed with costs in 
all the Courts. The plaintiff will have a decree for the sum 
glaimed with interest thereon at the rate of 6 per cent. per annum 
from the institution of the suit to the date of realization. In 
view of the character of the defence taken by the first defendant, 
we assess the hearing fee in this Court at five gold mohurs. 


A. T. M. Appeal allowed. 


Before Sir Asutosh Mookerjee, Knight, Fudge, aud Mr. Fustice 
: Beachcroft. 


SASI BHUSAN DEY AND ANOTHER 
i U 


UMAKANT DEY AND OTHERS." 


Rent, suit for--Limitation—Roent — daposited — Deposit, | insufficiont — Bengal 
lenanoy Aot (VIII of 1885), Secs 61, 62, Soh. TII Ari 2 (a)—Agreement 
to pay rent in oash and hind —Hené in kind to be changed into one of cash 
on fature to delitar— Cash, in lisu of delivery fixed — Market rate of rent 
in hind, if can ba realised—Oral evidence as to market rate, if admissible. 


Pi 


The period of limitation prescribed in Article 2, Olause (a) of Schedule TIL 


of the Bengal Tenanoy Act is applicable to a suit for rent whenever rent has 
been deposited under section 61, even though the allegation of the tenant that 
what he had deposited was the full amount due at the time, may ultimately 
prove to be incorrect, = 


Sati Prosad v. Monmotha (1) not followed, 
Sridhar v. Rameswar (2) explained, 


Section 81 of the Bengal Tenancy Act ia applicable to a case where the 
parties agreed that upon failure to deliver the rent payable in kind, a fixed sum 
is to be paid in lieu thereof. 

Where the tenants agreed to pay Bs, 0 in cash and to deliver a specified 
quantity of paddy, that in default of delivery, they would, year by year, accord- 
ing to the instalments specified, pay Rs. 89 as the value of the paddy and ina 
aubsequent part of the dooument, it was stated that they would pay Rs. 48 in 
all to the landlord, namely Bs, 9 in oash and He. 89 in lieu of the paddy, if it 
remained undelivered : . 

Held, that the tenants were liable to pay gis. 30 for the paddy undelivered 


und not its markei value at the date of the sult. 
The rights of the parties should be determined upon the terms of the 


* Appeal from Appellate Decree No, 1517 of 1911, against -the decree of © 


Babu Pankaj Kumar Ohatterjee, Subordinate Judge of Khulna, dated the 
22nd Alarch, 1911, affrming that of Babu S, K, Ghose, Wunsiff of Bagerhat, 
dated the 8!st January, 1910. 


(1) (1913) 180, W. N. 84. (2) (1887) I. L. R 15 Unlc, 166. 
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contract and oral evidence was not admissible to show that the parties really 
intended to enter into a contract different from what had been entered in the 
instrument, 

Appeal by the Plaintiffs, ; 

Suit for recovery of arrears of rent. 

* On the 7th May, 1877,.a contract was entered into between 
the parties, under which the rent was payable partly in cash partly 
in kind. The tenant undertook to pay Rs. 9 in cash and to deliver 
a specified quantity of paddy. The plaintiffs alleged that rent 
had not been paid and sought to recover the cash rent as also the 
value of the paddy at the market rate thereof for the years 
I312to 1315 B. S. The defendants resisted the claim substan- 
tially on two grounds, viz, firs/, that the plaintiffs were not 
entitled to the market value of the paddy but only «Rs. 39 
annually as stated in the contract of tenancy, and, secondly, shat 
the claim was barred in respect of the years 1312 to 1314 B. S. 
inasmuch as the suit had been instituted on the r4th April, 1909, 
more than 6 months after a deposit had been made in the Court 
on the 20th March, 1908, under section 61 of the Bengal Tenancy 
Act. It was found by the Courts below that the deposit made 
was fora smaller amount than what was actually due. The 
Courts below gave effect to the contentions of the defendants. 
Hence this appeal. 

Babu Surendra Chandra Sen for the Appellants. 

Babus Dwarka Nath Chuckerbutly and Brojo Lall Chucker- 
dutty for the Respondents. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the plaintiffs in a suit 
for recovery of arrears of rent for the years 1312 to 1315 (B. S.) 
on the basis of a contract of tenancy dated the 7th May, 1877, 
under which the rent is payable partly in cash and partly in kind. 
The tenants undertook to pay Rs. 9 in cash and to deliver a 
specified quantity of paddy. The plaintiffs allege that rent has 
not been paid and seek to recover the cash rent as also the 
value of the paddy at the market rate thereof. The defendants 
resist the claim substantially on two grounds ; namely, frst, that 
the plaintifs were not entitled to the market value of the paddy 
but only to Rs. 39 annually as stated in the contract of tenancy ; 
and, secondly, that the claim was barred in respect of the years | 
1312 t0 1314, inasmuch as the suit had been instituted on the 
14th April, 1909, more than six months after a deposit had been 
made in Court on the 2oth March, 1908, under section 61 of the 
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Bengal Tenancy Act. The Courts below have given effect tà 
those contentions of the defendants. On the present appeal, two 
points have been urged on behalf of the plaintiffs ; namely, frst, 
that they were entitled to the price of the paddy according to 
the market rate ; and secondly, that the suit is not barred by 
limitation under Schedule III, Art. 2, Clause (a) of the Bengal 
"Tenancy Act. 

As regards the first point, the terms of the contract make it 
plain that there is no fonndation for the contention of the 
appellants. The tenants agreed to pay Rs. 9 in cash and to 
deliver a specified quantity of paddy. The contract then provided 
that if the tenants did not deliver the paddy, they should, year by 
year, according to the instalments specified, pay Rs. 39 as the 
value of the paddy ; in a subsequent part of the document, it was 
stated that the tenants would pay Rs. 48 in all to the landlord ; 
namely, Rs. g in cash and Rs. 39 in lieu of the paddy, if it 
remained undelivered. Itis plain that the parties contracted 
tbat if the paddy remained undelivered, the tenants would be 
liable to pay to the landlords a fixed sum of Rs. 39 as its value. 
Reference has been made to Judicial decisions on this point, but 
the rights of the parties must clearly be determined upon the 
terms of the contract ; and oral evidence is plainly not admissible 
to show that the parties really intended to enter into a contract 
different from what has been embodied in the instrument before 
us. The decisions to which reference has been made were all 
reviewed in the case of Afer Morole v. Prosonno Kumar Ghose(1), 
and that decision clearly is of no assistance to the appellants. The 
first point consequently fails. 

As regards the second point, it has not been disputed that 
on the 2oth March, 1908, the tenants deposited in Court a 
sum of Rs. 249-10 under section 61 of the Bengal Tenancy Act, 
on the allegation that that was the full amount of money then 
due by them to the landlords. After this deposit had been made, 
a receipt was granted to them as provided in sub-section (1), 
section 62, and a notice was also served upon the landlords on 
the 2nd June, 1908. The suit was not commenced till tne 
14th of April, 1909. The plaintiffs cgntend that as the amount 
deposited was less than the full amount of money actually due at 
the time, there was no valid deposit under section 61, and, that, 


consequently, the period of limitation prescribed in Schedule III, 


Article 2, Clause (a), does not govern the case before us. In 
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support of this view, reliance has been placed upon the case of 
Sati Prosad Garga v. Monmotha Nath Kar (1). On behalf of the 
respondents, it has been argued that upon a true construction of 
section 61, it follows that, notwithstanding the fact now estab- 
lished that the amount deposited was less than the full amount 
actually due, the period of limitation prescribed by Schedule III, . 
Art. 2 Clause (a) is applicable. In support of this view, reliance 
has been placed upon the observation in the case of Sirdhar 
Roy v. Rameswar Singh (2). The question raised is not free 
from dif: .ulty, due mainly to the obscurity of the language of the 
legisla.,ve provisions on the subject. 

Sub-section (1) of section 61 provides that in the four cases 
seecified therein, the tenant may present to the Court having 
jurisdiction to entertain a suit for the rent of his tenure or hold. 
ing, an application in writing for permission to deposit in the 
Court the full amount ofthe money then due. Sub-section (2), 
provides that the application shall contain a statement of the 
grounds on which it is made and shall be signed and verified in 
the manner prescribed in Order 6, Rule 13 of the Code of Civil 
Procedure. On behalf of the plaintiffs, stress has been laid upon 
the words “the full amount of the money due,” to support the 
argument that if it subsequently turns out that what has been 
deposited is less than the full amount due at the time of the 
deposit, the deposit, though made ostensibly under section 61, 
does not operate as a valid deposit. This view is supported to. 
some extent by an observation in the case of Sats Prosad 
Garga v. Monmotho Nath Kar (1). In that case, the tenant had, 
under section 61, deposited a sum which was ultimately proved 
to be much less than the amount really due. The landlord 
ignored the deposit and breught a suit for recovery of what he 
considered to be the whole amount due. The question, conse- 
quently, arose whether the tenant was liable to pay interest on the 
amount previously deposited, which the landlord had ignored and 
had not withdrawn from Court. This Court held that the land- 
lord was entitled to claim interest upon this sum, on the ground 
that as the money was not all that was due and was not anything 
like what was due, the deposit was not a good deposit under 
section 61 of the Bengal Tenancy Act. As regards this state- 
ment, it must be observed, in the first place, that the point is 
assumed, and we have ascertained from the learned vakil who 
arpued that case on behalf of the appellant that the question of 


(1) (1918) 18 0. W, N. 84 (2) (188%) 1. L, B. 15 Calc. 168, 
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the true meaning of section 61 was not raised. In the second 
place, it cannot be overlooked that no reasons are assigned for 
the conclusion reached. In the third place, it is possible to hold, 
upon the.special circumstances of that case, that there was po 
bona fide deposit under section 61 of the Bengal Tenancy Act, 
inasmuch as while a sum of more than Rs, 2,000 was actually due 
the tenant had deposited less than Rs. 1,000 and no suggestion 
appears to have been made that this was attributable to a 
bona fide dispute between the parties as to what was due at the 
time. In the fourth place, it is worthy of note that the earlier 
decision in Ssrdhar Ray v. Rameswar Sing (1) was not brought 
to the notice of the Court. Under these circumstances, we do 
not feel*pressed by the observation in Sati Prosad Garga v. Mon- 
motho Nath Kar (2), upon which much reliance has been placed 
on behalf of the appellant. As regards the decision in SzrdAar 
Ray v. Rameswar Singh (2), we may observe that although 
the observations contained therein assist the respondent, they 
must be regarded as obiter dicta. The question in-controversy 
in that case was, whether the landlord was competent to inter- 
vene when an application had been made by a tenant for leave 
to make a deposit under section 61 of the Bengal Tenancy Act. 
The Court held that the Bengal Tenancy Act did not 
provide any machinery for the intervention of the land- 
lord at that stage. This view was sufficient for the disposal of 
the case and it was not necessary to consider the effect of a 
deposit for smaller amount that what was actually due. The 
position, consequently, is that the question raised before us must 
be treated as one of first impression and decided upon a cons- 
truction of the language of the statutory provisions on the 
subject. 

We have already referred to the words used in sub-section (1) 
of section 61 of which the most material are that ‘the full 
amount of the money then due is to be deposited by the 
tenant," Had these words stood by themselves, the contention 
of the appellant would carry considerable weight. But the 
provisions of section 61 must be taken along with those of 
section 62. Sub-section 2 of section 62 provides that a receipt 
given under that section shall operate as an acquittance for the 
amount of rent payable by the tenant and deposited as aforesaid, 
in the same mauner and to the same extent as if the amount of 
rent had been received by the landlord or the person entitled to 
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receive it. Tnis provision has obviously an important bearing 
upon the question raised before us. The Legislature has provided 
that once a receipt has been given by the Court after a deposit 
has been made, the receipt operates as an acquittance, not for 
the whole amount due, but for the amount of rent payable by 
the tenant and deposited as aforesaid, in the same manner and 
to the same extent as if that amount of rent had been received 
by the landlord. The effect clearly is to make the amount 
deposited op:rate as a part payment of the sum actually due. 
Our attention has been drawn to section 46 of Act VIII of 1860 
(B. C.) and section 4 of Act VI of 1862 (B. C), in which provision 
was made for the deposit of rent by tenants, It was laid down 
that a tenant might tender payment of what he consiflered to 
be the full amount of rent due from him on the date of the tender 
to his landlord, and if the tender was not accepted and a receipt 
in full not forthwith granted, the tenant was at liberty to deposit, 
such amount in Court, that is, the amount which he considered 
to be the full amount due from him at the time. It has been 
suggested with some plausibility that the omission of the words 
‘what he considers to be the full amount of rent due’ and the 
substitution, in lieu thereof, of the words, "the full amount of 
money then due," indicates an alteration in the law, and that 
the tenant who makes the deposit under section 61 does so at 
his peril ; in other words, if in a suit brought by the landlord, it 
ultimately transpires that what has been deposited is less than 
the amount due, the tenant loses the benefit of section 62. In 
our opinion, this argument should not prevail and the apparent 
variation of language does not really indicate a change in the 
law. Under Act VIII of 1869, schedule A, a tenant had to state on 
oath that he desired to pay in Court the full amount which he 
owed to the landlord and under section 61, sub-section 2 of 
the Bengal Tenancy Act, he has to verify his application for 
leave to make the deposit. In fact, the words omitted from 
section 61 are superfluous, and their omission does not conse- 
quently indicate that the law in this respect has been altered ; 
this indeed was the view*taken in Sirdhar Roy v. Rameswar 
Sigh (1). It has been strenuously urged, however, on behalf of the 
appellant that this view of the law will enable an unscrupulous 
tenant to avail himself of the provision of section 61 to reduce 
the period of limitation ordinarily available to a landlord for the 
‘institution of a suit for rent, by a deposit of a smaller amount 


(1) (1887) T. L. R, 15 Cale, 166, 
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than what is really due to him. This consequence no doubt 


follows from the interpretation we have placed upon section 61i; 


but this is no disadvantage to the landlord. The tenant, 
who makes a short deposit under section 61 and thereby 
drives the landlord to a suit earlier than would otherwise be the 
' case, may, on the other’ hand, find himself at a disadvantage. 
The Legislature may well have intended that when there is a 
dispute as to the amount of rent and a deposit has been made 
by the tenant, the controversy should be settled as speedily as 
practicable, and from this point of view, may have assigned the 
comparatively brief period of limitation mentained in Act 2, 
clause (a) of Schedule III of the Bengal Tenancy Act. 

If has finally been urged that the effect of the view we take 
is to compel the landlord in a manner to accept part payment 
of rent, whereas he is not ordinarily bound to accept rent unless 
the whoie amount due is tendered. This also may bea possible 
consequence of the interpretation we have adopted, if it be 
. assumed that the landlord is not bound to accept part payment, 
as to which we express no opinion. But this, again, is not a 
disadvantage to the landlord. As soon as a deposit has been 
made under section 61 on the allegation that the amount deposited 
represents the whole amount due from the tenant to 
the laudlord, and a notice has been served upon the latter, it is 
open to him to withdraw the money from Court and to institute 
a suit for the recovery of the balance which he considers to be 
due from the tenant. On these grounds, we are of opinion 
that the provision of sections 61 and 62, taken as a whole, support 
the view that the period of limitation prescribed in Art. 2, 
clause (a) of Schedule III of the Bengal Tenancy Act is applica- 
ble to a suit for rent wherever rent has been deposited under 
section 61, even though the allegation of the tenant that what 
he had deposited was the full amount due at the time, may 
ultimately prove to be incorrect. 

It has finally been very forcibly argued on behalf of the 
respondent that if this view were not adopted, there would be no 
occasion for the application of theespecial period of limitation 
prescribed in Art. 2, clause (a) of Schedule III of the Bengal 
Tenancy Act. For if the view be maintained that a deposit of 
à smaller amount than the full amount actually due is not a valid 
deposit under section 61 and does not attract the operation of 
the special period of limitation, a suit by the landlord instituted 
for the recovery of the sum claimed by him would be defeated, 
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CIVIL, not because it was barred by limitation, but because there was 
1914, no foundation for his claim. On the other hand, it is a reason- 
— 


able view of the possible intention of the Legislature that when 

a deposit had been made under section 61, the landlord should 

mas come into Court within six months of the receipt of notice of 

Mookerjes, J the deposit. If he does so, the. question of the amount, if any, - 

m still due to him would be determined by the Court. If he comes 
after the expiry of the prescribed period, the question must be 
deemed as no longer open to controversy. In this view, the 
second contention of the appellant cannot be supported. 

We may state that it was faintly suggested for the appel- 
lants at one stage of the argument that section 61 has no applica. 
tion to the present case, because rent was payable partly im cash 
and partly in kind. It may be conceded that no deposit can be 
made of rent in kind under section 61 of the Bengal. Tenancy 
Act. But where, as here, the parties have agreed that upon 

. failure to deliver the rent payable in kind, a fixed sum ia to be 
paid in lieu thereof, the entire rent is payable in cash, and ina 
case of this description the provisions of section 61 are clearly $: 
applicable. l 

The result is that the decree of the Subordinate Judge is 
. affirmed and this appeal dismissed with costs, 
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Lord Shaw, Lord Sumner, Lord Parmoor, Sir Yohn Edge and 
Mr. Ameer Alt. ; 


; CHANNING ARNOLD 
v 


THE KING-EMPEROR. 


[ON APPEAL FROM THE CHIEF Court or LowER BURMA.] 


Defamatwn—Defence of good faith and for the public good — Comment on judicial 
proceedings —Judicial Cum mittese—Practics—Oriminal proceadings—Appeat 
in oriminal matlers—Journalist’s Privilega— Misdireotion to jury—Indian 
Pongl Oode (Act XUV of 1880), Sees. 52 and 499, Heoep, 9. 

The practice of the Judicial Committee in appeals in criminal matters ag 
laid down ín the Qwan y Mookerjee (1) and in the Fulland Islands Company v. 
Thea Quan (2) has not baen altered by the decisions in In re Dillet (8) and 
later cases, 


The Judioial Committee is not a Court of Criminal appeal and is not guided 
by ita own doubts of the appellant's innocence for suapiolon of his guilt. The 
Jadicial Committea will not interfere with the course of criminal law unless 
~ there has been such an interference with the elementary rights of the aocused 
a8 has placed him outside the paleof regular law, or within that pale, there has 
been a violation of the natural prinoiples of justice so demonstratively manifest 
as to conviuoe their Lordships frst, the result arrived at was opposite to the 
result whioh their Lordships would themselves have reached, and secondly, that 
the same opposite reault would have been reached by the local tribunal also if 
the alleged defect or misdirection had been avoided . ' 


Makin v. The Attorney- Genaral for New South Wales (4), Pillai v. The 
King-Emporor (b, Lamer v. The King (6) and Oliffordiv. The King- 
Emperor (7) referred to, 

It is for the jury to consider whether in publishing the libels complained 
of, the acoused acted in good faith and in the belief of their being true 
ones, after giving due care and attention to seeing that they were go, 


Beferring to certain portions of the libel which were very gross and whioh, 
in the opinion of the Judicial Committee, the accused could have had no reagon- 
able ground for believing them to be true, their Lordships held that in any view 
of the cage there could have been no defence in regard to these substantial 
portions of the libellous matter, 


The Queen v. Newman (8) referred to, 


(1) (1862) 1, Moore'a P. O. (N. 8.) 272. (8) (1887) L. R. 12 A. O. 459. 
(2) (1868) 1. Moore's P. O. (N. 8.) 812 (4) (1898) L. R (1894) A, O. 67, 
(5) (1918) L. R. 40 1. A. 193; L L. R, 86 Mad. 501; 18 O. L. J. 385, 
(6) (1913) L. R. (1814) A. O., 221, 

(7) (1918) L. B. 40 I. A. 241; 190. L. J. 107, 

(8) (1853) 1 E. and B. 658, 
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A charge to a jury must be read as a whole, If there are salient propor- 
tions in law in it, these will, of course, be the subject of separate analysis, but 
in a protracted narrative of fact, the determination of which is ultimately left 
to the jury it must needs be that the view ofthe Judge may not coincide 
with the views of others who look upon the whole proceedings in black type. 
It wonld, however, be not in accordance either with usual or with good practice 
to treat such cases of misdescription, if upon the general view taken, the case 
hag been been fairly left within the Jury’s province. 

In the regton of fact, the Judicial Committee will not interfere unless 
something gross'amounting to a complete misdescription of the whole bearing of 
the evidence hag ocourred, 

Where an editor of a newspaper is prosecuted for defamation no privilege 
attaches to his position as no privilege attaches to the profession of the press 
aa distinguished from the members of the public, The freedom of the 
journalist is an ordinary part of the freedom of the subject, and to whatever 
length the subject in general may go, so aleo may the journalist, but, apart 
from statute law, his privilege is no other and no higher. 

Tt is also a false and dangerous doctrine that some privilege or protection 
attaches to the public acts of a Jndge which exempts him, in regard to these, 
from free and adverse comment. He is not above criticism, his conduct 
and utterances may demand 1t. Freedom would be seriously impaired if the 
judicial tribunals were outside the range of such comment, l 

Appeal, by special leave, from a conviction and sentence by 
the Chief Court of Lower Burma (October 19, 1912) on a pro- 
aecution for defamation, 


. The appellant was the editor and one of the proprietors of 
the Burma Critic, a Rangoon newspaper. He was charged 
under Section 499 of the Indian Penal Code with having 
defamed Mr. G. P. Andrew, Deputy Commissioner and. District 
Magistrate of Mergui, by the publication in.that paper on 
April 28, 1912, of two articles entitled ‘A mockery of British 
Justice.” 

The trial took place before the Chief Judge and a jury. The 
defence was based on Exceptions 2 and 9 to section 499. The 
Chief Judge directed the jury, which returned a verdict of guilty. 
The appellant was then sentenced, under section 500 of the 
Indian Penal Code, to one year's simple imprisonment. 


Str Robert Finlay, K. C., and D. A. Wilson and Arthur Page, 
for the Appellant, contended that the Chief Judge wrongly 
excluded evidence as to Captain McCormick’s conduct and 
misdirected the jury, and that the appellant’s conviction should 
therefore be set aside. They referred to the Indian Penal Code, 
sections <2, 361, 367, 375, 376, 499 and goo, 'Criminal Procedure 
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Code, sections 162, 203, 204, 208, 497, 498, 526 and 556, the 
Indian Evidence Act, section 105, and Mayne’s Criminal Law 
of India, 3rd ed, pp. 686 and 699, 463 and 473. As to what 
amounts to abduction, they referred to Reg. v. Walter Booth (1). 
Oa the question of the privilege of a writer in a newspaper tg 
comment upon proceedings in Court and what will take away 
such a privilege reference was made to Woodgate v. Ridout (2). 
.As to the seditious libel they referred to Reg. v. Alexander 
Martin Sullivan (3). On the question of misdirection and substan- 
tial miscarriage of justice, they referred to Rex. v. Dyson (4), Rex 
v. Stoddart (5), Bray v. Ford (6) and Rex. v. Norton (7). As to the 
practice of the Board, they referred to 7n re Dillet (8), Vatthinatha 
Pillai v. The King-Emperor, (9) and Cirford v. The King- 
Emperor 10), and submitted that the case was within the rule 
laid down in those cases. 


Sir Erle Richards, K. C, and A. M. Dunne, for the 
Respondent, contended that there was no misdirection or 
exclusion of evidence or both, that even if there were misdirection 
or exclusion of evidence as contended, the case did not fall 
within the rule of practice of the Board, which was not a Court 
of criminal appeal and that the conviction was not liable to be 
set aside, They referred to the Indian Penal Code sections 52, 
499 and 500, Code of Criminal Procedure, sections 423, 497, 
s37 and 556, Indian Evidence Act, sections 104, 105, and 106 ; 
The Queen v. Newman (11), The Queen v. Mookerjee (12) The 
Falkland Islands Company v. The Queen (13) In re Dillet (8) 
Pillai v. The Kzng-Emperor (9) Clifford v. The King- Emperor (10) 
Lanter v. The King (14) Bir Bhan v. The King- Emperor (15). 


Sir Robert Finlay K. C. replied referring to Makin v, The 
Attorney-General for New South Wales (16) and Wafadar Khan 
v. Queen Empress (17). 


The judgment of their Lordships was delivered by - 


(1) (1872) 12 Cox's Criminal Cases 231. (2) (1865) 4 M and F. 202. 
(3) (1868) 11 Cox's Criminal Cases 44 (57). 
(4) (1908) L. R. (1908) 2 K. B, 454. (5) (1909) 25 T. L, B. 612, 
(6) (1895) L. B. (1896) A. O. 44 49, (50). , 
(7) (1910) L. 8. (1910) 2 K. B. 498. — (8)(1887) L.R 12 A. O. 459, 
(9) (1918) L. B. 40 L A, 193 ; I. L. B. 86 Mad. 601; 18 O, L, J. 365. 
(10) (1918) L. B. 40 I. A. 241 ; 19 0. L, J, 107. 
(11) (1853) 1 E. and B. 558. (14) (1913) L R (1914) A, C. 241. 
(12) (1862) 1 M. P, O. O. (N. 8) 272. (18) (1918) 18 O. W, N xxii, 
(13) (1868) 1 M. P. C. C. (N, 8.) 899. (16) (1393) L. R. (1894) A. C. 57. 
(17) (1891, I. L, R. 21 Cale, 935, 
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Lord Shaw.—By leave granted by His Majesty in Council 
this appeal is brought from a conviction of and sentence upon 
the appellant by the Chief Court of Lower Burma, pronounced 
on the rgth October, 1913. The charge was one of defamation 
Qr criminal libel, and the prosecution was laid under the 21st 
chapter of the Indian Penal Code. In that Chapter section 499 
gives a definition of defamation, and sets forth categorically no 
fewer than ten exceptions, any one of which forms a proper 
defence to the charge. By section 500 it is provided that the 
punishment of defamation shall be “simple imprisonment for a 
term which may extend to two years, or with fine, or with 
both." 

The appellant was charged with having defamed Mr.G. P. 
Andrew, Deputy Commissioner and District Magistrate of Mergui, 
by the publication of two articles inthe Burma Critic, a Rangoon 
newspaper, on the 28th April, 1912. These articles were 
entitled " A Mockery of British Justice." 

Mr, Arnold has had experience as a journalist ; and it appears 
from the proceedings that he was at one time the chief editor of 
the Rangoon Times, He ceased to be editor of that journal in 
the end of September, 1911, and in January, 1912, he was regis- 
tered as one of the proprietors and the editor of the Burma Critic. 
The articles bear witness to the writer's possession of great 
invective and declamatory power ; aud it ought to be said at 
once that his motives have not been challenged except in so far 
as that is necessarily involved in the contention that he published 
serious libels and did so otherwise than in good faith. 

The proceedings against him were initiated on the 11th June, 
1912, by Mr. Andrew, the District Magistrate already mentioned. 
On ihe ard October, 1912, the trial of the case began before 
Sir Charles Fox, the Chief Judge, with a jury. It was pro- 
tracted and lasted from the ard to the 19th October, On the 
latter date the jury returned a unanimous verdict of guilty, and 
a sentence of one year's simple imprisonment was pronounced. 
The Board were informed that after undergoing four months’ 
imprisonment the remainder of the sentence was remitted. 

Their Lordships listened to a lengthy argument in support 
of this appeal, during which the entite history of three stages of 
proceedings or sets of circumstances was discussed. These were (rst, 
the details of the conduct of one McCormick, a planter, who was 
charged with having abducted and committed rape upon a Malay 


girl of about 11 years of age; secondly, the conduct and proceedings 
e 
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of Mr. Andrew as District Magistrate at the investigation 
which was conducted before him into this charge and which 
ended in his declining to commit McCormick for trial; and 
thirdly, the proceedings at the trial in the present case. 

From one point of view the discussion might have bgen 
. greatly shortened by the exclusion ofthe consideration of the 
two first elements mentioned. But their Lordships were unwill- 
ing, in view of the importance which is said to attach to the 
appeal, to adopt any step which would appear to prevent the 
fullest statement by the appellant’s counsel of his entire position. 
Aud secondly, it has to be admitted that Sir Robert Finlay was 
justified in his observation that, although there was no justifica- 
tion of the libel pleaded still the circumstances demanded a 
prolonged investigation on this otber issue, namely, whether the 
appellant, from the material placed before him when he wrote 
the libel, was acting in good faith, If he did so act he would 
stand within the exception under the Indian Penal Code, and 
the libel otherwise unjustified, would be excused by statute, 
In these circumstances the fullest investigation was permitted to 
take its course. 

It is now important to see what are the provisions of the 
Penal Code which apply to the case, 

“t Whoever,” says section 491 of the Indian Penal Code, " by 
words either spoken or intended to be read, or by signs or by 
visible representations, makes or publishes any imputation con- 
cerning any person intending to harm, or knowing or having 
reason to believe that such imputation will harm, the reputation 
of such person, is said, except in the cases hereinafter excepted, 
to defame that person." Of the ten exceptions under the section 
three were mentioned. The first exception is in these terms: 
u Tt is not defamation to impute anything which is true con- 
cerning any person if it be for the public good that the imputa- 
tion should be made or published. Whether or not it is for the 
public good is a question of fact." It was admitted by the counsel 
for the appellant at their Lordships’ bar that their client claimed 
no benefit under this exception: he did not suggest that the 
series of libels or any one ofthem was true ; on the contrary 
all of them in so far as they were assertions of fact were admitted 
to be false. 

In point of form the same course was taken in the Court 
below. But while this was so and while the plea of veritas was 
not openly or plainly made, their Lordships regret to observe 
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that surreptitiously it did appear and re-appear in the case by 
way of repeated innuendo. It may be as well to bring this 
matter to a point at once, In Sir Charles Fox’s charge to tho 
jury this passage occurs: ‘You will observe- that under the 
first exception the only question, apart from tbe question 
of the public good, that could arise was whether what had 
been said was true or not. Now it is noticeable that the _ 
defence does not rely on that exception, although up to 
the end we have had it reiterated that what was said was 
true," Upon being questioned the ledrned counsel for the 
appellant frankly admitted that the exception was not in 
point of fact pleaded as a defence, and their Lordships do not 
understand that they disputed that the learned Chief Judge’s 
statement of what occurred at the trial by reiterated induendo 
was correct. It was open to the appellant to defend his utterances 
as true. But he declines to take that course. Their falsehood 
stood as an admission in the case, the words themselves being so 
plainly of a libellous character. This part of the case may accord- 
ingly be definitely dismissed. 

The second exception is in these terms: “It is not defama- 
tion to express in good faith any opinion whatever respecting the 
conduct of a public servant in the discharge of his public functions 
or respecting his character so far as his character appears in 
that conduct, and no further." The distinction between this and 
the first exception is that the former deals with allegations of fact, ` 
and this second exception deals with the expression of opinion. 
This also has nothing to do with the case as it now stands, 
because it was, as it must be, admitted that the articles did not 
confine themselves to expressing an opinion as to the conduct of 
Mr. Andrew, but in much detail made definite defamatory allega- 
tions of fact against him. 

It is accordingly upon the ninth exception that the deter- 
mination of the present appeal solely depends. That is in these 
terms :—" It is not defamation to make an imputation on the 
character of another provided that the imputation be made in 
good faith for the protection of the interest of the person 
making it, or ofany other'person, or for the public good." In 
connection with this exception it is necessary to take its language 
along with that of section 52 of the Code, which is to this effect: 
“t Nothing is said to be done or believed in good faith which is 
done or believed without due care and attention." 

N otwithstanding the elaboration of the arguments and the 
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introduction of much matter affecting the conduct of McCormick 
and the conduct of Mr. Andrew, it was accordingly this question, 
and this question only, which the Jury charged by Sir Charles 
Fox had to try, namely, whether in publishing the libels admit- 
ted to be false Mr. Arnold did so in good faith because he 
believed them to be true, having given due care and attention to 
seeing that they were so. Ifthe Jury were satisfied that he did 
give that due care and attention, and that he acted in good faith, 
then the exception formed a good defence, and the accused 
would be found not guilty. If, on the other hand, they were 
not so satisfied, then no course, according to the Indian Crimina! 
Law and the Indian Evidence Act, was open to them but to 
negative’ the exception and to find the accused guilty. No 
question is made that each of these propositions is sound, 

It iscontended, however, by the appellant that in the course 
of the charge there was misdirection by the Judge, and that the 
Jury's minds were diverted from this, which it is admitted was the 
true and only issue, to other questious. What were these ? They 
were the very things which the prisoner’s counsel had throughout 
the trial iusisted on introducing, namely, the question ofthe 
conduct of McCormick and of Mr, Andrew, the narrative as to 
Mr. Andrew beiag accompanied by the suggestion that it was 
after all indefensible and corrupt. Their Lordships recognise 
that this mode of conducting the defence, which it appears to 
have been difficult to repress, was not unlikely to lead to con- 
fusion; but it is at least satisfactory to find that the learned 
Judge in charging the Jury made no mistake in stating what 


the true issue was. Ic is admitted by the appellant’s counsel 


that this is so. " What you will have to consider," said the 
learned Judge to the Jury, " whether the imputations in these 
articles were published in good faith, after due care and atten- 
tion had been exercised on the part of the writer of them. 


* What is ‘due care and attention’ most depend on the circums- 


tances of each particular case." It is also fair to the learned 
judge to say that, while he felt constrained—a course which, in 
view of the conduct of the defence, is fot to be wondered at—to 
go with some fulness into a narrative of fact he concluded his 
charge to the Jury by bringing their minds directly back to the 
exact issue which they had to try. He did soiu this language: 
"It is now for you to consider these matters, and to decide 
whether the accused has satisfied you that he used the reason- 
able care that he ought to have used. If you are satisfied that 
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he did, and tbat he did not overstep the bounds oflaw as I have 
explained the law to you, then you must acquit him, butif he 
has not satisfied you that he has exercised such due care and 
attention before he committed himself to paper in this way, then 
itis your bounden duty to convict him.” 

Before the exception and the alleged misdirection of the 
Jury are dealt with, it is expedient to state what the libel con- 
tained. Being headed " A Mockery of British Justice," after a 
considerable amount of inflammatory matter, it proceeds to 
“speak out against those officials who have forgotten their duty 
and have dared to trifle with the fair fame of England.” Having 
made these very serious allegations the appellant added: ‘The 
facts before us indicate that he (Mr. Andrew) conspired with 
Mr. Finnie to burke the case ; that he conducted it in camera; 
that he refused to heed the protest of the complainants, that the 
interpreter employed was a paid parasite of McCormick, and did, 
in fact, deliberately mistranslate ; that of the witnesses for the pro- 
secution only those called by the District Superintendent of Police, 
and not even all of them, were allowed to give evidence ; that in 
a word the whole enquiry was an outrageous make-believe and a 
mockery of what he is nominally representative, the fair play and 
judicial honour associated with the name of England. By what 
looks like the meanest oftricks, the unfortunate complainants 
were unrepresented by any lawyer at this Judicial farce," 

It would serve no good purpose to cite further from the 
libels ; they mention disgusting details and incriminate other 
officers besides Mr. Andrew, as engaged in a corrupt plot. They 
contain not one, but a series of libels of the grossest character. 
These libels were at least seven in number.  Zirs/, of conspiracy 
with Finnie to prostitute justice by saving McCormick, Secondly, 
of having apparently knowingly and as part of the partizanshif, 
bailed out McCormick for a non-bailable offence. Thirdly, of 
having misled the Malay girl, her parents and friends, by leaving 
them without professional advocacy, which they had been led to 
expect. Fourthly, of having perverted the course of truth by a 
partisan interpreter. 1//A/y, of having tried the case tn camera. 
(Very little was made of this in argument.) Six/A/y, of not 
having called certain witnesses in the inquiry ; and seventhly, of 
Mr. Andrew having heard the case knowing that certain people 
objected to his doing so. 

Of these libels the first was the real basis of all, It imputed 
corruption, Several of the others might not appear but for 
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their resting upon that basis of corruption to be of so serious a 
type. Bur in their Lordships’ oninion this cannot be said of the third 
and fourth, for if it were true that the Magistrate had designedly 
deprived the complainants of legal assistance, and provided them 
with a false interpreter, then such wicked conduct would not only 
ba itself indefensible but would colour all the rest. Upon the 
whole it cannot be denied thatif any substantial part of this 
defamation was true, it meant ruin to the career of Mr. Andrew 
and any others engaged in conspiring with him as alleged. 

The points put forward in the appellant's favour as estab- 
lishing that although the charges were false yet he was excused 
by statute because he believed them dona fide and had given due 
care and attention to their truth, were substantialy three, 
In the first place it was urged that he relied upon a letter 
published with the signature of " Vigilance," and addressed to 
the Rangoon Times, It is dated the 31st August r911, and at 
. that time the appellant was connected with that paper. It 
contains a long narrative incriminating McCormick and also 
Mr. Andrew and others, 

The second element proponed in support of Mr. Arnold's 
gool faith is of a different and an important character. It is 
this: In the district of Tenasserim referred to, the position of 
Sub-divisional Magistrate was occupied by Mr. Buchanan. It is 
alleged that Mr. Buchanan had been on unfriendly terms with 
McCormick, but their Lordships do not think that there is 
anything substantial in this allegation, and they further think it 
right to put on record their opinion, which is in entire con- 
currence with that of the Chief Judge, that Mr. Buchanan in his 
investigations and conduct was actuated by entire good faith. 
Although his conclusions and suspicions may have been erroneous, 
their Lordships see no reason to think that from beginning to 
end he did not act in accordance with the best traditions of the 
service. He had bzen absent on leave from the middle of April 
to about the middle of May r9r1, and on his return he heard 
rumours of misconduct by McCormick. Towards the end of 
June Mahomed Din, who had had legal differences with 
McCormick, made allegations which amounted to a charge that 
the crimes of abduction and of rape had been committed. 
Mr. Buchanan himself made enquiries and came to the conclusion 
that McCormick should be put upon his trial. It is a point in 
the accusea's favour that the Sub-divisional Magistrate thought 
that there was a case for committal, 
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P, Q The third point in these protracted proceedings, which is 
1914, more important than either of the foregoing in support of the 
handing: Arnold contention that the writer of the libels believed them to be true, 


PE is the admitted conduct of McCormick himself. Their Lordships 
e King-Emperor, : : ; 
e — do not attach much weight to the question of abduction, because 


it appears to be the case that the child had formerly lived in 
McCormick’s house for a short period, and the evidence is some- 
what confused as to the conduct of the mother of the child in 
regard to her absence from the house. But the allegation made 
by McCormick was that he had been informed that this child was 
suffering from gonorrhoea, that he had taken her to his house, 
? and himself (there being a hospital eight miles away) had person- ` 
ally examined her, and had then passed her on for treatment by 
the mistress of one of his male servants. But their Lordships 
fnd themselves in entire agreement with the learned Judge 
when he says: "It is not surprising that there should be 
indignation and hot feeling on the part of the sympathisers with 
the mother of the child Aina, and good reason for feeling of 
indignation at some of the conduct—the admitted conduct—of 
McCormick. . . . However strong his inclination for amateur 
doctoring may have been, there could have been no justification 
forthat. It wasathing that no man with a proper sense of 
decency should have done." : 

Although accordingly it is no part of the submission of the 
Counsel for the appellant at their Lordships’ Bar that McCormick 
‘was guilty, their Lordships think it is an element relevant to the 
consideration of whether Mr. Arnold was acting in good faith 
in these libels to shew that he believed that McCormick's own 
admissions would have justified his committal for trial, 

‘The last matter which their Lordships reckon to be a 
perfectly relevant one in the category of elements in the case 
wbich bore upon the point of the accused's good faith was this. 
Importance is attached to a pronouncement by the Magistrate. 
After investigating the facts, and declining to commit, he went 

o on to say that in his opinion McCormick’s conduct was pure and 
philanthropic. Their Lordships cannot agree with such an 
opinion, and their .views coincide with those of the Chief Judge 
upon that subject. 

They are of opinion that there were thus several elements in 
the case which were all with perfect propriety submitted to the 
Jury in support of the defence. Their Lordships, however, do 
not attach so much importance to the other allegations. That 
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as to bail having been granted to the accused rests on a slender 
foundation. It is held by the Judges on the spot, and it was 
proved to be also the opinion of the civil authorities, that the 
discretion of granting bail applied to this case. It was evidently 
a case, unless forbidden by statute, for discretion being exercised, 
and it would rather appear to their Lordships looking to the 
great distance to be traversed before the authority claimed by the 
appellant as requisite for granting bail could be obtained, that 
much practical hardship would ensue to prisoners unless such a 
discretion existed. They are not prepared to say that the 
humane view which was taken of an accused’s rights was mistaken. 
It is unnecessary in this case to decide or dwell upon the point, 
because their Lordships’ opinion is very clear to the effect that 
this dificult and delicate point of law could never have been 
viewed as a substantial element weighing with any reasonable 


„writer in justification of his belief in the truth of the libel. The 


game observation applies to the other elements in the case which 
need not be entered upon but all of which have been fully 
considered. Their Lordships are of opinion that a fair and stat- 
able case in support of the statutory defence and of the belief in 
the wickedness of Mr. Andrew was put forward on the points 
which have been already enumerated, but that no others were 
of any real weight. In putting forward, however, the points 
mentioned, their Lordships think that a case was made which 
demanded an answer. 

Such an answer was given, and it also was both fair and 
statable. ! 

In the first place a serious and weighty reply was made on 
the subject of the letter signed " Vigilance," It was not confined 
tothe remark that the letter was no valid excuse for a belief 
in gross slander. The points proved were these: When that 
letter was recieved by the Ranguon Times a most proper course 
was taken, and that with the appellant's knowledge. It was 
forwarded by Mr. Stokes, the assistant editor, to the Chief 
Secretary to the Government of Burma, so that there might be 
official confirmation of its allegations prior to its being published, 
These allegations were examined into, and on the 3rst October 
the Chief Secretary wrote stating that the Lieutenant-Governor 
had caused inquiry to be made and had found that the allegations 
against the officers were without foundation. By this time the 
appellant had ceased to be editor of the Rangoon Times, but on 
the 2nd November 1911 Mr. Stokes forwarded a reply to the 
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Chief Secretary stating that the incident, so far as the Rangoon 
Zimes was concerned, was closed. 

This was not so, however, with regard to the appellant, 
for in the following spring, namely, on the 7th March 1912, an 
article appeared in the Burma Critic, of which he was then 
editor, entitled “Alleged Grave Scandals in Tenasserim.” On 
inguiry being officially made of the appellant, asking for 
particulars, the answer given was that the case referred to ‘was 
that inquired into and disposed of in the previous autumn. The 
appellant’s attention was at the same time called to the fact that 
Mr. Stokes had accepted the reply of the Lieutenant-Governor. 
All this took place before the libels in question were published. 

Their Lordships cannot see their way to hold this part of 
the appellant’s case to be satisfactory. 

An investigation in the department ofa Lieutenant-Governor 
of great experience having resulted in exonerating Mr. Andrew 
from blame, the appellant assumed the grave responsibility for 
re-opening the matter. He gave the authorities no inkling of 
any fresh information which had come to his hand, and in answer 
to their enquiry he simply stated that it was the old incident 
which he was reviving. Up to the present the appellant has 
not given at their Lordships’ Bar or in any Court any statement 
of any fresh facts which he had discovered. This circumstance 
was, in their Lordships’ opinion, well worthy of consideration 
by the Jury. 

In the second place, both Judge and Jury had seriously to 
consider the attitude of Mr. Arnold himself. He neither 
defended the articles as true nor did he give any assistance on 


‘the subject of what were the actual things upon which he founded 


his own beliefs nor finally upon what the steps were, if any, 
which he took to investigate their truth before giving them to 
the public. 

Thus, although the true issue in the case was as to liis own 
bona fides and the care and attention which would verify that, 
Mr. Arnold’s action when charged gave no help to the Court and 
must tosome extent have* embarrassed even his own defence. 
Having admitted that he assumed responsibility for the articles, 
he was asked by the Magistrate as follows: "© Q. Do you. wish 
to'make any explanation of your position in the case as to 
your Jona fides, &c. ? (I pointed out ro the accused that, under 
section 105, the burden of proof lies upon him). " “4, No. I 
have nothirig to say. Every one, from the Lieutenant- Governor, 
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downward, knows my character, and I leave it at that." But of 
course it was quite impossible to leave it at that, because the 
libels were there, in all their number and seriousness; the 
charge was made under the statute, and the law had prescriked 
that the author of such libels could only be excused by showing 

` good faith after due care and attention. Itis not in accordance 
with the due or proper administration of justice for an accused 
to brush all the statutory regulations affecting his position aside 
in this manner. The attitude and absence of the accused may 
well have been considered by the Jury rather destructive than 
helpful to the defence set up. 

In the third place, this has to be ‘borne in mind. Every 
officer, judicial or administrative, who investigated this case, 
except Mr. Buchanan, had agreed with the conclusion at which 
Mr. Andrew had arrived, namely that the charge should be 
dismissed. This circumstance was one peculiarly suited for the 
appraisement of a local jury. 


The next circumstance in the case is one to which their 
Lordships do not conceal that they attach serious importance, 
They were moved by the allegation that the prosecutors and 
those in that interest were alleged to have been led on to the 
trial by Mr. Andrew, and that Mr. Andrew had wickedly cons- 
pired suddenly to leave them in the lurch without an advocate, 
and to furnish them with a false interpreter. This allegation 
was, as it turned out, not only untrue, but was, as was made 
abundantly clear at the trial, particularly cruel, Letters were 
produced showing that instead of Mr. Andrew having taken up 
such an attitude, his desire, and indeed his endeavour and 
entreaty, throughout were that in the enquiry before him an 
advocate should not only be employed for the prosecution, but 
should, in fact, be paid by the Government. Letter after letter 
was written to this effect—to engage a pleader. On the 
ard August 1911, Mr. Andrew had intimated to Mr. Buchanan 
that he would engage an advocate to prosecute, and that his 
presence and the presence of Mr. Sherard, the investigating 
officer, would also be required. Onthe 4th he specially wrote 
to Mr. Buchanan, " Can you bring up interpreter trusted by all 
parties? Ask complainants to choose between," two advocates 
named, "to conduct their case, On the 7th, Mr. Buchanan 
having been unable to get such an interpreter, but having stated 
that the complainant wished to consult a certain vakil in Rangoon 
ebefore choosing a lawyer to conduct the case, Mr. Andrew 


P; O, 
1914, 


d 

Channing Arnold 
ve, * 
The King-Emperom 


Lord Shaw, 


+ k : i , ý 4 
174 THR CALCUTTA LAW JOURNAL, (Vou, XX. 


P.O, wrote to Mr. Buchanan, “Kindly do so, and name advocate 
1914. early. As regards interpreter, your Court interpreter must come 

'. — o9 = $9} ` 
Ober Arol along to assist at any rate.” On the roth sanction was asked to 


engage Mahomed Ayoob “on the terms he asks.” It most 
clearly appears from the letters that the arrangement as to legal 
Lord Shaw, assistance broke down, because upon the 12th August the Com- 
D missioner at Mergui declined to sanction the proposal to retain 
an advocate, he having demanded of Mr. Andrew to state whether 

he thought the charges could be substantiated, and Mr. Andrew 

: having stated-in answer to this difficult question that he thought 
the abduction charge alone could be made out. In short the 
refusal to provide an advocate was made neither by Mr. Andrew 
nor by connivance or consent of Mr. Andrew, but in spite of him. 
With regard to the interpreter it should also be added that 
Mr. Andrews anxiety upon that subject was manifest, and it 
was entirely in the right direction. Mr. Buchanan objected to 
one Chean Gee and he recommended Musaji. As mentioned 
Mr. Andrew wanted an “interpreter trusted hy all parties" 
and Musaji, Mr. Buchanan's nominee, was employed. Mr. Buchanan 
was present at Mergui during the investigation and he made 
no objection to this. There was, of course, no proof that a single 
word, was interpreted falsely. In their Lordships’ opinion 
these two parts of the libel were very gross, and they can see no 
justification for the proposition that the appellant had any reason- 
able ground for believing them to be true. 

It does not appear that in any view of the case there could 
have been a defence under the Statute in regard to these 
substantial portions of the libellous matter, and the case of Zhe 
Queen v. Newman (1), was founded upon to this effect. But their 
Lordships are very anxious, however, not to have the case disposed 
of on what may be considered a narrow ground. They take 
these points as included in the sum of the matter to be considered 
before the Jury as relevant to the general case of Mr. Arnold’s 
justification on the ground of having, after due care and 
attention, and so in goodefaith, believed that these things — 
were true, 

One final matter has, however, to be kept in view. Some 
of the letters last cited were undoubtedly not before Mr. Arnold 
when he wrote the libels. But they were before him in the 
course of his trial In their Lordships’ opinion, when it was 
dis covered that the truth with regard to Mr. Andrew had not 
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been that in these particulars he wickedly conspired to defeat 
justive, but that he was, on the contrary, anxiously endeavouring 
to secure that justice should be furthered and guarded, then the 
duty of the accused, Mr. Arnold, was plain. Their Lordships 
make every allowance for the heat of advocacy which, as noted 
by the Chief Judge, seems to have ,been in this case great. But 
‘when a gross mistake of that kind on a matter of fact—the truth 
of which when exposed would have ruined any administrative 
or judicial officer’s career—was discovered, the libel should not 
have been adhered to for a moment. The mistake should have 
been acknowledged and an apology tendered. This was not 
done, but upon the contrary the case was conducted to its close 
upon the footing that an unstated defence was the real and good 
defence, namely, that .he libels and all the libels were true, 
Nobody is to be blamed in these circumstances for thinking 
that the plea of good faith on the part of Mr. Arnold had sus- 
tained a serious shock. 

The speeches of the learned counsel for the accused have 
not been printed, but their Lordships had the advantage of 
Mr. Wilson, who had been in communication with those engaged 
in the case and who informed their Lordships that the views 
presented by the senior and junior counsel for the appellant 
somewhat diverged. It is, however, unnecessary to labour this 
matter, because no doubt was thrown upon the narrative of the 
proceedings given by Sir Charles Fox in his charge. There is 
enough disclosed in the case to show that no light task was 
thrown upon the Judge in disentangling relevant from irrelevant 
topics and in presenting the true issue to the minds of the jury. 
The real objection taken at their Lordships’ Bar to this charge 
was that the Jury were misdirected in this sense, and that the 
narrative of the learned Judge must. have left the impression 
upon the mind that Mr. Andrew had not acted wickedly as the 
libel alleged. But it was, looking to the advocacy, necessary for 
the learned Judge to state his own view, and their Lordships do 
not see anything in the charge to give countenance to the idea 
that he withdrew this question from the jury or from their 
province. With a large portion even of the narrative their 
Lordships see no occasion to quarrel. Some portions of it here 
and there might be the subject of difference of opinion. 

A charge to a Jury must be read as a whole. If there are 
salient propositions in law in it, these will, of course, be the 
subject of separate analysis, But ina protracted narrative of 
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fact, the determination of which is ultimately left to the Jury, it 
must needs be that the view of the Judge may not coincide with’ 
the views of others who look upon the whole proceedings in 
black type. It would, however, not be in accordance either wiih 
usyal or’ with good practice to treat such cases as cases of mis- 
.direction, if, upon the general view taken, the case has been 
fairly left within the Jury’s province. Their Lordships do not 
say that upon any particular in this case they would differ from 
the views -laid down by Sir Charles Fox, but these observations 
are made in order to discountenance the idea that in the region 
of fact, unless something gross amounting to a complete misdes- 
cription of the whole bearing of the evidence has occurred,’ this 
Board will interfere. The separate and peculiar position of this 
Committee under the constitution will be afterwards dealt with. 

Their Lordships regret to find that there appeared on the 
one side in this case the time-worn fallacy that some kind of 
privilege attaches to the profession of the Press as distinguished 
from the members of the public. The freedom of the journalist 
is an ordinary part of the freedom of the subject, and to what- 
ever lengths the subject in general may go, so also may the 
journalist, but, apart from statute-law, his privilege is no other 
and no higher. The responsibilities which attach to his power 
in the dissemination of printed matter may, and in the case ofa 
conscientious journalist do, make him more careful; but the 
range of his assertions, his criticisms, or his comments, is as wide 
as, and no wider than, that of any other subject. No privilege 
attaches to his position. 

" Upon the other side it would appear from certain observa- 
tions of the learned Judge that this false and dangerous doctrine 
may have been hinted at, that some privilege or protection 
attaches to the public acts of a Judge which exempts him, in 
regard to these, from free and adverse comment, He is not above 
criticism, his conduct and utterances may demand it. Freedom 
would be seriously impaired if the Judicial tribunals were out- 
side of the range of such comment. The present case affords a 
good illustration of what is meant. When the examination 
before Mr. Andrew concluded with his declaration that in his 
judgment the action of McCormick was pure and philanthropic, 
the whole trial would seem to have been laid open to searching 
and severe observations, and no blame could be attached to these. 
But when the criticism was converted into an'attack upon the 
Magistrate as a conspirator against justice,a traitor to his oath 
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a trickster, a man who had manceuvered his procedure so as to 
defeat truth and protect an associate, then, of course, it is for 
the person who has uttered these thiugs to justify them, or, 
under the Indian Penal Code, to establish affirmatively that he 
believed them to be true, and that on reasonable grounds, On 
both of these matters last mentioned the learned Judge seems 
to have properly directed the Jury. 

_ This also has to be said. A large part of the criticism 
directed against the charge of the learned Judge in this case was 
to the effect that the narrative of the proceedings led up to the 
conclusion inevitably that Mr, Andrew was innocent of the wicked 
dereliction of duty which was alleged. If it was so, the result 
upon the case is somewhat remarkable. For then the charge 
had in fact impressed the Jury's minds with the innocence of 
Mr. Andrew, and it is that very innocence which is in the fore- 
grouud of the admissions made in this case. The foregoing 
narrative in this view might have been spared, because it is now 
seen that nearly all, if not all, of the items in the narrative which 
are said to constitute misdirection are parts of a narrative which 
leads toa conclusion that that is in accordance with fact which 
has all along been admitted to be true. 

It is here that the peculiarity of the procedure becomes evident, 
for the narrative thus criticised was undoubtedly, as it appears to 
their Lordships, the narrative given by the learned Judge to the 
Jury in order to counteract an improper use which was being 
made of the procedure. While the truth of the libels was not 
asserted formally, and while the admission of their falsehood was 
formally granted, an endeavour was repeatedly made to with- 
draw all this aud to persuade the Jury to take all that was 
asserted as true, Such things may occur ; but it is the duty of 
Judges to put what check they can upon them, and in the 
present case their Lordships see no occasion to think that the 
learned Judge failed to exercise that duty with propriety, 

From what has been said it will, their Lordships think, 
clearly appear that there was material before the Jury on both 
sides of this case, and that the determination was on a subject 
peculiarly within the Jury’s provimce. Ia their Lordships’ 
opinion the case was not improperly withdrawn from the Jury’s 
domain on fact, and they were not misdirected in law. But 
even if it were conceded that upon a meticulous examination of 
the Judge’s charge or conduct of the case certain flaws could be 
discovered, it is the duty of their Lordships to consider the 


177 
P. O, 

1914. 
Obanning Arnold 
v. 

The King-Emperor. 


Lord Shaw. e 


t 
The Kipg-Emperor. 


Channing Arnold 





Lork Shaw. 


THB OALOUTTA LAW JOURNAL, [Vou XX. 


special position and function ofthe Board, in criminal cases as 
the advisers of the King. The frequency of applications made 
to the Board for leave to appeal against the judgments of 
criminal tribunals in various parts of the empire, as well as the 
thoroughness with which the powers and practice of the Judicial 
Committee were discussed in this case incline their Lordships, 
to make a deliberate survey of this important topic. 

The question is not truly one of jurisdiction. The power 
of His Majesty under his Royal authority to review proceedings 
ofa criminal nature, unless where such power and authority 
have been parted with by statute, is undoubted. Upon the 
other hand, there are reasons both constitutional and adminis- 
trative, which make it manifest that this power should not be 
hghtly exercised. The over-ruling consideration upon the topic 
has reference to justice itself. If throughout the Empire it were 
supposed that the course and execution of justice could suffer 
serious impediment, which in many cases might amount to 
practical obstruction, by an appeal to the Royal Prerogative of 
review on Judicial grounds, then it becomes plain that a severe 
blow would have been dealt to the ordered administration of law 
within the King's dominions. 

These views are not new. They were expressed more than 
50 years ago by Dr. Lushington in his judgment in Zhe Queen v. 
Mookerjee (1) and Lord Kingsdown, in the case of Zhe Falkland 
Jslands Company v. The Queen (2), stated the matter compen- 
diously in these words: " It may be assumed that the Queen 
has authority by virtue of Her Prerogative to review the 
decisions of all colonial Courts, whether the proceedings be of a 
civil or criminal character, unless Her Majesty has parted with 
such authority. But the inconvenience of entertaining such 
appeals in cases of a strictly criminal nature is so great, the obs- 
truction which it would offer to the administration of justice in 
the colonies is so obvious, that it is very rarely that applications 
to this Board similar to the present have been attended with 
success," Their Lordships desire to state that in their opinion 
the principle and practice thus laid down by Lord Kingsdown 
still remain those which are followed by the Judicial Committee. 

There have been various important cases in recent times to 
which, naturally, reference has been made. The first is the case 
of re Dillet (3). It should be observed that while Dillet’s case (3) 
was in form an application within the ambit of criminal law, 
(1) (1862) 1 Moore's P. C. (N. 8, 272, (2) (1808: 1 Moor's P. O. (N. 8.) 299 (312), 

(3) 11887) L, R, 12 A.-C. 459. 
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the matter of substance which was truly brought before the 
Judicial Committee was a civil matter. The appeal was by a 
barrister and solicitor against a verdict convicting him of perjury, 
but there had been a consequential order of the Court directing 
him to be struck off the roll of practitioners, and special leave was 
‘granted to appeal ia reference to the consequential order. Lord 
Blackburn referred to Lord Kingsdown’s judgment in the Falklands 
case (1) as authoritative and binding. After citing that learned 
Judge, Lord Blackburn added: “In this statement of the general 
practice their Lordships agree. Tney are not prepared to advise 
Her Majesty to make this conviction for perjury an exception if 
it were not made the sole foundation for the subsequent Order 
of the 27th March, 1885," and liberty accordingly was granted 
‘to appeal against the order of the 27th March, 1885, striking 
him off the roll, and also to the extent above stated, and no 
further, against conviction for perjury." 

While accordingly the familiar sentences again about to 
be quoted from Lord Watson are frequently cited with reference 
to criminal review in general by this Board, this outstanding 
circumstance just alluded to ought not to be forgotten. It appears 
to dispose of the argument that the practice of the Board was in 
purely criminal matters in any respect either advanced or dis- 
torted from the position that it occupied under the judgments of 
Dr. Lushington and Lord Kinsdown pronounced about a quarter 
of a centuty before. Lord Watson in Di/Zet!'s case (2) observed that 
"the rule has been repeatedly laid down and has been invari- 
ably followed that Her Majesty will not review or interfere with 
the course of criminal proceedings unless it is shown that by a 
disregard of the forms of legal process or by some violation of 
the principles of natural justice or otherwise substantial and 
grave injustice has been done." 

The present case brings prominently before the Board the 
question of what is the sense in which those words are to be 
interpreted. Ifthey are to be interpreted in the sense that 
wherever there has been a misdirection in any criminal case, 
leaving it uncertain whether that misdirection did or did not 
affect the Jury's mind, then in such cases a miscarriage of 
justice could be affirmed or assumed, then the result would be 
to convert the Judicial Committee into a Court of Criminal 
Review for the Indian and Colonial Empire. Their Lordships 
are clearly of opinion that no such proposition is sound. This 
Committee is not a Court of criminal appeal. It may in general 
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be stated that its practice is to the following effect: It is not 
guided by its own doubts of the appellans innocence or 
suspicion of his guilt. It will not interfere with the course of 
qriminal law unless there has been such an interference with the 
elementary rights of an accused as has placed him outside of the 
pale of regular law, or, within that pale there has been a violation 
of the natural principles of justice so demonstratively manifest as 
to convince their Lordships £rs/, that the result arrived at was 
opposite to the result which their Lordships would themselves 
have reached, and secondly, that the same opposite result would 
have been reached by the local tribunal also if the alleged defect 
or misdirection had been avoided. The limited nature of the 
appeal in Dz/e?s case (1) has been referred to, and their Lord- 
ships do not think that its authority goes beyond those propo- 
sitions which have now been enunciated. 

The argument for the appellant was to an entirely contrary 
effect. In the forefront of il the case of Makin v. The Attorney- 
General for New South Wales (2) was cited. Makin's case (2) in 
truth did not raise the question at issue in the present case. It 
depended upon the construction of section 423 of the Criminal 
Law Amendment Act of 1883 (a New South Wales Statute). 
That section set up the Judges of the Supreme Court as a tribunal 
to determine questions submitted to them in a case stated by 
the Judge at the trial, and there was a proviso that there should 
be no quashing “ unless for some substantial wrong or other 
miscarriage of justice." It was stated by this Board that under 
that section the Judges have not been substituted for the Jury. 
As they said, “ Io their Lordships’ opinion substantial wrong 
will be done to the accused if he were deprived of the verdict of 
the Jury on the facts proved by legal evidence and there were 
substituted for it a verdict of the Court founded merely upon 
the perusal of the evidence.” 

The second case founded on is that of ZX//a v. The King- 
Limperor (3), in which this Board sustained an appeal The cir- 
cumstances of the case, however, were of the most extraordinary 
character, and were such ds appeared to the Board imparatively 
to demand that it should interpose, because the very foundations 
of justice seemed to have been attacked in the proceedings. A 
whole body of inadmissible evidence had been received in the 
case. Theone witness whose evidence was relevant and who 


(1) (1887) L. H. 12 A, O, 459, (2j (1894) A, O. 57. 
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remained in the case was supporting another wintess who was a 
confessed perjurer. The remaining witness himself had given 
under oath conflicting and contradictory accounts in previous 
Judicial pice ee before the Magistrate and certain officials. 
"If true,’ observed Lord Atkinson, “they show that these 


' officials, or at least the Sub-Inspector, induced the witness to 


forswear himself and found in him a pliant instrument ready to 
give false evidence upon oath to secure the conviction of his 
own father ; and if false they show that the witness was ready to 
commit deliberate perjury whenever he was confronted with the 
inconsistencies in his former statements. There is no alternative.” 
Tne simple case accordingly confronting the Board was a case of 
a subject sentenced to death upon no evidence at all, In these 
circumstances, although the principle of Dillets case (1), was 
again re-affirmed, their Lordships did not see their way to refrain 
from interfering. 

The third case referred to is that of Lanter v. The King (2), 
and, fortunately, it is seldom that such a travesty of justice can 
be witnessed. One of the notable features of the case had 
reference to the Judge himself. He, as narrated in the report, 
was a member of the family council which instigated the pro- 
ceedings and himself was a party to appointing two barristers to 
conduct the prosecution and arranged about their fee. The 
facts need not be referred to. The indictment was altered by 
drastic amendments ; the trial was hurried on ; but the narrative 
need go no further, for, as the report states, ' In short, counsel 
for the Crown at the Bar of this Board very properly admitted 
that he could not contend that any Jury upon the evidence 
submitted would have convicted the appellant of crime." The 
Board were of opinion that the sentence pronounced against 
the appellant "formed such an invasion of liberty and such a 
denial of his just rights as a citizen that their Lordships feel 
called upon to interfere." But the Board took care to repeat 
that it did not lightly interfere, and the language of Lord Watson 
in Dillet’s case (1), was again cited. It was pointed out that the 
interference was not on any matfer of form, but because of 
matters lying at the very foundation of justice (the Judge had 
been a Judge in his own cause), justice had “ gravely and injuri- 
ously miscarried.” Lanier stands as a fair type of almost the 
only case in which this Board would advise the interposition of 
His Majesty the King with the course of criminal justice in the 
colonies or dependencies. That extreme case is this, that it 
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must be established demonstrably that justice itself in its very 
foundations has been subverted, and that it is therefore a matter 
of general Imperial concern that by way of an appeal tothe King 
it be then restored to its rightful position in that part of 
the Empire. 

Their Lordships were referred to the dicta of judges and 
the rules set up with regard to the procedure of the Court of 
criminal appeal in England ; but they are not the rules adopted 
by this Board, which, as already stated, is not a Court of crimiual 
appeal And the authority of these decisions, which apply toa 
ditferent system, a different procedure, and a different structure 
of principle, must stand out of the reckoning of any body of 
authority on the matter of the procedure of this Board in 
advising His Majesty. This view is in entire accord with the recent 
proceedings of this Board on applications for leave to appeal. 
One instance of this is that of Cirford wv. King-Hmperor (1), 
On the 17th November last, and their Lordships refer to the 
judgment of the Lord Chancellor in this and the other refusals 
referred to. 

The application to the present case is simple, Even had this 
Committee been a Court of criminal appeal it is hardly doubtful 
that the appeal would fail. 4 fortiori their Lordships are left 
in no doubt as to their own duty in conformity with the practice 
ofthe Board. They wil humbly advise His Majesty that the 
appeal be dismissed. There will be no order as to costs. 


Bramall { Wahtte.—Solicitor for the Appellant. 
The Solicitor, India Office.—Solicitor for the Respondent, ; 
J. M. P. ; i Appeal dismissed, 
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Kalighat palas—Transforability—Custom— Reason, parity of— Valid. custom, 
essentials of—Origin of custom known—Oustom, ewistence of, proof of — 
Immemorial existence of custom, presumption of— Burden of mprovf— 
Unreasonabla custom, effect of—Owstom, when coid for unreasonablenest — " 
Oustom, unreasonable, when ascertained —Castom oontravening rule— Publio 
pelicy—Palas af Kalighat; temple, incidents of— Partition, tohat is— 
Bequest, right of —Custom uphaid by Court—Intangible property, mortgage 
of — Foreolosure— Pledge— Estoppel. 

The custom of transfer of palas of the Kalighat Shrine is oonfined to co- 
| — ghebalts or to the members of families to whom a shebait can bestow bis 
daughter in marriage. - 

A custom cannot be'enlarged by parity'of reasoning. 

Arthur v. Bokenham (lyand Pradyote v. Gopi ( 2j referred to. 

A custom to be valid must have four essential attributes ; first, it must bo 
immemorial; secondly, it must be reasonable ; thirdly, it must have continued 
without interruption since its immemorial origin; and, fourthly, it must be 
certain in respect of, its nature generally, as well as in respect of the locality 
where it is alleged to obtain and the persons whom it is alleged to affect. 

Tyson v. Smith (3) referred to. f 

A custom originating within time of memory, even though existing in fact, 
ig void at law, ` 

The proof of the existence of oustom need not be carried back by direct 
evidence to 1793 when the first Regulations were passed by the Indian Lepisla- 
ture, much less to 1773, when the Supreme Court was established What is 
‘living memory” under the Hindu Law discussed. 

Evidence showing exercise of a right in accordance with an alleged 
custom as far backias living testimony can go, raises the presumption, though 
only a rebuttable oné, a8 to the immemorial existence of the custom. 

, If the existence of custom has been proved for a long period, the onus lies 

on the person; seeking to disprove the oustom, to demonstrate its impotai- 

, bility. d 

If a custom be against reason, it has no force in Jaw; the reason here ° 
referred to is not to be understood aa meaning every nnlearned man’s rearon, 

but artiĝgial and legal reason warranted by authority of law. 

= "Appeal from Appellate Decree No 1185 of 1911, against the decree of 
T, W. Richardson, Esq, District Judge of 24-Pargauas, dated the 8rd February, 


1911, modifying that of Babu Promotho Nath Ohatterjee, Subordinate Jugo 
of 21-Parganas,'dated the 16th August, 1910, 
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A custom is said to be void for being unreasonable when the unreasonable 
character of the alleged custom conclusively proves that the usage, even though 
it may have existed from time immemoria], must have resulted from accident 
or indulgence and not from any right conferred in ancient times, 

Salisbury v. Gladstone (1) referred to, 
* The period for ascertaining whether a particular custom is Fete EIS or 
not, is the time of {ts possible inception. 


Simply because a custom contravenes the rule that a religious office is 


inalienable, it cannot be said to be against public policy, as customs in general 
involve some inconsistenoy with the general common law of the realm or are 
contrary to a particular maxim. 

One of the mortgagors has & turn of worship or pala ; he is entitled in this 
character to colleot the offerings made to the Goddess on the day on which 
his turn falls; he applies a portion of the income for the worship of the Goddess 
and appropriates the remainder for his personal use, notwithstanding the 
injunction to the contrary. He transfers his turn of worship to a person who, 
in certain contingencies, might, in his;own right, have been a Shebait and 


might have held a pala, The transferee, as holder of the pala, is under. 


precisely the same obligation to the endowment as the transferor himself. 
A'custom which recognises and validates a transfer to members of a limited 
cirole under these circumstances is not detrimental to the endowment or to 
the public, 

A pala of the Kalighat temple ia heritable, divisible and bequeathable. 
The heir may be a male or a female. 

Though probably religious offices were originally indivisible, they are now 
deemed partible. This involves the attribute of Si Ra amongst the 
members of the family. 

Canes on the subject referred to, 

Partition signifies the surrender of a portion of a joint right in exchange 
for a similar right from the co-sharer. 

The exercise of a right to make a bequest implies an assertion of a right 
to make a transfer inter vicos. 

Every case where a oustom has been upheld by the Courts is an example 
of a reasonable custom. 

Foreclosure is a remedy of the mortgagee which is not confined o 1 mort- 
gages of land ; it is equally afiplicable to mortgages of cHattela, x 

A pledgee of a moveable property isina very different position from ari. 
ordinary mortgagee as he has only a special property in the thing pledged and 
may obtain a sale but not a foreclosure, 

A mortgagee of intangible property, such as a turn of worship, is entitled 
to foreolose the mortgagor quite ag much as a mortgagee of chattels. 


Per Movkerjes ].—As no man is allowed to dispute a title which he himself 


bas granted, the mortgagor cannot set up against his mortgagee the title of a 
third person. This rule is applicable where the mortgagor is a trustee, acting 
ina public capacity and not for his own benefit, But this principle is 
inapplicable where the mortgage is vold as contrary to statute, The dictum of 
Banerjee J. to the contrary in Mallika v. Ratanmani (2) not followed on 
this point, 

(1) (1861) 9 E.L.O. 692, 710) (2) (1897) 1 O.W.N., 493. 
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Appeal by the Plaintiff. 

Suit for foreclosure of a mortgage of a pala by way of con- 
ditional sale, 

The question was whether the plaintiff was entitled to the 
relief claimed. It was answered in the affirmative by the Court 
of first instance but in appeal, the plaintiff was given a personal 
decree against the defendants. 

Dr. Rash Behary Ghose, Babus Mahendra Nath Roy, Biraj 
Mohon Mojumdar, Haribhusan Mukerji, Mohini Mohon Chatterjee 
and Sarat Chunder Mukerjee for the Appellant. 

Babu Atul Krishna Roy for the Respondents, 

C. A.V. 

The judgments of the Court were as follows : 

Mookerjee J.—This is an appeal by the plaintiff in a suit 
for foreclosure of a mortgage by way of conditional sale, executed 
in her favour by the defendants on the 16th August 1905, in 
renewal of two previous conditional mortgages dated the 8th 
October, 1900 and 9th Dacember, 1901. The earlier mortgages 
had been granted to secure loans of Rs. 1400 and 800 respac- 
tively. The mortgage now in suit was given to secure the sum 
of Rs. 2,200 which was to carry interest at the moderate rate 
of 6 per cent. per annum and was made repayable on the 16th 
August 1908. The subject-matter of the security consisted of 
3 Palas or turns of worship held by the mortgagors.in the 
temple of the Goddess Kali at Kalighat. The mortgage money 
was not repaid on the due date, and the plaintiff commenced 
this action on the 13th September, 1909, to recover the sum 
with interest and costs. The plaintiff alleged in the plaint that 

.the palas were transferable according to immemorial custom. 
The “frst defendant, who alone .contésted the claim, set up in 
his'written statement the case that the falas were not transfer- 
able by custom, and that even if the alleged custom was proved, 
no Court should recognise and enforce it, as it was unreason- 
able and opposed to public policy. The Subordinate Judge held 
that the alas were transferable by custom in a limited market, 
that the custom was neither unreasomable nor opposed to public 
policy, and that the plaintiff was accordingly entitled to a fore- 
closure decree. On appeal, the District Judge has reversed 
this decision and has given the plaintiff, only a personal decree 
against the defendants, as in his opinion the custom of transfer- 
ability of palas was opposed to public policy and unenforceable 
in a Court of Justice. On the present appeal by the plaintiff, 
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three substantial grounds emerge for consideration namely, frst 
are the mortgagors estopped to deny the validity of the mortgage 
on the ground that the property given by way of security was 
inalienable ; secondly, is the custom of transferability of palas 
reasonable, so that it may be recognised and enforced by a Court 
of Justice ; and, thirdly, is the plaintiff entitled to a foreclosure ` 
decree, in view of the nature of the property given by way of 
security. Before I deal with these questions, it is necessary to 
define the custom which, the Courts below have concurrently 
found, does exist in respect of this particular religious foundation. 

The Courts below have found that palas are ordinarily 
trausferred by sale, mortgage, lease and gift, and that they are 
also the subject of partition and of testamentary devise. This 
is proved, not merely by oralevidence, but also by evidence of 
concrete instances in whicH such transactions have come before 
Courts and have been upheld as legal. One of the earliest 
transactions of which we find mention is a mortgage by way of 
conditional sale of a $a/a, which was executed on the 4th 


` October 1819 and was foreclosed in due course. We have other 


instances of conditional mortgages, dated rrth April; 1831 and 
29th June, 1831, which were both foreclosed in 1837. We have 
further a conditional mortgage of the 18th February, 1835 which 
was foreclosed on the 8th August, 1840 after contest in a suit 
in which the mortgagor unsuccessfully pleaded that the pala was 
non-transferable. A more modern instance is a conditional sale 
of 1864 which was foreclosed on the 16th December, 1867. Ins- 
tances of sales of palas, specially in recent years, are quite 
numerous, and it is not disputed that two of the palas in suit 
were acquired by the father of the frst defendant, mortgagor, 
by purchase. Instances have also been adduced in which palas 
have been sold in execution of decrees, have been leased out for 
longer or shorter periods, have been bequeathed like other 
property and have in fact formed the subject of transfer in some 
form or other. One of the most recent instances on the record 
is a decree of this Court dated, 3oth August, 1900 which directed 
possession to be delivered of a pala which had been mortgaged 
by way of conditional sale, followed by a decree for foreclosure. 
It has been conclusively proved that 83 palas out of 360 have 
changed hands permanently. These facts amply justify the 
concurrent finding of the Courts below that the custom of trans- 
fer of falas ofthe Kalighat shrine has been established beyond 
the shadow ofa doubt ; the existence of the custom has been. 
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traced back almost to the time of the first establishment of 
British Courts in this country and even asearly as 1840 the 
Court found that the custom of transfer was fully established. 
The evidence, at the same time, establishes that these transfers 
have not been unrestricted, but have been confined to co-shebaits 
or to the members of families to whom a shebait can bestow 
his daughter in marriage ; in other words, there is undisputed 
and overwhelming evidence, oral and documentary, that in 
practice falas have been transferred during at least go years, 
though in a limited market which those alone can enter who are 
qualified to become shebait by birth or marriage. Only one ins- 
tance has been traced in which a transfer in favour of an absolute 
stranger, not connected with the hereditary shebaits by blood or 
marriage, has been recognised ; ; but the transferee in that case 
was the hereditary pujari or priest whose function, it must be 
observed, is.entirely. distinct from that.of a shebait, The plaintiff 
is the .widow~ of ope Jnanendra Nath Mookerjee who was the 
son of the daughter $ son ofa member of the senior branch of 
the family of Haldars, who are the hereditary shebaits of the 
Goddess Xali.. The Hysband of the plaintiff was also the son of 
a daughter of a Haldar, in other words, the husband of the 
plaintiff was descended from the Haldars on the paternal as also 
on the, maternal side. The plaintiff is, consequently, a possible 
shebait ; in other words, the contingency might have happened 
which would have entitled the plaintiffto take one or mote 
falas by inheritance. The plaintiff is plainly entitled to the 
benefit of the custom, and this conclusion does not in any way 
contravene the well-established rule that a custom cannot be 
enlarged by parity of reasoning: Arthur v. Bokenham (1), 
Pradyote v. Gopi, Krishna (2) The plaintiff is conclusively 
proved to belong to a class of persons to whom falas have 
hitherto been transferred and the transfers have been recognised 
as valid. , Consequently, if the validity of the custom is estab- 
lished, there is no conceivable reason why the plaintiff should 
not by foreclosure become entitled to the three aas in dispute. 


As regards the frst question, it has been argued on behalf 
of the mortgagee that as no man is allowed to dispute a title 
which he himself has granted, the mortgagor cannot set up 
against his mortgagee the title of a third person ; this cannot be 


(1) (1708} 11 Modern 148 (161). 
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disputed: Doe v. Pegge (1) Goodtstie v. Batley (2), Doe v. 
Vickers (3), Doe v. Chjton (4\,-AKing v. Smith (5), Debendra 
Nath v. Mirza Abdul Samed (6). The rule has been held 
applicable where the mortgagee is a trustee, acting in a public 
capaoity and not for his own benefit [Doe v. Horne (7), not- 
withstanding the contrary dictum in /a:rtitle v. Gilbert (8), 
Doe v. Hares (9).] and the principle has been repeatedly approved 
and applied in the Courts of the United States that a mortgagor 
is estopped to deny his title, and cannot set up as a defence for 
himself against the mortgagee that the property so mortgaged 
ig trust property which he had no rignt to mortgage: Bush v. 
Marshall (10), Strong v. Waddell (11), Fones v. Reese (12), Parris 
v. Houston (13), Botsclaiy v. Fones (14); Usina v. Wilder (18), 
McLeon v. Smith (16). The reason for the ruleis concisely put 
by Collier C. J. in Stewart v. Anderson (17): “by the 
mortgage, the mortgagee professes to convey, aud thus declares 
that he has an interest co-extensive with what he undertakes 
to transfer ; and he will not be heard to say, in contradiction 
of his own deed or in opposition to a claim founded thereon 
that he was guilty of a falsehood and had no estate or interest 
therein." "This principle has been held inapplicable where the 
mortgage is void as contrary to statute Brewster v. Madden (18), 
on the ground that “it is not competent to parties toa contract 
to estop themselves or any body else inthe face of an Act of 
Parliament." Barrows case (19). Hence, it has been ruled 
that a corporation is not estopped from pleading that a mortgage 
made by it is ultra vires: Exp. Watson (20). See also Z/a:irtit/e 
v, Gilbert (21), Blackburne v. Canhffe (22), British M. B. Co v. 
Charnwood PF. R. Co.(33). But,the view has been steadily 


maintained that trustees for a public purpose are not, by the- 


nature of their office, protected from the operation of estoppel 
as against the assignees ofthe original parties to the deed in 
question : Doe v. Horne (7), Webb v. Herne (24), Higgs v. 
Assam Tea Co. (45). I am not prepared to accept the view 
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indicated by Banerjee, J. in Mallika v. Ratanmani (1) which 
eceives no support from the decision of the Judicial Commit- 
ee in Fuggut Mohini v. Sokheemoney (2), cited in support of this 
position ; but there are cases where trustees have been allowed 
to impeach their own grants [Aumonee v. Baluck (3)], and con- 


flicting dicta are to be found in Gulam Nabi v., Nagammal (4), and: 


Gulzar v. Fida (5), [see Sidhu Sahu v. Gopt Charan (6), where 
the earlier cases are discussed]. I am of opinion that in the case 
before us, the Court should not depart from the ordinary rule 
that the mortgagor cannot dispute the title of the mortgagee, 
specially in view of the express declaration of the mortgagees 
in the fourth paragraph of the mortgage deed that “no objec- 
tion on their part or on behalf of their heirs or representatives 
shall he maintainable.” But I do not desire to rest the decision 
solely on the ground of estoppel, for, as will presently be seen, 
athere is no substance in the objection raised by the mortgagors. 
^ As regards the second question, it has not been disputed 
on behalf of the mortgagee that in the absence of a custom or 
usage to the contrary or any term to that effect in the deed of 


endowment, a religious trust or the right of management ofa - 


religious or charitable endowment or a religious office attached to 


a temple or any other endowment cannot be alienated by the : 


holder: Raja, Vurmak v. Rabi Vurmak (7) Rama Varma v. Raman 
Nayar (8), Kannan v. Nilakandan (9), Lakshmanaswami vw. 
Rangamma (10),  Gnanasambandha v. Velu Pandaram (11), 
Sar&um v. Rahaman (12), Narayana v. Ranga (13) Subbarayudu 
v. Kotayya (14), Alagappa v. Sivaramasundara (15), Rajeshwar 
v. Gopeshwart (16), Durga v. Chanchal (17), Rupnarain v. 
Junko (18), Mallika v. Ratanmant (1), Rangasami v. Ranga (19), 
Rajaram v. Ganesh (20), Ukoor v. Chunder (21), Fuggurnath v. 
Kishen (22), Kalee Churn v. Bungshee (23), Dubo v. Srinibas (24), 


Ramanathan v, Murugatba (25) Trimbak v. Lakshman, (a6), 


(1) (1897) 1 C. W. N. 498. 
(2) (1871) 14 M. I, A, 289; 10 B, L. B, 10; 17 W, B. 41, 


(8) (1870) 14 W. B. 101. (B) (1888) I. L. R. 6 All, 24, 

(4) (1896) 6 M. L, J. 350. (6) (1912) 17 0, L. J, 233 (287). 
(7) (1876) L. RB. &L. A 76; I, LR. 1. Mad. 285.0 

(8) (1882) I. L, B. 5 Mad. 89, (9) 11884; I, L. R. 7 Mad, 387, 
(10) (1902) I. L. B. 26 Mad, 81. 

(11) (1899) L. R. 27 1. A. 69; L L. R. 23 Mad. 271, 

(12) (1896) 1. L. B, 94 Cale, 88. (14) (1892) L L R. 15 Mad. 889. 
(13) (1891) I. L. B. 15 Mad, 183, (15) (1804) L L R. 19 Mad, 211. 
(16) (1907) J, L. R, 84 Valo, 828; I, L. B. 85 Calo. 226, 

(17) (1881) I L. B, 4 AU. 81, (22) (1867) 7 W. B. 266. 

(18) (1875) 3 O. L. B, 112. (28) (1871) 15 W. H.1889; 6 B, L. B, 127. 
(18) (1892) I, L, R. 16 Med. 146, (24) (1870) 6 B, L. B. 617. 

(20) (1898) I, L. B, 20 Bom, 181, (25) (1903) I. L. R. 27 Mad. 1 
(21) £1866) 3 W. R. 152, (26) (1895) L L. R, 20 Bom, 496, 
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and Kuppa v. Dorasami (1) There‘is also authority for the 
proposition, that an alienation of a religious office may be 
validly made in favour of a person standing in the line of 
«succession and not disqualified by personal unfitness. Sitaram- 

bhat v. Sitaram (2), Mancharam v. Pranshankar (3), Annasami 
v. Ramakrishna (4), Nirad Mohini v. Shtbdass (5). But the 
appellant does not invite us to go even as far as this pro- 

position. She asks us to assume that a fala or turn of worship 

is not alienable except by custom, and contends that the custom 

which has been proved in this case should be recognised by the 

Court : Raja Vurmah v. Rabi Vurmah (6), Gnanasambanda v. 

Velu Pandaram (7). This raises the question, whether the custom 
possesses the characteristics deemed essential for the validity of 
a custom, These essential attributes were specified by Tindal C. J. 
in Zyson v. Smith (8) in these terms : “a custom to be valid must 
have four essential attributes ; frs4 it must be immemorial ; 
secondly, it must be reasonable ; ¢Arrdly, it must have continued 
without interruption since its immemorial origin ; and, fourthly, 
it must be certain in respect of its nature generally, as well as in 
respect of the locality where it is alleged to obtain and the 
persons whom it is alleged to affect." See also ZZurpershad v. 
Sheo (9), Raja Vurmah v. Ram Vurmakh (10), Lutchmeeput v. 
Sadaulla (11) and GAastti v. Umrao (12), In the case before us, ` 
the custom obviously satisfies the first, third and fourth require- 
ments. The time when the custom originated is unknown; all 
that has been ascertained is that as far as the evidence can be 
carried back, it has been in existence. This takes the case out 
of the rule formulated by Willes J. in London Corporation v. 
Cox (13,that "a custom originating within time of memory, 
even though existing in fact, is void at law." There is no force 
in the contention that the proof of the existence of the custom 
should have been carried back by direct evidence to 1793 when 
the first Regulations were passed by the Indian Legislature, if not 
to the year 1773 when the Supreme Court was established. It is 
well settled that evidence showing exercise of a right in accordance 
with an alleged custom as far back as testimony can go, raises the 
presumption, though only a rebuttable presumption, as to the 
immemorial existence of the custom. As Tindal C. J. said in 


(1/,(1882) I, L. B. 6 Mad, 76. (7) (1809) D, R. 27 I, A, 69. 
(2) (1869) 6 Bom. H. O, B. 250, (8) (1888) 9 Ad. & El, 406, 
-(8) (1882) I. L. R. 6 Bom. 298. (8) (1876) L. B. 8 I. A. 259. 
(4) (1900) I. L, R, 24 Mad. 219, . (10) (1876) L, R. 4 I. A. 76, 

(5) (1909) I. L. R. 86 Calo, 975, (11) (1882) I. L. B, 9 Cale, 698. 
(6) £1876} L, B. 4 I, A. (12) (1898) 1, L.R, 21 Calo, 149, 
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Bastard v. Smith (1) " You cannot reasonably expect to have it OLYTI, 
= proved that the custom did in fact exist before time of legal - 1914, 
memory ; but you are to require proof, as far back as living Mahamaya Debi 
memory goes, of a continuous, peaceable and uninterrupted 
user of the custom." To the same effect is the observation of 
Farwell J. in Mercer v. Denne (2), "not only ought the Court 
to be slow to draw an inference of fact which would defeat a right 
that has been exercised during so longa period as the present, 
unless such inference is irresistible, but it ought to presume every- 
thing possible to presume in favour of such a right.” It is 
interesting to note that Vijnaneswara in his Mitakshara enun- a 
ciated a similar rule (Yajnavalkya, Book II 27). On the autho- 
rity of a text of Katyayana, he holds that “time within the 
memory of man extends as far asa hundred years, ” as a man 
has, according to Sruti, a hundred years duration of life. 
"N (Mitakshara, trans. Gharpure, page 50). Apararka, in his com- 
mentary on the same text of Yajnavalkya treats a period beyond 
three generations (that is, one hundred and five years) as time 
immemorial, and, refers to an earlier text to show that a period 
beyond sixty years might be treated as time beyond human 
memory. In any event, it is well-settled that if the existence of 
the custom has been proved for a long period, the onus lies on the 
person seeking to disprove the custom, to demonstrate its 
impossibility; in this case, the  mortgagors have entirely 
failed to meet the evidence of the custom adduced by the 
plaintiff. There is also no room for serious controversy _ as 
regards the certainty and continuity of the custom. The only 
question, consequently, for consideration is whether it is reason- 
able as the appellant contends or unreasonable and opposed 
to public policy as the respondent asserts. It is indisputable 
that if a custom be against reason, it has no force iu law ; but 
as explained in Co. Litt 62a, the reason here referred to is 
not to be understood as meaning every unlearned man's reason, 
but artificial and legal reason warranted by authority of law; or 
as Blackstone puts it (Commentaries Vol. I, page 77) itissufficient 
if no good legal reason can be assigned againstit, When, how- 
ever, it is said that a custom is void because it is unreasonable, 
nothing more is meant than that the unreasonable character of 
the alleged custom conclusively proves that the usage, even 
though it may have existed from time immemorial, must have 
resulted from accident or indulgence and not from any right 
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conferred in ancient times: Salisbury v. Gladstone (1). It is also 


. well-settled that the period for ascertaining whether a particular 


custom is reasonable or not, is the time of its possible inception ; 
this is in accord with the observation in the Zamsstry case (2), 


*the commencement of a custom (for every custom hath a 


commencement, although the memory of man doth not extend to 
it, as the river Nile hath a spring although Geographers cannot 
find it) ought to be upon reasonable ground and cause, for if it 
was unreasonable in the original, no usage or continuance cam 
make it good. Quod ab initio non valuit tractu temporis non 
convalescet.’ When tested in the light of these principles, no 
good ground can be assigned why the custom should be con- 
demned as unreasonable. There is no force in the contention of 
the respondents that because the custom contravenes the rule that 
a religious office is inalienable, it must be pronounced to be against 
public policy ; if this argument were to prevail, all customs would 
be unreasonable. Since customs in general involve some inconsis- 
tency with the general common law of the realm or are contrary 
to a particular maxim, the fact of this inconsistency is not of itself 
a ground for holding the custom unreasonable and bad: Tyson 
v. Smith (3). Thus in the Zantstry cose (4), it is said that 
several customs which have been adjudged void in our books 
as being unreasonable, against common right or purely against 
law,iftheir nature and quality be considered, will be found 
injurious to the multitude and prejudicial to the commonwealth.” 
To the same effect is Co. Litt 113a: ©" Consuetudo ex certa 
causa rationabili usitata privat communem legem." Is there 
then any thing to show that this custom is injurious to the 


a oen or to the commonwealth ? One of the mortgagors 


has a turn of worship or pala; he is entitled in this character to 
collect the offerings made to the Goddess on the day on which 
his turn falls; he applies a portion of the income for the’ 
worship of the Goddess and appropriates the remainder for his 
personal use. It is not material to consider whether he should 
not apply the whole of the income for religious and charitable 
purposes; but let us asgume that he and every shebait like him 
who has a pala, may be compelled to do so. He transfers 
his turn of worsbip to a person who, in certain contingencies, 
might, in his own right, have been a shebait and might have 
held a pala. The transferee, as holder of the gala, is under 


(1) (1861) 9 H. L. O, 692. (701). (8) (1888) 9 A. and E. 406 (422). 
(2) (1608) Davis 29 (32). (4) (10085 Davia 29 (88), 
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precisely the same obligation to the endowment as the trans- 
feror himself. It is difficult to appreciate how a custom which 
recognises and validates a transfer to members of a limited circle 
under these circumstances can be detrimental to the endow- 
ment or tothe public. There is no question that a pala of the 
Kalighat temple is heritable, and it is immaterial whether the 
heir is a male ora female; the custom in this respect is estab- 
lished beyond doubt: ano£kee v. Gofaul (Y). There is also no 
` question that though probably religious offices were originally 
indivisible, they are now deemed  partible :^ 7*:móa& v. 
Lakshman (2), Mitta Kunth v. Neerunjun (3, Elder Widow v. 
Younger Widow (4), Sethuramaswamtar w. Meruswamtar (5) ; 
Damodardas v, Uttamram (6); Nagiak vy. Muthacherry (7), 
Limba v. Rama (8), Raman v. Gopal (9), Rajeshwar v. 
Gopeshwar (10), Anundi v. Soykantanath (11), Ram v. 
Taruck (12), Debendto v. Odit (13), Eshan v. Monmohint (14), 
and Goopee v. Lhakoordas (15). Indeed, the very name pala or 
turn of worship shows that the right is partible. This involves, 
by necessary implication, the attribute of transferability as 
amongst the members of the family of shebaits ; partition 
signifies the surrender of a portion of joint right in exchange 
for a similar tight from the co-owner, There is further no question 
that a pala has not only been deemed heritable and 
partible ; it has also been treated as devisable, as is illustrated 
by the case of the sister of the first defendant, 
who obtained a fafa under the testamentary devise of her 
father. This, again, involves the recognition of the transfer- 
able character of a fala; the exercise of the right to make 
a bequest implies an assertion of the right to make a transfer 
inter vivos. It follows, consequently, that the customary 
right to make a sale, mortgage, gift or lease of a pala in favour 
of persons within a limited circle is closely associated with and 
possibly developed out of the heritable, devisable and partible 
character of a pala. A custom of this description clearly cannot 
be characterised on any rational ground as unreasonable or 
opposed to public policy. It is further worthy of note that 
this is not a novel view of the true character of such a custom ; 


(1) (1877) I L. R. 2 Cale. 865 (372). — (2) (1895) I. L. R. 20 Bom, 495. 
(3) (1874) 14 B. L, B, 166 ; 23 W, B. 437 


(4) (1807) 1 Mac, Bel. Rep. 289. (10) (1907) I. L. B. 34 Cale. 838, 
(5) (1900) L L. 8,34 Mad, 470. (11) (1867) 8 W. R. 108. 

(6) (1892) I. L. R. 17 Bom. 271. (12) (1872) 19 W. R, 28. 

(7) (1900) 11 M. L. J. 215 (222).  — (18) (1878) I. L. R. 8 Calc. 390, 
(B)(1898) I. L.B : Bom, 648. (14) (1878) I, L. B, 4 Calo. 683. 
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for as early as 8th August, 1840 the validity of a conditional 
mortgage of a pala effected on the 18th February, 1835 was 
upheld in a contested litigation. Since every custom sanctioned 
by the Courts must be reasonable, it follows that every case 
‘where a custom has been upheld by the Courts is an example 
of a reasonable custom. When the evidence is examined from 
this point of view, the case for the mortgagee is materially 
strengthened ; for, as is clear from the record, not only the 
existence but also the validity of the custom has been repeatedly 
recognised by the Courts during at least 70 years prior to the 
iustitution of this suit, while no single instance has been found 
where its reasonableness has been successfully assailed. The 
custom of transferability of a pala in favour of a limited circle of 
transferees must accordingly be held valid, and no good reason 
has been assigned why it should be deemed unreasonable or 
opposed to public policy. 

As regards the ¢4ird question, it has been argued on behalf 
of the mortgagors respondents that as Order 34 of the Civil 
Procedure Code of 1908 applies only to mortgages of immovable 
property, the plaintiff is not entitled to a decree for foreclosure; 
and in this connection, reference has been made to Æskan 
Chunder v. Monmohtini (1) and Fati Kar v. Mukunda Deb (2), to 
show that a pala or turn of worship is not immovable property. 
There is no substance in this contention. It is well-settled that 
foreclosure is a remedy of the mortgagee which is not confined 
to mortgages of land; it is equally applicable to mortgages of 
chattels, as decided by the House of Lords in Harrison v. 
Hart (3). (Tancred v. Potts (4), Kemp v. Westbrook (5)]. The 
Case before us, is clearly not that of a pledgee of a movable ; such 
a pledgee, as pointed out in Harrold v. Plenty (6), is ina very 
different position from an ordinary mortgagee, as he has only 
aspecial property in the thing pledged and may obtain a sale 
but not a foreclosure. The plaintiff is a mortgagee, not of 
immovable butofí intangible property, and he is entitled to 
foreclose the mortgagor quite as much as a mortgagee of chattels. 
[Jones on Chattel Mortgages, 1908, sections 699 and 776]. It is 
worthy of note that as early as 1181, Glanville described in 
detail a remedy applicable to chattel mortgages which is 


(1) (1878) I. L. B. 4 Calc. 683. 

(2) (1911) I. L. B. 39 Oalo, 227; 14 O L J. 869. 
(8) (1726) 1 Comyna. 898 ; 2 Eq, cas. Abr. 6. 

(4) 2 Fonblanque on Equity, 6th Ed, 261 n. 

(5) (1749) 1 Ves, Ben, 278, ; 

(6) (1901) 2 Ch. 314. 
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substantially equivalent to the modern procedure for foreclosure CIVIL, 
and order absolute on failure of the mortgagor to redeem within 1914. 


the period fixed by the Court. [Glanville, Tr. Beames, Book X, 
ch. 6-8; ed. Beale, 1900, pp. 204-210] It may be added that 
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if the contention of the mortgagors were to prevail, they might p 
find themselves in a worse position than what they would Mookerjee, J 


occupy under a foreclosure decree; for, if the procedure for 
foreclosure, with its consequent opportunity to the mortgagors 
to redeem, is not applicable, the mortgagee may very well 
contend that the contract between the parties must be strictly | 
enforced, and that as the time for repayment has passed away, the 
title of the mortgagee to the mortgaged property has become 
absolute ; such a result could hardly have been contemplated 
by the mortgagors. 
The result is that this appeal is allowed and the decree of 
the District Judge discharged. On account taken of the sum 
"due on the conditional mortgage in suit on the 16th November 
next, it transpires that the mortgagee will be entitled to Rs. 3,421 
for principal and interest up to that date. The decree will 
direct that ifthe defendants pay this sum -together with costs 
of all the Courts with interest thereon (as specified in the decree 
of this Court) on or before the 16th November 1914, the 
^ mortgage will stand redeemed. On default, the mortgage will 
be foreclosed after.the decree absolute has been made by the 
primary Court in due course. The hearing fee in this Court 
is assessed at thirty gold mohurs. 
Beachcroft J.—I agree with the aropo order, on the 
second ground discussed by my learned brother ; on the question 
of estoppel I prefer to reserve my opinion, 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beachcrofe. 


SATYA BHUSAN BANERJEE AND OTHERS 
^ qv. 
KRISNAKALI BANERJEE AND orHERS.* 


Contribution, suit for, what is— Rant, decres for. in favour of oc-sharer landlord 
Defendants and not plaintiff liabla — Payment by plaintiff — Plaintiff's 
interest a ffecled—Contract Act (IX of 1872), Seos. 09, 70— Prorinaial 
Small Causa — Courts Aot (IX of 1887), Soh, II. Art. 41— 
Second apueal—Ciril Prosedure Code (Act V of 1008), Secs. 108, 115— 
Revision — Eror of law —Iurisdiotion. 


Contribution sígnifles payment by each of the parties interested of his 
Bhare in any common liahility Henoe.an action for contribution is a eguit 
brought by one of snch parties who has discharged the liability common to 
them all, to compel the others to make good their shares, Mutuality is thus 
the test of contribution, 

The plaíutiffs purchased the interest of the flret defendant in # certain 
tenancy In November, 1907. Some out of the entire body of landlords sued 
the defendants for rent due on account of the years 18!1 to 1318 (1904-1908) 
and obtained a decree, When the landlords were about to bring the properties 
in the tenancy to sale fn execution of their decree, the plaintiffs deposited in 
Court the amount sufficient to satisfy the decree, The plaintiffs then brought 
a suit for declaration that as the defendants were liable to pay the judgment- 
debt, they were entitled under equity to recover the same from them : 

Held, that no second appeal lay under section J02 of the Code of Civil 
Procedure, the value of the suit being less than Rs. 500 and as the sait was 
not for contribution but for recovery of money paid by the plaintiffs for the 
benefit of the defendants, Article 41, Schedule II of the Provincial Small 
Cause Courts Act had no application, 

The fact that the decree had been obtained by co-sharer landlords did not 
necessarily lead to the inference that the sale of the right, title and interest 
of tha judgment-debtor would not have affected the interest of the plaintiffs ; 
the party liable to be affected would be entitled to satisfy the decree to 
protect himself from the apprehended injury to h!s right; he would also be 
entitled, if he made the payment, to be reimbursed under seotion 69 or 
section 70 of the Indian Contraot Aot. 

A decision, erroneous in law but not affecting the jurisdiction of the 
Court, ig not open to revision by the High Gourt. 

Amir Hassan v. Sheo Baksh (1) and Muhammad Yusuf v, Abdul (2) 
referred to. 


Appeal by the Plaintiffs. . 
Suit for contribution. 


* Appeal from Appellate Decree No. 1798 of 1911, against the decree 
of B. O. Mallick Esq, District Judge of Nadia, dated the 24th April, 1011, 
confirming that of Babu Asutosh Goswami, Munsiff of Hanaghat, dated the 
18th July, 1910. P 


(1) (1884) I. L. B. 11 Calo. 6; L. R. 11 I. A. 287, 
(2) (1889) I, L, R, 16 Oalo, 749; L, B. 16 L A, 104. 
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The material facts and arguments appear from the judgment. 
Babu Dwijendra Nath Mukerjee for the Appellants. 

No one appeared for the Respondents. 

The judgment of the Court was delivered by 


. Mookerjee J.—This is an appeal by the plaintiffs in what 18 
* described as a suit for contribution. The circumstances ante- 
cedent to the litigation are not in dispute and may be briefly 
narrated. The case for the plaintiffs is that the defendants held 
a tenancy under Chundra Nath Ray and another person, 
In November 1907 the plaintiffs purchased the interest of the 
first defendant in that tenancy. The landlords sued the defendants 
for rent due on account of the years 1311 to 1313 and obtained 
a decree, This decree was obtained by some out of the entire 
body of landlords who claimed a half share in the superior 
tenancy. The landlords took out execution of this decree and 
were about to bring the properties to sale. The plaintiffs 
thereupon deposited in Court the sum of Rs. 135-13-6 to satisfy 
the decree, The plaintiffs then commenced this action for 
declaration that the defendants were liable to pay the judgment- 
debts and that they themselves had paid the money under circums- 
tances which entitled them in equity to recover the same from 
the defendants. The suit, however, was described as one for 
contribution, though according to the plaintiffs, they themselves 
were not liable to bear any portion of the liability under the decree. 
The defendants resisted the claim on various grounds which need 
not be stated for our present purpose. The Court of first instance 
found on the merits in favour of the plaintiffs but dismissed 
- their claim on the ground that as the decree had been obtained 
by a co-sharer landlord, the interest of the plaintiffs in the 
tenancy was not in zeopardy and that the payment madé.by 
them must consequently be deemed voluntary. Upon appeal, 
this view has been accepted by the District Judge and the decree 


of dismissal has been affirmed by him. The plaintiffs have now 


appealed to this Court. 

The first question which requires consideration is, whether 
this appeal is competent in view of tlre provisions of section 102 
of the Civil Procedure Code. On behalf of the appellants, it has 
been argued that the suit falls within the scope of Art. 41 of 
the second Schedule to the Provincial Small Cause Courts Act 
which excludes from the.jurisdiction of Small Cause Courts, all 
suits for contribution by a sharer in joint property in respect of 
a payment made by him of money due from a co-sharer. It has 
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been contended that this is a suit for contribution of the descrip- 
tion mentioned in Art. 41, because it has been commenced by the 
plaintiffs who are co-sharers in a joint property and is in respect 
of a payment made by them of money due from the defendants 
wh are co-sharers of the plaintiffs. In our opinion, this conten- 
tion is manifestly fallacious. Asis pointed out in the Oxford 
Dictionary (Vol II. page 923), contribution signifies payment 
by each of tbe parties interested of his share in any common 
liability. Consequently an action for contribution is a suit 
brought by one of such parties who has discharged the liability 
common to them all to compel the others to make good their 
shares: Mott Chand v. Bajrang (1), foynarain v. Badri Das (2). 
Mutuality is thus the test of contribution. If A and B are 
jointly liable for a sum of money, and A alone satisfies the whole 
debt, he is entitled to call upon B to contribute to the extent of 
his proportionate share; and, conversely, if B alone pays the 
whole debt, be is entitled to call upon A to contribute. Judged 
by these tests, the present suit cannot correctly be described as 
a suit for contribution. In the case before us, the plaintiffs deny 
that they were to any extent liable to satisfy the judgment-debt. 
Their case is that the money payable under the decree was justly 
recoverable from the defendants alone. It is not a case of 
satisfaction of a joint liability ; nor does the test of mutuality 
apply. The plaintiffs do not admit that they could have been 
called upon to contribute if the defendants had paid the money ; 
their theory on the other hand is that if the defendants had 
made the payment, it would have been in satisfaction of an 
exclusive liability of the defendants. The suit as framed cannot 
be deemed a suit for contribution ; it is really a suit by the 
plaintiffs for recovery of money paid by them for the benefit of 
the defendants. A suit of that character is, under certain cir- 
cumstances, maintainable in law; but it cannot properly be 
described as a suit for contribution. Consequently Art. 41 
of the second Schedule to the Provincial Small Cause Courts Act 
does not cover the present case. The suit is clearly one of a 
nature cognisable by a Cowt of Small Causes, and as the sum 
claimed is less than Rs soo, the appeal is incompetent 
under section 102 of the Code of Civil Procedure and must 
accordingly be dismissed. 

It has finally been contended on behalf of the plaintiffs 
that if the appeal is incompetent the Court may treat the 


(1) (1911) 16 O. L. J, 148 (151). (2) (1911) 16 C. L. J. 166. 


j» 


memorandum of appeal as an application for revision and give 
the plaintiffs such reliefs as they may deserve under all the 
circumstances. This prayer raises the question of the nature of 
the errors, if any, which we are invited to rectify. The Coufts 
below have refused relief to the plaintiffs because the payment 
made by them was voluntary, as the decree for rent was obtained 
by co-sharer landlords who could not have executed it so as to 
prejudice the interest of the plaintiffs. This view is clearly 
erroneous and is opposed to the decisions of this Court in 
Suchand Ghosal v. Balaram Mardana (1), Pankhabati Chowdhu- 
rant v. Nani Lal Singh (2), Prosunno Kumar Bose v. Famaluddin 
Mahomed (3), and Khetra Nath v. Mahomed Uzir (4). 
The fact that the decree had been obtained by co-sharer 
landlords did not necessarily lead to the inference that the sale of 
the right, tille and interest of the judgment-debtors would not 
have affected the interest of the present plaintiffs, because, as 
was pointed out in the case of J/Vizay: Behari Saha v. Hart 


Govinda Saha (5), a sale ofthe right, title and interest of the 


judgment-debtors in execution of a decree for rent obtained by 


.a co-sharer landlord may in certain circumstances pass the entire 


tenancy. The question of the precise effect of a sale in these 
circumstances would at any rate be a matter for controversy 
and the party liable to be affected would consequently be entitled 
to satisfy the decree to protect himself from the apprehended in- 
Jury to his rights; he would also be entitled, if he made the 
payment, to be re-imbursed under section 69 or section 7o of 
the Indian Contract Act: Pankhabati v. Nant Lal (2). The 
view taken by the Courts below must accordingly be deemed 
erroneous in law. But the error they have committed is one 
of law and as it has not affected the jurisdiction of the Court, 
we cannot interfere in the exercise of our revisional powers : 
Amir Hassan v. Sheo Baksh (6), Muhammad Yusuf Khan v. 
Abdul Rahman Khan (7). The prayer of the plaintiffs that the 
memorandum of appeal be treated as an application for revision 
must consequently fail, 


A. T. M. Appeal dismissed. 
(1) (1910) I. L. R. 88 Calo. 1 ; 12 C. L. J. 566, 
(2) (1918) 19 C. L. J. 73. (4) (1018) 19 C. Le J. 626. 
(3) (1912) 18 O, W. N. 327, (5) (1899) I. L. B, 26 Oale, 677. 
6) (1884) I. L. B. 11 Calo. 6; L. R. 11 I. A. 287. 
tr} (1889) I, L. B. 16 Cale, 749, L, B. 16 I. A, 104. 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Beachcroft. 


RAJANI KANTA GHOSE AND OTHERS 
t v. 
RAMA NATH ROY AND OTHERS.* 


Contribution, suit for—Assignea of rent decree, application for execution by— 

Payment of decretal amount by one of the cu-sharers—AIndian Contract 

Act (IX of 1872), Seca. 60,70—Bengal Tenancy Act (VIII of 1885), 

Sec. 148(h)— Second. appeal—Cicil Procedure Code (Act V of 1908), 

` Bec. 109— Provincial Small Oause Courts Act (IX of 1887) Soh. II, 
Art. 41. 


The defendants along with the plaintiffs were liable to satisfy the duda. 
ment-debt under a decree held by the fourth defendant, the landlord. That 
decree was assigned to the third defendant. The third defendant took out 
execution of the decree, Under compulsion of legal process, the plaintiffs 
satisfied that decree : 

Hald, that the case was governed by both sections 69 and 70 of the Indian 
Contract Act and the defendants, the co-sharers, were liable to be called upon 
by the plaintiffs to contribute, 

A sult by some of several persons, bound by a common n liability, who have 
discharged the joint obligation, to compel their co-sharera to make good their 


l shares, falls within the scope of Article 41 of the second Schedule to the 
. Provincial Small Cause Courts Act, 


Appeal by the Plaintiffs, 

Suit for contribution. 

The first two defendants and the predecessor in interest of 
the plaintiffs, held a tenancy under the fourth defendant. The 
rent fell into: arrears, and a suit was brought by the fourth 
defendant. A decree was obtained and the plaintiffs made a 
payment of Rs. 8 to the decree-holder. Subsequently the 
decree-holder assigned the decree to the third defendant who 
realized the whole decretal amount from the plaintiffs by 
executing the decree. Tht plaintiffs commenced this suit to 
compel the first two defendants to contribute in respect of the 
sum they had paid in satisfaction of the joint decree. 

The Court of first instance passed a decree in favour of the 
plaintiffs ; on appeal by the first defendant, the lower appellate 
Court passed a decree in favour of the plaintiff in respect of the 
payment made to the original decree-holder (viz. Rs. 8). 

Babu Surendra Nath Ghosal for the Appellants. 

Babus Soroshi Charan Mitra, Upendra Narayan Bagcht and 
Ambicapada Chowdhry for the Respondents. 


* Appeal from Appellate Decree No, 915 of 1911, against the decree of 
S. C. Mallik, Esg., District Judge of Nadia, dated the 9th March, 1911, modify- 
ing that of Babu Jagadis Chandra Goswami, Munsiff of Chuadanga, dated the 
6th June, 1910. 
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The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the plaintiffs in a suit 
for contribution. The circumstances antecedent to the litigation 


"are not in controversy and may be briefly stated. The first twg 


defendants and the predecessor in interest of the plaintiffs held 
a tenancy under the fourth defendant. The rent fell into arrears, 
with the result that the fourth defendant brought a suit for 
rent and obtained a decree on the 18th June r907. On the 
23rd January 1908 the plaintiffs made a payment of Rs. 8 to 


tbe decree-holder. On or about the 24th January 1908 the 
‘decree-holder assigned the decree to the third defendant who 


applied for execution on the 25th January 1908. The Court 
made an order for execution and a decree obtained by the 
plaintiffs against one of their debtors was attached. On the 
14th March 1908, the assignee, by process of execution, realised 
Rs. r19-8as, Subsequently on the zoth April 1908 he realized 
another sum of Rs. 73 and on the 27th May: 1908 after the 
movables of the plaintiffs had been attached, they paid to 
the assignee Rs. 390-15-3 pies in satisfaction of the decree. On 
the rgth August 1909 the plaintiffs commenced this suit to 
compel the first two defendants to contribute in respect of the 


sums they had paid in satisfaction of the joint decree. The 


defendants resisted the claim on various grounds. The Court 
of first instance overruled their objections and made s decree 
in favour of the plaintiffs for one-third of the admitted’ amount 
paid by them, against each of the first two defendants. The 
first defendant appealed to the District Judge and persuaded 
him to hold that no contribution could be claimed in respect of 
payments made to the assignee of the decree, inasmuch as under 
section 148, cl. (4) of the Bengal Tenancy Act the assignee was 
not entitled to execute the decree as he had not obtained an 
assignment of the land itself. The District Judge accordingly 
allowed the appeal and made a decree in favour of the plaintiffs 
in respect of the payment made to the original decree-holder 
himself. The plaintiffs have now appealed to this Court, 

On behalf of the respondents a preliminary objection has 
been taken that the appeal is incompetent under section 102 of 
the Code of Civil Procedure which provides that no second 
appeal shall lie in any suit of the nature cognizable by the Court 
of Small Causes when the amount or value of the subject-matter 
of the original suit does not exceed Rs. soo. The amount 


claimed in the suit is less than Rs, soo, Consequently the 
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OIY1L, question arises whether. the suit is of a nature cognizable by a 
. 1914. Court of Small Causes. On behalf of the appellants, it has been 


Rajani Kanta contended that the suit is excluded from the cognizance of the 


PE Court of Small Cause by Art. 41 of the second Schedule to the 
e mee , ‘Provincial Small Cause Courts Act of 1887. That clause excludes 
Mookerjeo, J. from the jurisdiction of the Small Cause Court a suit for- 


contribution by a sharer in joint property in respect of payments 

made by him of money due from a co-shaier. On behalf of the 

respondents, it has further been contended that assuming the 

decree to be capable of execution at the instance of the assignee, 
i it could be executed only as a money-decree and that conse- 
quently the liability which was satisfied by the payment made 
by the plaintif was a personal liability of the judgment-debtor, 
and not a liability which rested upon their joint property. In 
our opinion there is no foundation for the contentions of the 
respondents, 

Art. 41 of the second Schedule to the Provincial Small 
Cause Courts Act clearly contemplates suits of three classes ; 
first, a suit for contribution by a sharer in joint property in 
respect of payments made by him of money due from a co-sharer ; 
secondly, a suit for contribution by a mortgagor of joint property 
in respect of payments made by him on account of the property ; 
and thirdly, a suit for contribution by a member of an undivided 
family in respect of payments made by him on account of the 
family. The case before us falls within the first description of 
suits. It is clearly a suit for contribution as it is a suit by 
some of several persons, bound by a common liability, who have 
discharged the joint obligation, to compel their co-sharers to 
make good their shares: Satyabhusan v. Krishnakak (1). It has 
been commenced by persons who are sharers in joint property ; 
at any rate, they were sharers in joint property at the time when 
the money fell due from their co-shares and the suit is in respect 
of payments made by them of money due from their co-sharers. 
All the three elements are consequently satisfied and the case 
falls within the scope of Art. 41. The preliminary objection 
consequently fails. , 

. As regards the merits of the appeal, it has been argued on 
behalf of the respondents in support of tle view taken by the 
District Judge that the case does not fall either within section 69 
or section 7o of the Indian Contract Act. It has been contended 
that the assignee of the decree for rent was not entitled at all 

tos (1) (1914) 20 C, L, J, 196, 
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to execute the decree in view of the provisions of section 148 (4) - O1vin, 

of the Bengal Tenancy Act, that is, he was not free to execute the 1914. f 
decree either as a decree for rent or as a decree for money. Itis  kajani Kanta 
not necessary for us to determine whether the contention is or 
is not well-founded. As was pointed out by this Court in the = 
“case of Manuratian Nath v. Hart Nalk Das (1), there is a akc a 
conflict of judicial opinion upon this question; while some 

of the authorities are in favour of a strict and literal con- 

struction of section 148, cl. (4) of the. Bengal Tenancy Act, 

there are other cases which support a liberal interpretation of 

this provision of the law. We shall, however, for the purpose 

of the argument placed before us, assume in favour of the 
respondents that the assignee of the decree was not entitled 

to execute the decree even as a decree for money as he had not 

obtained an assignment of the landlord’s interest in the land. 

It does not follow, however, that the effect of the assigament 

was to extinguish the liability of the judgment-debtor under 

the decree. In the first place, it is plain that if at any time 

before the decree was extinguished by limitation, the assignee 

of the decree obtained an assignment of the landlord’s interest 

in the land, the bar imposed by cl. (A) of section 148 would be 

removed and he would be ina position to enforce the decree. 

In the second place, it is equally clear that if the assignee 
retransferred the decree to the assignor, the latter would be 

in a position to enforce the decree. Neither of these positions 

could be supported if the view were maintained that the effect 

of the assignment wasto extinguish the judgment-debt com- 

pletely. The true position consequently is this, The judgment- 

debtors were liable under the decree but the person who held 

the decree was not in a position to apply to the Court for 
execution till a'certain contingency had happened. It was in 

these circumstances that an application for execution was made 

by the assignee, and the Court ordered execution to issue. 
Execution was taken out against the plaintiffs and they satisfied 

the decree by payment made to the assignee under compulsion . 
oflegal process. In these circumstances it is plain that what was 

done by the plaintiff was done lawfully within the meaning of 

section 70 of the Indian Contract Act. To bring a case within 

the scope of that section three conditions must be fulfilled. First, 

the thing must be done lawfully ; secondly, it must be done by 

a person not intending to act gratuitously ; and (Airdiy, the 
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person for whom the act is done must enjoy the benefit of it. 
Now we have held that the payment was made lawfully, and 
in this view we are supported by the decision of this Court in 
the case Suchand Ghosal v. Balaram Mardana (1). Was then 
his payment made by persons who did not intend to act 
gratuitously ? It is obvious that when they made the payment, 
they did not intend to act gratuitously. Finally, the question | 
arises, whether the person for whom the act was done has 
enjoyed the benefit of it, It has been argued on behalf of the: 
respondents that as the decree was not capable of execution at 
the moment when the payment was made, the plaintiffs have 
not {by the payment conferred any benefit upon the defendants: 
This argument is obviously fallacious. As we have already 
explained, the judgment-debt had not been extinguished and 
the defendants were still liable to have the decree executed 
against them by the assignee if he obtained an assignment of the 
landlord's interest or by the assignor if he obtained a retransfer 
of the decree. The benefit which has been conferred upon 
them by the payment is that they have been absolved from the 
liability to be pursued either by the assignee or the assignor of the 
decree. It has been suggested on behalf of the respondents 
thatthe payment made to the assignee does not operate as a. 
valid discharge of the decree. For this contention there is, in our 
opinion, no foundation. Section 148 (4) of the Bengal Tenancy 
Act does not provide either directly or by implication that if a 
payment is made to the assignee and is accepted the decree is 
not thereby satisfied. There is nothing to prevent the assignee 
from accepting the payment of the decree and certifying such 
payment to the execution Court. 

The position consequently reduces to this. The defendants 
along with the plaintiffs were liable to satisfy the judgment-debt 
under a decree held by the fourth defendant. That decree was 
assigned to the third defendant. He was, under certain circums» 
tances, entitled to execute the decree, and it was not impossiblé 
that the fourth defendant might also be placed in a position to 
execute it by re-assigumen t. The third defendant did as a matter 
of fact take out execution of the decree. Under compulsion of 
legal process, the plaintiffs have satisfied that decree. We are 
clearly of opinion that the case is covered by section 70 of the 
Indian.Contract Act, and that the defendants ‘are liable to be . 
called upon by the plaintiffs to contribute. It is not necessary 


(1) (1910) I. L. B, 88 Calo 1; 13 Q, L. J. 666 ; 14 O. W, N, 016, 
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to discuss in detail the terms of section 69 of the Indian Contract OIviL, 
Act, but it is obvious that the case is covered by that section . 1914. 


agii, ae il 


as well. That section provides that a person who is interested Rajani Kanta 


in the payment of monay which another is bound by law to pay 
and who therefore pays it, is entitled to be reimbursed by the = 
ther. Here the plaintiffs were interested in the payment and sce J. 
. were even bound by law to make it. It is by reason of that 
payment that the decree-holder who would otherwise have 
proceeded with execution, has not enforced the decree. The 
view we take is supported by the decision of this Court in the 
case Of Puskhabati Chowdhurant v. Nant Lal Singh (1) where e 
the earlier decisions will be found reviewed. We are therefore 
of opinion that whether we apply section 69 or 7o,it is clear 
that the plaintiffs are entitled to succeed and this conclusion is 
obviously in harmony with the principles of justice, equity and 
good conscience. 
` The result is that this appeal is allowed, the decree of the 
District Judge set aside and the suit decreed against each of the 
firat two defendants for the sum claimed in the plaint together 
with interest and costs. The other defendants will bear their 
own costs, — l 


"A. T. M, Appeal allowed. 
(1) (1919) 19 0. L. J. 72, 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 


Beachcroft. 
MATUNGINI DEBI 
v, OIYIL, 
BROJESWAR BANERJEE.* 1914, 
Contribution, right of—Principle—Contribution, who can claim-—Oo-debdtor, May 28, 20. 
why paid more than his share of debt, if can be sned—Pleading— = 
Plaintiff, what to prove--Landlords collecting separately their shares of 
rent, if can jointly sue the tenants, ; 
The right of coutribation has its foundation in and is controlled by the ° 


principles of justice, equity and good conscience. It doesnot arise from 
contract, although it has sometimes been based on the theory of an implied 
contract for contribution supposed to exist between parties jointly liable 
be contract. Every joint holder who has been compelled to pay more than 
his share of the common-debt, has the right of contribution from each of his 

.* Appeals from Appellate Decrees Nos, 1192, 1644 and 1684 of 1912, from 
the decrees of H. C. Liddell, ET Distriot Judge, of Jessore, dated the 29th 


March 1912, confirming those of Baba Tarak Nath Datt, Subordinate Jud 
of Jessore, dated the Slat May, 1911, : i 
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OIVIL, co-debtors, The principle is that one who has disoharged a common liability 

1914. ean recover from his oo-obllgors only for the excess that he has pald over 

—— his share, and each co-obligor is Hable to contribute only in proportion to 

Matungini his share of the common debtor obligation; hence, it follows aa a corollary 

Brojeswar. that no contribution can be claimed against a persou who has paid more than 

—— his share of the debt. Itis not necessary that the entire debt should have 
been satisfied by the plaintiff, but he must establish that he has paid more. 

than his share of the joint liability. Tn a suit so framed, the liabilities of the 

different parties, plaintiffs and defendan's, must be separately ascertained ; 

and a joint decree cannot be made in favour of the plaintiff against the 

defendants, 
When the jadgment-debts satisfied are closely connected and arise out of 
n the same or similar transactions, in a suit by one of the judgment-debtors for con- 


tribution, one of the co-debtors can plead that he had discharged a similiar 
ability which would otherwise have fallen upon the claimant. 

The fact that the landlords collect their rent in their respective shares 
separately, does not stand in the way of a suit by all the landlords for a joint 
decree against all the tenants, 

Pramada v. Ramani (1) referred to, 

X, Y, snd Z are co-sharer landlords, each of whom collects his share 
of rent separately. X obtains a deoree for rent against A, B and Ol; similar 
decrees are obtained by Y and Z against the same set of tenants. A satisfies 
the decree of X, B, tbat of Y, and O, that of Z. Ina suit for contribution 
brought by A against B and O, in respect of payment made by him to 
satisfy the decree of X, itis open to B and Oto plead non-liability on the 
ground that they have discharged a lability which would otherwise have 
fallen upon A under the deorees obtained by Y and Z, 

Appeal by one of the Defendants. 

Suit for contribution. : 

X, Y and Z instituted a suit for rent against a number of 
defendants and obtained a decree. The decree specified the 
extent of the relief to which X, Y and Z were entitled as amongst 
themselves. X proceeded to execute the decree against one of 
"T the defendants, Y against another and Z against a third. Oae 

of the defendants in that suit, who was the plaintiff in the present 
suit, satisfied the claim made in execution by one of the decree- 
holders, and the husband of the appellant similarly satisfied the 
claim made by another decree-holder. The plaintiff asserted 
that he paid more than his share of the aggregate liability under 
the decree and was entitled to seek contribution from all the 
defendants to the original suit. The appellant contended that 
her husband also paid more than his share of the total liability 
under the decree, and that consequently no right of contribution 
could be claimed against her. This defence did not find favour 
‘with the Courts below. Hence this appeal. 


(1) (1907) I. L E, 85 Oalo, 931 ; L, B, 95 I, A (3; 7 O, L, J, 139, 
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‘Dr. Sarat Chtinder Bysak and Babu Bhudeb Chandra Rat 


for the Appellants. 
Babu Hara Prosad Chatterjee for the Respondents. 
The judgment of the Court was delivered by ° 


Mookerjee J.—This is an appeal by one of the defendants 


«lf « * a * * * 
in a suit for contribution. The circumstances under which 


the present plaintiff seeks relief are somewhat complicated ; 
but the facts essential for the appreciation of the question 
of law raised before us, may be shortly stated. There 
were three sets of plaintiffs, who for the sake of brevity, may 
be called X, Y and Z, and who instituted a suit for rent 
against a number of defendants. One of these defendants 
was the present plaintiff. Another defendant was the husband 
of the present appellant, whose estate is now represented by her 
as the executrix under his will, A decree was drawn up in this 
suit for rent, under which the tenant-defendants became liable 


` to the plaintiffs for a large sum of money. The decree, however, 


specified the extent of the reliefto which the plaintiffs X, Y 
and Z were entitled as amongst themselves, It may be observed 
incidentally that the decree was drawn up inthis form, because 
the landlords were accustomed to collect rent in their respective 
shares separately. But as was pointed out by the Judicial Com- 
mittee in the case of Pramoda Nath Roy v. Ramani Kanta 
Xoy (1), that did not stand in the way of a suit by all the land- 
lords for a joint decree against all the defendants. After this 
decree had been drawn up in favour of X, Y and Z, X proceeded 
to execute the decree against one of the defendants, Y against 
another and Z against a third. The result was that the present 
plaintiff satisfied the claim made in execution by one of the 
decree-holders, and the husband of the present appellant simi- 
larly satished the claim made by another decree-holder. The 
plaintiff now asserts that he has paid more than his share of the 
aggregate liability under the decree and is accordingly entitled 
to seek contribution from all the defendants to the original suit. 
The present appellant contends that her husband had also paid 
more than his share of the totalliability under the decree, and, 
that consequently no right of contribution can be claimed against 
her as his representative. This defence has not found favour with 
the Court below. The District Judge seems to have thought 
that there were separate decrees in favour of the different sets 
of landlords whom we have named X, Y, Z, and that it was not 
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open to the present appellant, whose husband had satisfied the 
claim of one of these decree-holders Y to assert in answer to 
the claim for contribution by the plaintiff who had satisfied 
the claim made by the other decree-holder X, that he had made 
a payment in excess of his own liability and was consequently 
not liable to contribution. In our opinion this view cannot 
be supported. 

In the first place, there was only one decree in the suit for 
rent. No doubt, that decree specified the extent of relief to 
which the different sets of plaintiffs were entitled. But the 
liability of the defendants was joint and several. Consequently, 
if any one of the defendants to the original suit satisfied more 
than his share of the liability, no claim for contribution could 
be made against him by any other co-sharer. It may be conceded 
that if he had made a payment in excess of his own share, and 
wanted relief against his co-debtors, he was bound to bring a 
suit for contirbution against them. But so long as he did not 
actively seek relief against his co-debtors, he was entitled to 
plead in answer to a claim for contribution by a co-debtor 
that he had discharged his liability and could not be called upon 
tocontribute to the original debt. The contrary view cannot 
possibly be supported on principle. U , 

In the second place, assume, as the respondent contends, 
that there were in essence three decrees in one sheet of paper, 
in favour ofthree different sets of landlords, X, Y and Z, the 
question still remains whether satisfaction, by one of the joint 
debtors, of the claim of one of the decree-holders could not be 
pleaded in answer to'a claim for contribution by a co-debtor who 
had satisfied another decree in favour of another landlord. The 
position may be thus re-stated for the sake of clearness. X, Y, 
and Z are co-sharer landlords, each of whom collects his share of 
the rent separately. X obtains a, decree for rent against A, B 
and C. Similar decrees are obtained by "Y and Z against the 
same set of tenants; A satisfies the decree cf X, B, that of Y, and 
C, that of Z. If a suit for contribution is brought by A against 
Band C, in respect. of payment made by him to satisfy the 
decree of X, is it open to B and C to plead non-liability on the 
ground that they have discharged a liability which would otherwise 
have fallen upon A under the decrees obtained by Y and Z? 
Clearly, the answer should be iu the affirmative, If a defence 
lke this were not available, the result would be that every joint 
debtor who makes a payment in satisfaction of the joint debt 
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must have recourse to a suit for contribution ; if he omits to 
seék relief by way of contribution, he does so at his peril. This 
view was not accepted by this Court as well-founded on principle 
in the cases of Gogun Chand Dut v. Huri Mokun Dut (1) and 
.Gajadkar Mahto v. Raghubar Gope(2). When, as here, or as 
in the hypothetical case just mentioned, the judgment-debts 
satisfied are closely connected and arise out of the same or simi- 
lar transactions, there is no good reason why in a suit by one of 
the joint-debtors for contribution, the defence should not be 
allowed to the co-debtors that they had discharged a similar 
liability which would otherwise have fallen upon the claimant. 
In our opinion, the contention of the respondent is based 
upon a misapprehension of the nature and purpose of a suit for 
contribution, The right of contribution has its foundation in 
and is controlled by the principles of justice, equity and good 
conscience, It does not arise from contract, although it has 
sometimes been based on the theory of an implied contract for 
contribution supposed to exist between parties jointly liable 
ex-coníractu/: Every joint debtor who has been compelled to 
pay ‚more than. bis share .of the common debt, has the right 
of contribution from each of his co-debtors. The principle is 
that one Whoxhás discharged a common liability can recover 
from his co- obligors ‘only. for the excess that he has paid over 
his share, and -each “co-obligor is liable to contribute only in 
proportion to his -share of the common debt or obligation ! 
hence, it follows as a corollary that no contribution can be 
claimed against.a person who has paid more than his share of 
the debt, Iti is not necessary that the entire debt should have 
been satisfied by: the plaintiff, but he must establish that he has 
paid more than, his, share of tne joint liability. As soon as the 
plaintiff establishes this, he becomes entitled to contribution 
‘from every one of the , Joint debtors who has not paid up to the 
full extent of his share of the liability. Ina suit so framed, the 
liabilities of the different parties, plaintiff and defendants, must 
be separately ascertained ; a joint decree cannot be made in 
favour of the plaintiffs against the defendants, because that would 
be contrary to the principle that each co-obligor is liable to 
contribute only in proportion to his liability ; a joint decree 
against the defendants in a contribution suit would render 
" necessary a succession of contribution suits. Tested in the light 
of these principles, the claim of the respondent against the 
« (1) (1888) 120. L, R, 589, 2) (1907) 12 O, W., N. 60, 
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appellant proves entirely unsustainable, for it has not been 
disputed that the husband of the appellant paid more than his 
„Share of the liability, and that is a complete answer to the - 
claim of the plaintiff. l 

The result is that this appeal is allowed, the decree of the 
District Judge set aside in so far as the present appellant is 
concerned, and the suit dismissed with costs against her in all 
the Courts. 

This judgment, it is conceded, will govern the other two 
appeals (Nos. 1644 and 1624 of 1912) in which similar decrees 
‘will be drawn up. 


A. T. M. Appeals allowed. 
Before Sir Herbert Carnduff, Knight, fudge and Mr. Fustice 
Richardson. 
MUSUZAH BIBI AND OTHERS 
v 


BROJENDRA KISHORE ROY CHOWDHRY.* 


Revenus sale— Owner of shares of a mouza, purchase by— Purohase, effect of — 
Jncumbranoe — Adcerso possession— Assam Land and Rerenue Regulation 
(I of 1886 ), Sees. 70, 71. 


An owner of shares in certain specified villages In a mehal sold for revenue 
under section 70 of the Assam Land and Revenue Regulation though not & 


defaulting-proprietor, purchases the estate subject to encumbrances, 


Adverse possession 18 an incumbrance within the meaning of section 70 of 
the Assam Land and Revenue Regulation. . 
Karim Khan v. Brojo Nath (1) and Mahomed Nasim v, Kasi Nath. (2) 
referred to, 

Appeal by the Defendants. 

Suit to recover possession of certain land as lying within 
certain mauza appertaining to an estate purchased by the plain- 
tiff at a sale for arrears of revenue under the Assam Land and 
Revenue Regulation, 1886. 

The material facts and arguments appear from the judgment. 

Mr. Pugh and Babu Brojo Lal Chuckerbutty for the 
Appellants, 

Babus Dwarka Nath Chuckerbutty and Ramani Moka 
Chatterjee for the Respondent. 


* Appeal from Appellate Decree No. 1686 of 1910, against the decree of 
G. N. Ray, Esq., District Judge of Sylhet, dated the 12th January, 1910, rever- 
sing that of Babu Purna Obandra Banerjee, Subordinate Judge of ylhet, 


- dated the 80th May, 1918. 


(1) (1894, 1. L. R. 22 Cale. 244 (251). . 
(2) (1898; 1, L, K 26 Calc. 194 (198). 
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The judgments of the Court were as follows ; 
Carnduff J.—1n the suit out of which this appeal arises, the 


plaintiff sought to recover possession of certain land as lying - 


within mauza Dumber and consequently appertainting to ån 
estate purchased by him at a sale for arrears of revenue under 
section 70 of the Assam Land and Revenue Regulation, 1886. In 
the Court of first instance the contesting defendants did not 
dispute the plaintiff's title to Mauza Dumber, but pleaded that 
some of the land claimed lay outside that mauza and in their 
mauza Pitaboi. The plea succeeded and the suit was partially 
decreed. On appeal the lower appellate Court upheld the 
decision of the first Court, and a second appeal was preferred by 
the plaintiff. The main point then urged apparently was that 
the Courts below had not attached due weight to the “hak map, 
on which the plaintiff had relied, inasmuch as it was a map the 
correctness of which had been affirmed after objection taken, and 
to which, therefore, as was held by the Judicial Committee in 
Ram Hemanta Kumari Debi v. Maharaja Fagadindra Nath 
Roy (1), conclusive effect should have been attributed. Stephen 
and Holmwood, JJ., considered that the case should be recon- 
sidered from this point of view, and they remanded it to the 
lower appellate Court with the direction that that Court should 
find whether the map concerned was of the character indicated, 
and if so, whether either party had acquired rights not shown on 
the map by adverse possession or otherwise, 

The appeal comes before this Court again with the iresult of 
the learned District Judge’s reconsideration of it. He has found 
that there was a boundary dispute between the two mauzas at the 
time when the /Aak map was prepared, that it was decided in 
favour of the proprietors of mauza Dumber by the highest 


. authority in the District, and that, therefore, the map was of 


the same character as that dealt with in the case cited above 
The correctness of this finding has been attacked by the learned 
Counsel who has appeared for the appellant; but without 
expressing a final opinion on the question whether the order 
which was passed on the dispute in this case, was an order com- 
parable with the Judicial order which their Lordships of the 
Privy Council had before them iu Rant Hemania Kumari 
Debrs case (1), I think, that the conclusion of the District 
Judge may be supported as a conclusion of fact with which we 
cannot interfere. There was a dispute between the parties at 
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Om. the time, the dispute was decided between them, and the decision 


1914. was not contested, Whether that decision was a Judicial decision 
Musurah Bibi nd in that sense conclusive, or whether it had not, in strictness, 


5 si " that character, the circumstance that there was a dispute and a 

TO a . (J e a * * 

a in decision upon it must be of great, if not overwhelming, weight in | 
Carnduff, J. 


nawy determining what was the true boundary between the two, 
mouzas. " 

The Judge has however further held that no question of 
adverse possession arises, because adverse possession is not an 
incumbrance on the right of a recorded proprietor, and also 

. because the plaintiff, although he was admittedly the owner of 
some shares in certain specified villages in the Mehal sold for. — ^ 
arrears, was not a defaulting proprietor of it, and therefore,. | 
purchased free from incumbrances. I cannot affirm these ‘views. 
Adverse possession has in a number of cases—see Karim Khan v. 
Brojo Nath Das (1)—been held to be an incumbrance, and it was 
so regarded in connection with a sale under section 70 of the 
Regulation with which we are here concerned. See. Mahomed 
Nasim v. Kast Nath Ghose (2). And I am myself unable to 
understand how it is possible to take the plaintiff out of the 
scope of the third proviso to section 71 of the Regulation, which 
declares that nothing in the section (which frees the property 
purchased from all incumbrances) shall apply when the purchaser 
is a recorded or unrecorded proprietor of the estate. 

I think, therefore, that there must be another remand for a 
fnding, on the evidence already on the record, on the third and 
seventeenth issues, as originally framed. The case should be 
remitted to us with the finding of the lower appellate Court as 
speedily as possible. 

Richardson J.—I agree. 


A. T. M. Case remanded. 


(1) (1894) I L. B, 22 Calo, 244 (251). 
(2) (1998) I. L. B, 26 Calo, 194 (198). 
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Before Sir Asutosh Mookerjee, Knight, Fudge, ana 
Mr. Fustice Beacheroft. 
RASHMONI DASI 


UV. 
` GANADA SUNDARI DASI” 


Inherent power—QOowrt's power to recall tha previous. order appointing 
guardian— Court having no jurisdiction to appoint guardian— Minor 
attained majority before application@uardians and Wards Act (VIII 
of 1890), Seos, 39, 47, 48—Oourt’s cognizance of matter required for ends 
of justice—Ciril Procedure Oode (Act V of 1808), Seca. 115, 151— 
Jurisdiction to determine that Cowt has no jurisdiction—dAppeal— 

` `- Recizsion—Oourt's power in revision to investigate facts—-Appellate and 
^ revisional jurisdiction, 

7" A- Gourt has an inherent jurisdiction to recall an order previously made 

for the appointment of guardian of a minor on the ground that the minor 

, attained majority before the appointment was made, Section 48 of the 
- Guardians and Wards Act is nota bar to such s proceeding. Such an order 
(eis. recalling the ordar previously mide for the appointment of guardian, 


is not appealable, and clause (g) of seo:ion 47 of the sald Act is not applicable. 


A Court which exeroises powers under the Guardians and Wards Act 
hag inherent jurisdiction to deal with matters brought before it, of which 
cognizance may be required in the intcrests of justice, 

Section 151 of the Code of Oivil Procedure does not formulate a new 


dootrine. It merely furnishes legislative recognition of a well-establiahed : 


principle, which is applicable quite as much to Courts called upon to deal with 
matters under the Guardians and Wards Act as to ordinary Oivil Courts, 

When the jurisdiction of a Court is invoked in respeot of a particular 
matter and such jurisdiction is challcngsd, it is the duty of the Court to 
determine the essential facts on the actual existence of which alone the 
Court is competent to assume jurisdiction ; in other words, the Court haa 
jurisdiction to determine that it has no jurisdiction to deal with the 
matter brought before it. 

If even after the order has becn made on the applloation, the Court is 
apprised that it has been made to assume jurisdiction in n matter over which 
it has in reality no jurisdiction, the Court haa inherent power to Investigate 
the matter and to recall the previous order if it transpires that it has been 
made without jurisdiction. 

It ia competent to the Court to investigate the facta in revision, if the 
Court is satisfied ihat such a step is needed in tho ends of justices 

Kailash v, Bissonath (1) referred to. 

A Court in the exercise of its appellate jurixliotion investigates facts, and, 
if necessary, substitutes Its own appreciation of the evidence for that of the 


primary Üourt: But when Lhe Court as a Court of revision looks into the 


evidence, it does so with a view to determine whether the subordinate Court 
9 Appeal from Order No. 49 of 1914 with Civil Rule No. 122 of 1911, 


against the order of H. Walmsley, Esq, District Judgo cf 24-Pergunns,. dated . 


the Mth January. 1914: 
r + 
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has assumed a jurisdiction which it did not possess, or declined a jurisdiction 
which it did possess or bas in the exercise of its jurisdiction acted illegally 
or with material irregalarity. 

* <A Court of revision may look into the evidence to determine whether 
the subordinate Court has acted illegally or irregularly in the exercise of its 
jurisdiction, ` 

Appeal by the Opposite Party. 

Application for revocation of the previous order appointing 
a guardian. 

The appellant was appoińted guardian of the respondent. 
The latter applied for revocation of that order on the ground 
that she had attained majority before the appellant was appointed 
guardian of her person and property. The learned District 
Judge after taking evidence recalled his previous order. Hence 
this appeal. à; 

The question in appeal was whether an appeal lay and if 
no appeal lay, whether the order could be revised. 

Mr. B. C. Mitter, Babu Provas Chunder Mitter, Dr. Sarat 
Chunder BSasack and Sabu Surendra Madhub Mulhc for the 
Appellant and Petitioner. 

Babus Umakah Mukherjee, Biraj Mohan Mojumdar, Girija 
Prosanna Roy Chowdhry and Dhirendra’ Krishna Roy for the 
Respondent and Opposite Party. 

The judgment of the Court was delivered by 


Mookerjee J.— We are Invited to consider the propriety of 
an order by which the Court below has recalled an order 
previously made for the appointment of the appellant as guar- 
dian of the person and property of her daughter-in-law the 
respondent, 

On the 2oth January 1912 the appellant made an application 
under the provisions of the Guardians and Wards Act, the 
application was not opposed and on the 15th May a conditional 
order was made as a matter of course in her favour. She was 
called upon to furnish security and as soon as the order of the 
Court had been carried out in this respect, a formal order of 
appointment was drawn up onthe 26th November, 1912. On 
the 21st July 1913 the daughter-in-law applied to the District 
Judge for revocation of the previous order on the ground that 
she had attained majority before her mother-in-law was appointed 
guardian of her person and property. The District Judge there- 
upon took evidence and ultimately came:to the conclusion that 
the daughter-in-law had been born on the 23rd January 1893 
and had consequently attained majority on the 2ard January 
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1911 long before the order for the appointment of her mother- 
in-law as guardian of her person and property had been made, 
In this view, the District Judge has recalled the orders of the 
15th May and the 26th November 1912. The order of revocation 
has been assailed in this Court on behalf of the mother-in-law 
and we have been invited to examine its propriety in the exercise 
either of our appellate or of our revisional jurisdiction. 

A preliminary objection has been taken to the competency 
of the appeal and it has been argued that as the order was not 
made under any of the clauses of section 39 of the Guardians and 
Wards Act, it cannot be questioned by way of appeal under any 
of the clauses of section 47. This preliminary objection raises 
a question of considerable importance as to the true nature of 
the jurisdiction which has been exercised by the District Judge 
in this matter, On behalf of the appellant, it has been broadly 
contended that the District Judge had either jurisdiction to take 
action under section 39 or had no jurisdiction at all to deal with 
the matter ia controversy before him. In support of the former 
view, it has been argued that section 39 is not exhaustive and 
that the circumstances specified therein, under which the Court 
is competent to remove a guardian, are merely illustrative, We 
havein substance been invited to read section 39 as if the 
Legislature had provided that " the Court may remove a guardian 
appointed by the Court for the following amongst other reasons." 
We are not prepared to accept this view as well.founded. If 
the Legislature had intended to give illustrations merely of the 
contingencies in which the Court may remove a guardian in the 
exercise of the power conferred upon it by section 39, the 
section might have been differently framed. In our opinion 
section 39 specifies the circumstances under which the Court 
may remove a guardian appointed under the statute. It is 
worthy of note that each of the circumstances specified in the 
section is of such a character, that if its existence is established, 
the Court would have no option but to remove the guardian 
in the interests of the minor, Consequently we must hold that 
the order in this case was not made under section 39. We may 
add that the only clause of section 39 which, it was suggested, 
might possibly cover the case, if reliance had to be placed upon 
a special clause, was clause (j) which provides that the Court 
may remove the guardian by reason of the guardianship ceasing 
or being liable to cease under the law to which the minor is 
subject. But if it be a fact that when the order for appointment 
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ofthe guardian was made in the present case, there was no 


infant in respect of whom the Court could exercise jurisdiction, 


no question clearly arises about the cessation of guardianship. 
There is no escape, consequently, from the position that 
section 39 does not apply, and this necessarily leads to the 
inference that the order is not appealable under clause (9) of 
section 47 which provides for an appeal to this Court from an 
order, made by a subordinate Court under section 39, for removal 
of a guardian. The first branch of the contention of the 
appellant must consequently fail. 

As regards the second branch ofthe contention of the appel- 
lant it has been broadly argued that if the District Judge had 
no jurisdiction to entertain au application under section 39, 
he had no jurisdiction to deal with the matter at all. The 
contention in substance is that the Judge invested with authority 
to deal with matters under the Guardians and Wards Act, 
constitutes a special Court created by the Legislature for specified 
purposes and that the limits of his jurisdiction must be 
sought for within the four corners of the statute. The position 
taken up by the appellant is that as there is no section of the 
Guardians and Wards Act applicable in terms to the present 
matter, the Judge was incompetent to inquire into the allegations 
ofthe respondent. In our opinion, this contention is entirely 
baseless, A Court which exercises powers under the Guardians 
and Wards Act has ample inherent jurisdiction to deal with 
matters brought before it, of which cognizance may be required 
in the interest of justice. Section 151 of the Code of Civil 
Procedure of 1908 which provides that nothing in the Code shall 
be deemed to limit or otherwise affect the inherent power of the 
Court to make such orders as may be necessary for the ends of 
Justice or to prevent abuse of the process of the Court, does 
not formulate a new doctrine. It merely furnishes Legis- 
lative recognition of a well-established principle, which 
is applicable quite as much to Courts called upon to deal 
with matters under the Guardians and Wards Act as 
to ordinary civil Courts. The futility of the contention of 
the appellant may be illustrated by an obvious example. 
Section 10 of the Guardians and Wards Act specifies the contents 
of the application to the Court; the applicant is required, amongst 
other matters, to state, so far as can be ascertained by him, the 
date of birth of the minor. Suppose after the application 
has been made and before the order of the Court has been 
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passed thereon, it is brought to the notice of the Court by the 
person in respect of whom a guardian is proposed to be 
appointed or by some person on his behalf, that he is not an 
infant, that he has asa matter of fact attained majority and 
that consequently the provisions of the Guardians and Wards 
Act cannot be applied to his case. Ia such an event, it would 
plainly be competent to the Court to determine whether the 
alleged infant was ia reality au infant. The Court has jurisdic- 
tionto determine the question, indeed, it is incumbent upon 
the Court to investigate the matter on the fundamental 
principle that when the jurisdiction of a Court is invoked in 
respect of a particular matter and such jurisdiction is challenged, 
itis the duty of the Court to determine the essential facts on 
the actual existence of which alone the Court is competent to 
assume jurisdiction. It is indisputable that the Court is 
competent to make an enquiry ofthis discription, even though 
it may ultimately transpire that the Court has no jurisdiction 
‘over the matter in controversy, in other words, the Court has 
jurisdiction to determine that it has no jurisdiction to deal with 
the matter brought before it [Hurree Persad v. — Koonjo 
Behary (1), Hukum Chand v. Kamalanand (2), Budh Sing v. 
ANiradbaran (3), Hudson v. Morgan (4)]. This view cannot be 
seriously challenged, and once itis accepted, as it must be, it 
follows inevitably that, if even after the order has been made 
on the application, the Court is apprised that it has been made 
to assume jurisdiction in a matter over which it hasin reality 
no jurisdiction, the Court has inherent power to investigate the 
matter and to recall the previous order if it transpires that 
it has been made without jurisdiction. It is needless to refer 
to authorities in support of this proposition, but, if authority is 
required, reference may be made to the classical work 
on Chancery Practice by Daniell Vol. II page 1303, where the 
following statement will be found. “If an order has been 
made as a matter cf course and if there is any irregularity 
ia: the order ^or if it has been detained upon ‘any false 
suggestion or by the suppression of any material fact, it 
will be discharged on special application by motion, although 
on the merits it would have been proper to make the order.” 
Tnere are numerous cases to be found in the reports where 


(1) (1862) Marshall 99 ; Hay. 238; W. B. sp. 29 ; Ind. Jar, O, S. 20, 
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(8) (1905) 2 C. L. J. 431 (437). 
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this doctrine has been applied in England and amongst these 
reference may be made to the cases of Brook vw. Purton (1), 
St Victor v. Deveren (2), Marquis of Hertjord v. Suisse (3), 
Holcombe v. Antrobus (4), Wilkin v. Naimhy (s), Defenchers v, 
Dawes (6), Wyllie v. Ellice (7), Srignall v. Whitehead (8), 
Harris v. Start (9), Cooper v. Lewis (10), Bidder v. Bridges (11). 
But the principle is essentially of much wider scope than is 
indicated by the passage to which we have just referred. [t is 
not confined in its application to exparte orders or to orders 
mace as a matter of course. If an order has been obtained 
fron the Court by a suppression of facts, if the Court 
has been over-reached and has been induced to assume 
jurisdiction over a matter in which, upou a true state of facts 
it does not possess jurisdiction, the Court is competent to 
recall the order obtained from it by suppression or mis- 
representation of facts. This view is supported by a long 
series of decisions amongst which may be mentioned ZZirajal v. 
Premamoyee (12), Gurdeo v. Chandrtkak (13), Udit v. Radhika (14), 
Nagindas Vachraj v. Anandrao (15) Much stress however 
was laid upon the provisions of section 48 of the Guardians and 
Wards Act where it is stated that save as provided by section 47, 
(which specifies appealable orders) and by section 622 of the 
Code of 1882 which defines the grounds for revision), an order 
made under the Act shall be fiaal and shall not be liable to be 
contested by suit or otherwise. The reference to section 47 of 
the Guardians and Wards Act and to section 622 of the Code 
of 1882 indicates that the Legislature had in view the question 
of the liability of an order to be challenged by way of appeal 
or revision before a superior tribunal ; the Legislature did not 
contemplate, it is said, a reconsideration of the order by the 
Court itself on the ground that the Court had been induced to 
assume jurisdiction in a matter in which it had no jurisdiction. 
But we are clearly of opinion that section 48 is not a bar to the 
present proceedings and that the District Judge had jurisdic- 
tion to entertain the application in ths exercise of his inherent 
powers, Consequently his order is not appealable, The preli- 


(1) (1841) 4 Beav, 494. (7) (1818) 1! Reavy. 03. 

(2; (184316 Reavy 534, (81 (1761!) 8) Beav 270. 

(8) (1814) 7 Beav 160, (9) (1838) 4 Way and Cr. 261. 
(4) ( 845) 8 “eav 405, (10) 18:7) 2 Phil 178, 

(5) (1815, 8 Reavy 465. : (11) (1884) 24 ch. D, 1 (8), 
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minary objection must accordingly be allowed and the appeal 
dismissed with costs; we assess the hearing ‘fee at three gold 
moburs. : 
As regards the application for revision, it is plain that it can 
be sustained on the ground either that the Court had no jurisdic- 
tion to deal with the application or that the Court in the 
exercise of its jurisdiction has acted illegally or with material 
irregularity. We have already held that the District Judge had 
jurisdiction to deal with the matter, and therefore the only point 
for consideration is, whether he acted illegally or with material 
irregularity. It has been suggested in support of the application 
that important evidence was improperly excluded and tbat if 
such evidence had been admitted, it could have been shown that 
the application for revocation of guardianship was not Jona fide, 
Reference has also been made in the course of argument to 
portions of the evidence. We. may in this connection observe 
that it is competent to the Court to investigate the facts in 
revision, if the Court is satisfied that such a step is needed iu 
the ends of justice, as was done in the case of Karlash Chandra 
Halder v, Bissonath Faramantc (1). But we must guard 
against the possible assumption that the Court may, in a matter 
like this, in the exercise of its revisiopal jurisdiction assume 


appellate powers. One aspect of the fundamental distinction | 


between the exercise of appellate and revisional powers was 
explained in the case of Shiva Nathajt v. Foma Kashinath (2). 
A Court in the exercise of its appellate jurisdiction investigates 
the facts, and, if necessary, substitutes its own appreciation of 
the evidence for that of the primary Court. But when the Court 
as a Court of revision looks into the evidence, it does so with a 
view to determine whether the subordinate Court has assumed 
a jurisdiction which it did not possess, or declined a jurisdiction 
which it did possess or has in the exercise of its jurisdiction 
acted illegally or with material irregularity. Jf this distinction 
were overlooked, the superior Court might, in the name of 
revisional jurisdiction, exercise appellate powers. Consequently 
in the case before us, we cannot be rightly invited by the peti- 
tioner to examine the evidence with a view to determine, whether 


the District Judge has correctly apppreciated its effect. But - 


we may look at the evidence to determine whether he has acted 

illegally or irregularly in the exercise of his jurisdiction. Upon 

that point we are satisfied that the ground taken by the 
(1) (1896) 1 0. W. N. 67. (9) (1888; I L, R. 7 Bom. 941. 
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petitioner has not been established. There i8 no indication 
whatever from the proceedings in the Court below that the 
Digtrict Judge excluded any evidence the true bearing of which 
was explained to him. The only ground on which the petitioner 
invites the Court to interfere in the exercise of revisional Juris- 
diction, thus completely fails. 

The result is that this Rule is discharged, we make no 
separate order as to costs. 
A. T. M, Appeal dismissed: Rule discharged. 


Before Sir Asutosh Mookerjee, Knight, Fudge and Mr. Fustice 
Beachcroft. 


SIB NARAYAN MOOKERJEE 
v 


S. P. CHATTERJEE.” 


Jurisdiotion—0iril Court—Sonthal Parganas Settlement Regulation (III of 
1878), Secs. 85, Sub-seo (1), 25A.—' Proprietor '—Haxrast mokarrari 
lessee — Decision of Settlement Officer, final : 

A person who holds derivative title under & zemindar cannot be clasaed as 

a proprietor within the meaning of that word as used in the expression 


“ yemindars and other proprietors” in section 25A of the Sonthal Parganas — 


Settlement Regulation. : 


Seotion 25A of the Bonthal Parganas Bettlement Begulation is strictly 
limited to suits where only the rights of zemindars and other proprietors ag 
between themselves are in controversy. 


The decision of a Settlement Offlcer that a certain person is an owner by 
purchase of a mowrasi mokarrari tenure, is conclusive under section 25, sub- 
section (1) of the Sonthal Parganas Settlement Regulation, till it has been set 
aside by some method known to law at the instance of any person prejud!olally 
affected thereby. 


Appeal by the Plaintiff. 


Suit for declaration that an entry ina settlement record in 
favour of the first defendant is erroneous, for establishment of 
his own title to the disputed property and for recovery of 
possession with mesne profits. 


In execution of a decree obtained by the ninth defendant, 


the first defendant purchased the right, title and interest of ° 


defendants Nos, 2 to 8 in a certain maurast mokarrart: lease. 
The plaintiff claimed to have purchased shares in the property 


* Appeal from Original Deoree No. 461 of 1912, against the decree of 
Babu Purna Ohandra Mallik, Subordinate Judge of Jamtara, dated the sth* 
September, 1912, 


ade. am PA ceni 
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from some of the defendants Nos. 2 to 8 by private conveyance. 
The record-of-rights of the village in which the disputed property 
was situate, contained an entry in favour of defendant No. 1, 

The primary Court dismissed the suit as barred under 
section 11 of Regulation III of 1872. i 

Dr. Rash Behary Ghose, Babus Umakah Mukherjee, Suren 
dra Nath Roy, Biraj Mohan Mojumdar, Sasadhar Roy, Satyendra 
Nath Roy aud Narendra Nath Sett for the Appellant. 

Messrs. S. P. Sinha and S. R. Das, Babus Fogendra Nath 
Mookerjee, Uma Churn Laha aud ¥oges Chunder Basu for the 
Respondent. C. A. V. 

. The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal by the plaintiff in a suit for 
declaration that an entry in a settlement record in favour of the 
first defendant is erroneous, for establishment of his own title 
to the disputed property and for recovery of possession with 
mesne profits. The lands in suit are situated in village Mihijam 
appertaining to taluk Pabiya included in touzi No. 308 
in the Sonthal Parganas. On the 9th September, 1876, Raja 


Ran Bahadur Singh, the then zemindar, granted a mourasi 


mokarars lease of the lands now in suit to one W. H. Smith, 
whose representatives are defendants 2—8 in this litigation, The 
ninth defendant held a decree against the representatives of 
Smith, in execution whereof the right title. and interest of the 
judgment-debtors was sold and was purchased by the first defen- 
dant, Chatterjee, on the 5th August, 1899, fora sum of Rs. 2,500. 


The plaiutiff, Mookerjee, claims to have purchased shares in the 


property from some of the representatives of Smith by private 
conveyances on the 22nd July, 1898 and 9th February, 1899. 
Mookerjee asserts that he has acquired a preferential title to 
four-ninths of the property held in mosnrast mokarari lease by 
Smith, while Chatterjee contends that he has acquired a good 
title to the whole of that property. It is the common case of the 
parties that on the 29th April, 1908, the Record-of-rights of 
village Mihljam was finally published according to the provisions 
of section 24 of Regulation III of 1872. This Record-of-rights 
contained an entry in respect of the disputed property to the 
effect that Chatterjee was then the owner of the mokarari by 
purchase for Rs. 2,500. The plaintiff seeks a declaration in this 
suit that this entry was erroneous, and that he himself was 
entitled to have his name recorded in respect of a four-ninths. 


share. - He subsequently amended the plaint by the insertion of. 
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an allegation that the entry in the record had been fraudulently 
and collusively secured by the first defendant ; but no particulars 
of the fraud and collusion were set out, as required by Rule 4 
of Order 6 ofthe Civil Procedure Code of 1908, and no ques. 
ĉon of fraud was raised in any of the twenty-one issues 
settled in this suit. The defendant resisted the claim, on the 
ground, amongst others, that the suit was barred under section 11 
of Regulation III of 1872. The Subordinate Judge has given 
effect to this contention and the substantial point in controversy 
in n this appeal is, whether his view is correct in law. 

Section 11 of Regulation III of 1872 is in these terms: 
"except as provided in section 25A, no suit shall lie in any civil 
Court regarding any matter decided by any Settlement Court 
under these rules; but the decisions and orders of the Settle- 
ment Courts made under these rules, regarding the interests and 
rights above-mentioned (that is, mentioned in section 9), shall 
have the force of a decree of Court.” An endeavour has been 
made on behalf of the plaintiff to escape from the effect of this 
section by reliance on a two-fold ground, namely, frs, that the 
present case falls within the scope of section 25A, and, secondly, 
that as the plaintiff was not an objector in the settlement pro- 
ceedings, there has been no decision by the Settlement Court 
regarding his interest in the lands. 

As regards the first branch of this contention, reference has 
been made to section 25A which is in these terms: ** where only 
the rights of zemindars and other proprietors as between them- 
selves are concerned, a suit may, unless it is barred by section 13 
of Act XIV of 1882, be brought in a Court established under 
Act XII of 1887, to contest the finding or record of the Settle- 
ment Officer, within three years from the date of the publication 
of the Record-of-rights or of the final order of the Revenue 
Court. But no such suit shall be brought in any Court after the 
expiration of three years from such date, Ifin any such suit, 
it is found that the finding of the Settlement Officer is erroneous, 
the record shall be amended accordingly." As the present suit 
was instituted on the 19th July, 1910, it is within time, because 
the Record-of-rights was finally published on the 29th April, 
1908 ; but the fundamental question remains, whether this is à 
suit of the description contemplated by section 25A. That 
section is strictly limited to suits where only the rights of 


zemindars and other proprietors as between themselves are in 


controversy. It has not been argued that the plaintiffs and the” 
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contesting defendant are zemindars; but the view has been si 
pressed on behalf of the appellant that the parties are proprietors D 
within the meaning of section 25À, and in support of this 
position reference has been made to the cases of Sonet Kooer v, 
Himmut Bahadoor (1), Bejoy Chunder v. Rally Frosonno (2) and — 
Megh Lal v. Rajkumar (3). The first of these cases isan  ¥o0kerjes, J. 
authority for the proposition that lands belonging to a zemindari, 

granted by the zemindar under an absolute hereditary makarart 

tenure, do not on the death of the grantee without heirs, revert 
ato the zemindari; nor does the zemindar, under such circums- 

ances, take by escheat a tenure subordinate to and carved out s 

sf his zemindari. The second and third cases recognise the 

doctrine that where a grautor has transferred to his lessee a 

heritable, transferable, and perpetual interest, there is in subs- 

tauce no reversion ; the ownership of the land is intended to pass 

entirely to the granteee aud no rights are reserved in the 

grantor except the right to receive the rent. Tnis principle is 

of no assistance to the appellant; it does not show that the 

expression “other proprietor’ was intended to include a 

mourast mokarart tenant. Itis argued however that the term 

"proprietor " is used in a very flexible sense and that a wide 

significance has been given to it in a variety of statutes on 

different subjects ; but, plainly, no safe guidance can be received 

from definitions given in statutes the scope whereof was entirely 

different from that of the Regulation before us. Nor is any help 

derived from the ordinary definition to be found in Lexicons : 

' a proprietor is one who holds something as property or has the 

exclusive right or title to the use or disposal of a thing ; an 

owner ” (Oxford Dictionary, Vol. VII, page 1484) Our atten- 

tion has fiaally been invited to different sections of the Regula- 

tion. Section 12, which authorises an enquiry by the Settle. 

ment Officer into landed rights, speaks of "the rights of the 

&emindars and other proprietors, the rights of the tenants or 

raiyats, the rights of the manjghts or other headmen as against 

both the proprietors and the tenants.” This unquestionably 

does not support the contention ofthe appellant ; on the other 

hand, this indicates that there may be tenants other than raiyats 

under “ zemindars and other proprietors.” Section 13, clause (c), 

mentions “ under-proprietora ” ; it is difficult to appreciate who 

these under-proprietors can be, if permanent tenure-holders are 


(1) (1878) I. L. R. 1 Oale. 891; L. B, 8 I. A, 92. 
e (1878) I. L. B. 4 Calc, 827 (330 .) 
(8) (1908) L L. R. 34 Oalo. 869 (367); 6 C, Lid, 208, 
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treated as proprietors. The section also refers to occupiers or 
owners ofa village ; it is argued:that the term " owners ” is used iir 
contradistinction to occupiers, and thus includes not only zemin- 
dars but also permanent tenure-holders and under-tenure-holders. 
But even if this were conceded, it would not follow that these 
persons were proprietors. Section 17 speaks of manjA:is or village 
headmen, while section 18 deals with raiyats or occupiers; but 
neither section justifies the inference that a permanent tenure: 
holder is a proprietor. Section 20, which authorises the Settle- 
ment Officer to exercise his discretion in the adjustment of rents, 
speaks of proprietors, farmers, headmen and raiyats, but does not 
support the theory that permanent tenure-holders are proprietors. 
Finally, section 28 which was introduced in 1908 defines the 
liability of proprietors and other persons for default in certain 
specified matters ; the provisions of this section do not show that 
the term “proprietor” has the significance sought to be 
attached thereto by the appellant. We are consequently brought 
back to section 2A and are left to construe it without the 
assistance of any such statutory definition of the term proprietor 
as is to be found in the Bengal Land Revenue Sales Act, 1868, 
the Bengal Land Registration Act, 1896, and the Bengal 
Tenancy Act, 1885. Now, if we examine closely the terms 
“í zemindars and other proprietors” in section 25A, it is plain 
that zemindars are proprietors, and the inference may fairly 
be drawn that the words “other proprietors” are intended 
to apply to persons who have some at least of the charac- 
teristics of a zemindar ; one of these is that the zemindar holds 
his property directly under Government. It is well-known 
that the Legislature has always recognised that there are 
proprietors of land other than zemindars. This is clear from 
Regulations I of 1793 and VIII of 1793, in which the expres- 
sion "zemindars, independent taluqdars, and other actüal pro- 
prietors of land" frequently recurs as also the phrase "the 
actual proprietors of the soil, of whatever denomination, whether 
zemindars, taluqdars or Chaudhuris.” Section 5 of Regula- 
tion VIII of 1793 specified the five classes of taluqdars who were 
to be considered actual proprietors of land; while sections 16, 17 
and~18 laid’ down rules respecting mokarart leases of lands, 
according as they were, or were not held by proprietors. It is 


indisputable, consequently, that the Legislature has recogniséd 


persons other than zemindars as proprietors: who held their 
lands directly under Government. It is not. necessary for our 


a 0 0 
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present’ purpose to attempt an exhaustive enumeration -of the- 


rights and-obligations of such proprietors and to ascertain in 
what precise way, if any, their position was differentiated from 
that of zemindars. But one negative test may be' safely fore 
ziulated, namely, that a person who holds a derivative title 
tinder a zemindar cannot rightly be classed as a proprietor within 
the meaning of that word as used in the expression ‘ zemindars 
dnd othér proprietors” in section 25A of Regulation III of 1872. 
If the contrary view were maintained, it would follow that in the 
event of a contest between the admitted zemindar and a person 
who alleged himself to be mokararidar under him, but whose 
status was denied by the zemindar, the matter would be’ open 
for investigation by the civil Court, notwithstanding a decision 
thereon by a Revenue Court ; in other words, the civil Court 
would be called upon to decide a question of the existence of 
relationship of landlord and tenant between ‘the parties, a 
question obviously intended by the Regulation to be determined 
by the Settlemént Court and the superior Revenue authorities. 
In the case before us, the question in controversy between the 
parties is; whether the -mourast mokarari lease-hold interest of 
Smith has, by devolution; passed entirely to Chatterjee or has 
vested partly in Mookerjee and’ partly in’ Chatterjee." Smith 
derived his title as permanent tenure-holder from the admitted 
zémindar and -was in no sensé of the term a proprietor. We 
cannot possibly hold that, in the present suit, only the rights of 
two proprietors as between themselves are in controversy. The 
view we take, namely, that a permanent tenure-holder who has 
derivéd title from a zemindar is not a proprietor within the 
meaning of section 25A of Regulation TII of 1872 is in harmony 
with that adopted, explicitly or impliedly, in’ along series of 
decisions of this Court, amongst which may bé mentiotied: 
Nadtar Chand v, Chunder Shikhur.(1), Ram Churn v. Dhaturi (2) 
Ramranjan v. Nanda Lal (3), Kangal Mondal v. Madhusa- 
dan (4, Ram Ranjan v. Satis Chandra (5), Mir Mosuffur v. Kali 
Prosad (6) Digambar wv. Jatindra Bala (7), Digambár v. 
Harendra Narayan (8) and Nemo Déo v^ Parbati Kumari (9). 


"Before we leave this point, we may add one observation with . 


reference to two subsidiary reasons assigned by the appellant in 


1) (1888) I. La R. 15 Calo. 766. D (1910) 17 0. L. J. 593. 
u (1890) 1. L. R. 18 Calc. 146. 6) (1918) 19 O. L. J. 29, 
(3) ee 1. L. i cus 418. (1) (1913) 19 0. L. J. 282. 
(4) (19005) 17 0. L. (8) a) 200. L. J. 112. 

(3) oM) 20 0. L. J, 1 
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support of his contention. It was said in the first place, thit he 
was not aware of the Settlement proceediugs ; if so, his remedy 
is by au application to the Settlement Court or to the superior 
Revenue authorities, to reopen the matter. It was said in the 
second place that the defendant has, under section asA of 
Regulation II of 1886, taken steps to acquire the holdings of 
raiyats in the village, on the assumption that he had the status 
of a proprietor. This is clearly immaterial. If the defendant is 
not in law a proprietor, as we hold he is not, he cannot create a 
jurisdiction in the civil Court contrary to the provisions of 
sections 11 and 25A of Regulatioa III of 1872. We hold accord- 
ingly that section 25A does not cover the present suit as the 
question in controversy does not relate to the rights of pro+ 
prietors as between themselves. 

As regards the second branch of the contention of the 
appellant, it has been argued that there was no “ decision " by 
the Settlement Court, because the plaintiff was not represented 
there and no contest took place between him and the defendant. 
This position cannot possibly be supported, for if the contention 


of the appellant were to prevail, any person might defeat the 


provision of section 11 by his omission, it might be a deliberate 
omission, to appear before the settlement authorities [Mozuffur v. 
Kali Prosad] (1). It was incumbent on the Settlement Court to 
ascertain and record the various interests and rights in the land 
under sections 9, 10 and 12 of Regulation III of 1872. He did 
ascertain such rights and decide that Chatterjee was the owner 
by purchase of the mouras? mokarari tenure originally held by 
Smith; indeed, under section 14 he was bound to enquire into, 
settle and record all the rights in the land, even though such 
tights might not have been urged by the parties interested. 
„This decision is conclusive under section 25 sub-section (1), till it 
has been set aside by some method kuowa to law at the instance 


of any. person prejudicially affected thereby. The inference 


follows that the Subordinate Judge has rightly held that the suit 
barred by section 11 of Regulation III of 1872. The result is 


that the decree of the Subordinate Judge is confirmed and this 
appeal dismissed with costs to respondent Chatterjee. 


‘A, T. M. Appeal dismissed, 


(1) (1913) 19 0. L, J, 29 (81). 
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CIVIL REFERENCE. 


Before Sir Asutosh Mookerjee, Knight, Fudge, and My, yas 
Beachcroft. 


BANDI ALI FAKIR AND OTHERS, ° 
v. 
AMUD SARKAR AND OTHERS." 


Forest right, leass of —Bengal Tenanoy Aot (VIII of 1885 ), Saos, 144 (1), 198 
~» Money payable in respoot of forest ‘right—Suit where to be instituted — 
Bult, nature  of— Provincial Small Oause Courts Act (IX of 1887), 
Sch, II. Art, 8—~' Rent,’ 

The defendants executed a kabwliat in favour of ithe plaintife in respect 
of forest rights in a tract of land described by boundaries, The Aabuliat stated 
that for a period of one year, four months and twenty-one days, the exeoutanta 
would have the right to cut and take out of the forest all the gajari trees 
and all wild trees (with the exception of mangoe, Jack fruit, tal, bel, tamarind 
and sins! trees) in close proximity thereto, of a ciroumference of more than 
18 inches and one oubit above the ground, on the tract within the boundaries 
mentioned, The consideration for the lease was Rs, 450 out of which Hs, 150 
paid in oash and the balance was made payable in two equal instalments, The 
defendants felled and sold the forest trees, but withheld payment of rent, 
except a sum of Bs. 97 paid in two instalments, In a sult by the plaintiffs 
to recover the balance with interest : 

Heid, that the provisions of the Bengal Tenancy Act applicable to suits 
for the recovery of arrears of rent, would be applicable to sucha suit for 
recovery of money payable in respect of forest rights and under seotion 144 (1) 
of the Act, the cause of action arose within the local limits of the jurisdiction 
of the olvil Oourt which would have jurladiotion in a suit for the possession 
of the trees. 

Shibu v. Gupi Sundari (T) referred to. 

That the suit was excepted from the oognisance of the Small Cause Court 
as what was payable by the defendants to the plantiffa in respect of forest 
rights granted to them, was in the nature of rent. 

That the term ‘rent’ in ol, (1) of the second Schedule to the Provincial 
Small Cause Courts Aot ia used in a wide sense, 


Application by the Plaintiffs. 

The material facts are stated in the judgment, which was 
delivered by 

Mookerjee J.—This is a salerni by the District Judge 
of Dacca under Rule 7 of Order 46 of the Civil Procedure Code, 
1908. The petitioners instituted a suit in the Court of the 
Munsiff at Dacca for recovery of a sum of Rs. 326-4-10 from the 
defendants on the basis of what is called a sedar patia, that is, a 


lease under a sub-lease. The Munsiff held that the suit was 


= "Olvil Reference No. 9 of 1918 by M. Smither, Esq, District Judge of 
Dacca; dated the 29th July, 1918, 
(1) (1897) 1, L. B, 24 Oalo, 449, 
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cognizable by a Court of Small Causes, and on the tst July, 1913 - 
returned the plaint for presentation in the proper Court. The plaint 
was then presented in the Small Cause Court at Dacca; but the 
Judge there returned the plaint on the 8th July, 1913, because 
the suit, in his opinion, was not maintainable in the Small 
Cause Court. The District Judge has accordingly, upon the 
application of the plaintiffs, referred the question to this Court, 
whether the suit is maintainable in the ordinary civil Court or 
in the Small Cause Court; he has expressed the opinion that 
the view of the Small Cause Court Judge as to the nature of 
the suit is erroneous. 

On the 23rd March, 1911, the defendants executed a &abuitat 
in favour of the plaintiffs in respect of forest rights in a tract 
of land described by boundaries at the foot of the document. 
The &abuliat states that for a period of one year, four months 
and twenty-one days, from the 23rd March, 1911 to the rsth 
August, 1912, the executants would have the right to cut and 
take out of the forest all the gaari trees and all wild trees (with 
the exception of mangoe, jack fruit, /a/, bel, Tamarind and 
simul trees) in close proximity thereto, ofa circumference of more 
than 18 inches and one cubit above the ground, on the tract 
with the boundaries mentioned. The consideration for tbis 
sub-lease was specified to be Rs. 450, out of which Rs. 15o 
was paid in cash, and the balance was made payable in two equal 
instalments on the 17th September and 16th November 1911., 
The plaintiffs allege that the defendants have exercised acts. 
of possession under the sub-lease and have felled and sold the 
forest-trees, but have withheld payment ofthe rent, except a 
sum of Rs. 97 paid intwo instalments. The plaintiffs seek to 
recover the balance with interest and costs. The question- 
arises, whether the suit is in essence one for damages. for breach 
of contract maintainable in a Court . of Small Causes, Or 
whether it is a suit for rent entertainable only by ie, . ordinary 
Civil Court. 

Section 193 of the Bengal Tenancy Act provides that the 
provisions of the Act applicable to suits for the recovery of 
arrears of rent, shall as far as may be, apply to suits for the. 
recovery of anything payable or deliverable in respect of any 
rights of. pasturage, forest rights, rights over fisheries and the - 
like, It is plain that the view most favourable to the defendants 
is that the document. executed -by them and called a kabuliat 
does not create in their favour any interest in the land on- 
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which the forest stands. But it cannot be disputed that it OIVIL. 
‘creates in their favour forest rights within the meaning of section 1914. 
193. The transaction cannot rightly be regarded as a sale of Bandi Ali 


timber; the trees were not and could not be specified, as the 
grantees were clearly entitled to fell timber which might attain " 
the prescribed size at any time within the period during which TOM J 
the rights conferred on them were to be in force. It is further 
clear that what the plaintiffs now seek to recover was payable 
in respect of the forest rights conferred by them on the 
defendants. This view is supported by the decision of this Court 
in Abdulullah v. Asraf Ali (1). It follows consequently that the e 
provisions of the Bengal Tenancy Act, applicable to suits for 
the recovery of arrears of rent, apply, as far as may be, to the 
present suit for the recovery of money payable in respect of forest 
rights. Consequently, under section 144, sub-section 1, the cause 
of action must be deemed to have arisen within the local limits 
of the jurisdiction of the civil Court which would have jurisdic- 
tion to entertain a suit for the possession of the trees. This 
view, it may be conceded, is open to the criticism that the 
language of section 144 is possibly unduly strained to enable 
us to reach the conclusion. But it is supported by the judgment 
of Banerjee J. in SAibu Haldar v. Gupi Sundari (2) where 
section 144 was held to apply to a case of fishery right, and this 
was followed, though not without some hesitation, in 44dulullah 
v. Asraf Ali (1) [see also Sib Prosad v. Vakat Pali (3)) The 
question finally arises whether the suit is one for the recovery 
of rent other than house-rent within the meaning of clause (8) of 
the second Schedule to the Provincial Small Cause Courts 
Áct; because, unless excepted from the cognizance of a Court 
of Small Causes, the suit must be tried by such Court under 
sub-section 2 of section 15.- Now, the term ‘rent’ is not defined 
in the Small.Cause Coutrs Act, nor is any definition given in 
the General éJlaiises Act. The definition given in section 105 
of the Transfer of Property Act or in section 3, clause 5 of the 
Bengal Tenancy Act is of no assistance, because each of such 
definitions was framed for the purposes of a special statute. 
NW hen we turn to law lexicons, we find a variety of definitions 
given. Sweet refers to Co. Litt. (1422) and defines rent as a 
periodical payment due by a tenant of land or other corporeal 
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heriditament, which is usually payable in money but may also 
be resumed in fowls, wheat, spurs or the like, Wharton defines 
it as a certain profit, issuing yearly out of lands and tenements 
corporeal, and adds that it must issue out of the thing granted 


" and not be part of the land or the thing itself. Bouvier defines 


rent as a certain profit in money, provisions, chattels or labour 
issuing out of lands and tenements, in retribution for the use 
and is thus distinguishable from  purchase-money : Barrs v. 
Lex (1). Anderson defines rent as a compensation or return in 
the nature of an acknowledgment given for the possession of 
some corporeal inheritance. In Bacon’s Abridgment, Tit, Rent, 
reference is made to Co-Litt (472, 142a), and it is laid down as 
a general rule that no rent can issue out of any incorporeal in- 
heritance which lies in grant, because they are such things in 
their nature as a man can never recur to for a distress. To 
thisis added the illustration that a lease of the vesture or 
herbage of land, reserving rent is good, because the lessor may 
come upon the land to distrain the lessee’s beasts feeding thereon. 
It is not necessary, however, to treat distress as an inseperable 
concomitant of rent, and in Browne v. Peto (2) it was pointed 
out that in the Conveyancing Act, 1881, the term ‘rent’ is used 
to include recurring payments not issuing out of the thing 
demised and for which accordingly there can be no distress. It 
is further pointed out in the Laws of England ed. Halsbury 
Vol. 24, paragraph 1032, that the term rent is sometimes used 
in a very conprehensive sense and includes preiodical sums of 
money charged upon or paid out of land and all corporeal 
hereditaments : Skene v Cook (3). It has also sometimes been 
observed that rent may issue not only from lands and tenements 
corporeal, but also from the personal property necessary for 
their proper enjoyment; for instance, where a furnished house 
or a stocked farm is leased, in such cases the personal property 
is really a part. of the consideration of the rent, so that when the 
view is sought to be maintained that the rent issues out of the 
land alone, Selby v. Greaves (4) and Farewell v. Dickenson (5), 
there is an attempt at a fictitious accomodation of the case to 
the defective definition. To return to the Provincial Small Cause 
Courts Act, it is plain that the term ‘rent’in clause (8) of the 
second Schedule is used in a wide sense, otherwise the legislature 
(1) (1864) 12 W, R 525. (B) (1002) 1 K. B. 632. 


(2) (1900) 2 Q R. 658. (4) (1868) L. R. 8 C. P, 694. 
(5) (1827) 6 B, & C. 961. 


Vou. XX.) HIGH COURT. 


would not have found it necessary to exclude explicitly house- 

rent from its scope. We are consequently of opinion that what 

is payable by the defendants to the plaintiffs in respect of forest 

rights granted tothem, is in the nature of rent for the purposes. 
of determining the jurisdiction of the Court as it has been already 

held to be for the purposes of determining the question of limita- 

tion applicable to a suit for its recovery. Adduiullak v. Asraf 
Ah (1). In this view, the plaint must be returned to the 

Munsiff, so that he may entertain the suit and try it on the 

merits ; the suit will be deemed for purposes of limitation to 

have been instituted in his Court on the date on which the 

plaint was originally presented. 

50. M. | Reference answered accordingly, 


(1) (1807) 7 €. L. J, 162. 
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The words of exclusion of the jurisdiction of the District Judge or a 
Bubordinate Judge in section 9 of the Sonthal Parganas Justice Regulation, 1898, 
refer to seotion 5 of the Sonthal Parganas Settlement Regulation which gives the 
Settlement Officers or Officers appointed by the Lieutenant-Governor of Bengal 
under section 2 of the Sonthal Parganas Act, 1855, exclusive jurisdiction in 
respect of suits relating to land in Sonthal Parganas, the settlement of which 
has not been finished and duly notified. Tuat exclusive jurisdiction of such 
officers was in existence on the 20th Jane, 1901, and consequently at that date 
no suit could be in any Oourt established under the Bengal Oivil Oourts Act 
187), or under the Act which has taken its place, namely, the Bengal United 
Provincesand Assam Civil Courts Act, 1887, in regard to any land, or any 
interest in or arising out of any land, or for the rents or profit of any land, 
but such sults must have been brought before Settlement Officers mentioned 
in Regulation 3 of 1872, or Courts of Officers appointed by the Lientenant- 
Governor of Bengal. Under section 2 of the Sonthal Parganas Act 1855, 
and the Sonthal Parganas Justice Regulation, 1893, Part 2, so long as the land 
had not been settled and the settlement declared by a notification in tho 
Caloutta Gazette to have been completed and concluded, 

The provisions relating to usury in section 6 of the Sonthal Parganas 
Settlement Regulation of 1872 apply to all Courts having jurisdiction 1n 
Sontbal Parganas and acting under and by virtue of such jurisdiction. The 
words “ All Oourts having jurisdiction in the Sonthal Parganas” in that 
&cotion do not mean merely Courta locally situated in the Sonthal Parganas 
and dealing with matters purely local, That provision is not one of procedure 
but of substance, and so far as the Courts having jurisdiction within the 
Sonthal Parganas are concerned it places all contractual stipulations as to 
compound interest in a position of non-enforoibility, and limits statutably 
the total interest which oan be deoreed on any loan or debt. 

Their Lordships could not decline to entertain a question of jurisdiction of 
the Court which depended on no disputed facts, although it was not specifically 
raised on the appeal, as it necessarily presented itself in the argument, 

On the 20th June, 1901, a mortgagee instituted a suit in the Court of that 
Subordinate Judge at Bhagalpur to enforce a mortgage bond, dated the 21st 
December, 1896, and secured on lands, the greater portion of which was 
situated in the Sonthal Parganas, wherein the mortgagors resided, and the 
remainder within the local jurisdiction of the Court at Bhagalpur. The bond 
which was executed at Rhagalpur, contained a stipulation that the mortgagee 
might enforce it in the Bhagalpur Court, and provided that the interest was 
to be at the rate of 7} per cent. per annum with annual rests. It appeared 
that although portions of the mortgaged lands in the Sonthal Parganag had 
been settled, and notification had been duly made that such settlement had 
been completed, at the date prior to the institution of the suit, other pope 
were not so settled, The Courts in India decreed the suit : 

Heid, that the suit came within the provisions of section 5 of the Sonthal 
Parganas Settlement Regulations 1872, which was binding on any: Court 


‘having jurisdiction in. the Sonthal Parganas in the exercise of such jurisdic- 


tion ; that the Court of the Rubordinate Judge at Bhagalpur:was such a Court 


' and had therefore no JUPHDIRHOR to entertain the snit; and that the suit must 


be dismissed. i : : 


unl 
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Held, also, tbvt the stipulation as to the enforcement of the bond in the 
Bhagalpur Conrt was ineffective as that Court had no juriediction to entertain 
the suit, and the parties’ could not give it the necessary jurisdiotion by 


consent, . 


Held, further, that apart from the question of jurisdiction the Court of 
the Sabordinate Judge at Bhagalpur would be bound to give full force and 
effe»t to the provisions of section 6 of the Sonthal Parganas Settlement Regu- 
lation 1872, relating to usury, and therefore to have refused to decree any com- 
pound interest arising from any intermediate adjustment of interest, or au 
amount of total interest exceeding the principal of the original debt or loan. 

Quaere whether the decision in Sorboji Roy v. Gonesh Prosad Misser (1) 
ia right. 

Three consolidated appeals: The first from a judgment and 
decree dated the 3rd of April, 1907, of the High Court of Judi- 
cature of Fort William in Bengal, on appeal from a judgment 
an 1 decree of the Subordinate Judge of Bnagalpur dated 12th 
February, 1906 ; the second from a judgment and decree of the 
said High Court dated 5th December, 1907, on appeal from a 
judgment and order of the Subordinate Judge dated 19th August, 
1907 ; the third from a judgment and decree of the said High 
Court dated 18th of December 1908, on appeal from a judgment 
and decree of the said Subordinate Judge dated 6th August 1908. 

For the purpose of this report it is not necessary to refer to 
the facts in the last two appeals which were brought by the 
mortgagee. The facts of the first appeal brought by the mortgagee 
were as follows :— 

On the ist December, 1896, a mortgage for Rs. 3,50,000 
with interest at the rate of Rs. 7-8 per cent. per annum with 
annual rests was executed by the then adult members of a Hindu 
joint family, governed by the Mitakshara School of Hindu Law, 
consisting of the appellants in the above-mentioned first appeal, 
in favour of Rai Suraj Narain Singh Bahadur, since deceased, 
father of the.respondents in that appeal. 

. The said mortgage was the last of various transactions of the 
same character, ranging over a period of about fourteen years, 
made between the members of the said joint family and the said 
mortgagee. The properties mortgaged consisted of interests in 
lands, the greater portion of which was situated in the district gf 
the Sonthal Parganas and the remainder in that of Bhagalpur. 
The mortgage which was executed in Bhagalpur specifically stated 
and provided that the principal, interest, and compound interest 
due on account of the loan should be repaid at Bhagalpur, 'that 
the loan had beeri taken at Bhagalpur, and that the said mortgagee 


“(1) (1884) I. L, B, 10 Cale, 761. 
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would be at liberty to institute a suit in the Court of District of 
Bhagalpur forthe realization of the amount due upon the mortgage 
by thesale of the mortgaged properties. Onthe zoth June, 1904, 
the present suit was instituted by the respondents as the heirs and 
legal representatives of the mortgagee, in the Court of the Sub- 
ordinate Judge of Bhagalpur, for the recovery of the amount due 
on the mortgage in respect of priacipal, interest, compound 
interest, and costs by sale of the said mortgaged properties against 
the mortgagors who were resident in the Sonthal Parganas, and 
others who were interested in the lands mortgaged. 

On the pleadings the Subordinate Judge fixed ten issues of 
which only the following are now material : 

(1) Whether this Court has jurisdiction to try the suit ? 

(6) Are the plaintiffs precluded from claiming compound 
interest or interest exceeding the amount of principal advanced, 
under Regulation 3 of 1872? 

The Subordinate Judge decided both these issues in favour 
of the mortgagees-plaintiffs and decreed the suit. His judgment 
on these points was as follows : 

Isl rssue.—" It is admitted that a portion of the mortgaged 
properties is situated within the local jurisdiction of this Court 
(see the affidavit on the witness Maharaj Dubey of the defendants 
in the High Court, dated the 8th August 1904 and the evidence 
of defendant's witness No. 1 Keshi Lal, and the paragraph 1 
ofthe bond in suit) and therefore under section 19 of the 
Civil Procedure Code this Court bas jurisdiction to try this suit. 
Moreover the defendants in paragraph 16 of the bond in suit 
stipulated that this Court would have jurisdiction to try the 
suit. 'The Honourable High Court practically decided in the 
motion that was made by the defendants for a transfer of this 
case to the Sonthal Parganas that this Court had jurisdiction 
to try the suit (see the report in r Calcutta Law Journal, 
page 65.) I therefore find this issue in favour of the plaintiffs.” 

Oth issue :—" Tt has been contended on behalf of the defen- 
dants that notwithstanding any stipulation contained in bond 1, 
consent of parties cannot give jurisdiction to a Court; If this 
Court had jurisdiction to try this suit, that jurisdiction has been 
conferred by section 19 of the Civil Procedure Code, as a small 
portion of the property hypothecated by the bond 1 is situated 
within the jurisdiction of this Court, which jurisdiction is neither 
local nor pecuniary: hence it has been contended that this 
Court has concurrent jurisdiction to try the suit with a Court 


- 
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at Sonthal Parganas, and therefore, this Court must be considered 
as a Court “ having jurisdiction in the Sonthal Parganas ” within 
the meaning of section 6 of Regulation 3 of 1872, ‘B. C), and as 
a consequence, this Court cannot give compound interest or 
interest exceeding the principal amount mentioned in the bond. 
But no authority has been cited for this proposition. Sections 19 
and 223, Civil Procedure Code, give jurisdiction to this Court, 
but these two sections do not give this Court any " jurisdiction 
in the Sonthal Parganas ” but only to the particular case. It was 
held in 9 Calcutta Weekly Notes p. 18, that the law of ‘the place 
where. the contract was made would govern the rights of the 
parties ; Indian Law Reports 8 Calcutta 337 P. C. and Indian Law 
Reports 17. Madras 262 also lay down the same principle. The 
very fact of the stipulation in paragraph 16 of the bond r that 
the suit upon the bond would be instituted in Bhagalpur and the 
defendants would have no right to object to it, indicates thë 
intention of the parties that they would not ve governed by the 
Sonthal Parganas Law, and it was one of the conditions upon 
which the money was advanced, and it is admitted that the bond 
I was executed at Bhagalpur. Hence I am of an opinion, that 
plaintiffs are entitled to get the interest claimed and should not 
be governed by Regulation 3 of 1872 (B. C.) which extends to 
the whole of the Sonthal Parganas (see sec, 2), and that section also 


. says that this Regulation shall be read with Act 37 of 1855 ; this 


explains the words “ All Courts having jurisdiction in the Sonthal 
Parganas” in section 6 and it does not mean any civil Court in the 
Regulation District having under section 19 Civil Procedure Code 
concurrent jurisdiction to try the suit and sell properties situated 
in the Sonthal Parganas. In coustruing-a statute the words 
used should be taken in their accepted sense. I therefore find 
this issue also against the defendants." 

On appeal the question of jurisdiction was not raised in the 
High Court, which affiirmed the decision of the Court below on 
the 6th issue for the following reasons : 

(Mr. Eardley Norton argues that in section 6 of 
Regulation III of 1872 it is laid down that all Courts having 
jurisdiction in the Sonthal Parganas shall observe the following 
rules, and therein certain restrictions are provided against usury, 
which the Subordinate Judge in this suit has not given effect to. 
The Subordinate Judge himself says that, in his opinion, the 
provisions of section 6 of Regulation III of 1872 do not apply 
to Courts exercising jurisdiction within the Sonthal Parganas 
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under section 19 Civil Procedure Code. He thinks that these 
words relate only to the Courts of the Sonthal Parganas exercis- 
ing jurisdiction within their territorial limits ; and it would 
appear to us that the Subordinate Judge’s view upoa this matter 
is’ correct. We are relieved of the necessity of discussing this 
question at any great length because it was decided by this 
Court in Regular Appeal No. 467 of 1902 in a judgment dated 
the 16th December 1903, to which one of the members of this 
bench was party. In that judgment occurs the following 
passage. ‘The appellant’s fifth plea is founded on the terms of 
section 6° of the Settlement Regulation 3 of 1872, according to 
which’ no Court having jurisdiction in the Sonthal Parganas 
can decree compound interest arising from any intermediate 
adjustment of account or a larger amount of interest than the 
original debt.’ But the words ‘Court having jurisdiction in the 
Sonthal Parganas’ occuring in the section must, in our opinion, 
refer to a Court in the Sonthal Parganas and constituted under 
the Regulation. They cannot include a Court, such as that of 
the Subordinate Judge of Bhagalpur when dealing with a suit, 
the cause of action in which has arisen within his jurisdiction, 
and not in the Sonthal Parganas, and which has only jurisdiction 
in the Sonthal Parganas in the sense that it has power to order 
the sale of some of the mortgaged property which is situated in 
that district.” 

Two cases have been cited by the learned pleader for the 
appellant namely, Dungaram Marwari v. Rajkishore Deo (1) and 
Shama Charan Misser v. Chuni Lal Marwari (2). They do not 
appear to be in point, or to throw any light upon the question 
now under discussion. There is certainly nothing in them which 
in any way conflicts with the view expressed above. 

Mr. Eardley Norton has cited another case, namely, that of 
Masey& v. Steel & Co. (3). But it-does not appear to us that this 
case in any way supports his contention. We accordingly: see no 
reason fo dissent from the view taken by the Court in the judg- 
ment above cited. Moreover, our attention has been called to 
the fact that in the mortgage bond on which the plaintiff now sues 
the defendants expressly declared that the loan had been taken 
at Bhagalpur and that the plaintiff was entitled to institute a suit 
in Bhagalpur for the realization of the amount due. It appears 
that all the loans taken by the defendants from the plaintiff were 

(1) (1890) LL. R. 18 Calo. 388, — (2) (1898) I. L.R 26 Calc, 288. 
of ies 2 (8) (1887) T. L. R. 14 Cale 86}. 
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taken at Bhagalpur ; and there was a further stipulation that 
interest should be paid at Bhagalpur. We therefore think that 
the suit was properly instituted at Bhagalpur and that, for the 
reasons above given, the Court at Bhagalpur was not restricted 
in awarding interest, by the provisions of section 6 of Regulation 
III of 1872." 

Lowndes for the Mortgagors: By a notification, dated the 
19th August 1867 in the Calcutta Gazette, the Code of Civil 
Procedure 1859 (Act XIV of 1859), was made applicable to the 
_ Sonthal Parganas under powers given in section 385 of the Code 
in that behalf. But section 5 of Regulation III of 1872 takes all 
suits relating to lands &c. out of the jurisdiction of the ordinary 
Courts in the Sonthal Parganas. Such suits must be brought 
before the Settlement Officer or the officers appointed under 
section 2 of Act XXXVII of 1855. It follows therefore that the 
Court of Bhagalpur could have no jurisdiction to entertain such 
suits, The repealing Codes, Act X of 1877 and Act XIV of 1882 
do not apply to the Sonthal Parganas : see sections 1 and 3 of 
both Codes, which do not give the Government power to extend 
them to the scheduled districts, which include the Sonthal Parga- 
nas: see Act XIV of 1874. Regulation V of 1893 makes the Code 
of Civil Procedure applicable to suits of Rs. 1,000 and over ; sec- 
tions 9 and 1o. But these sections do not apply to suits men- 
tioned in section 5 of Regulation III of 1872. Unless it is shown 
that the lands mortgaged are settled and that the settlement has 
been declared by a notification in the Calcutta Gazette to have 
been completed and concluded, the suit could only lie under section 
s of Regulation III of 1872 before the Settlement Officers or officers 
appointed under section 2 of Act XXXVII of 1855. The decision 
in Sorbojit Roy v. Gonesh Prosad Misser (1) does not consider 
the effect of section 5 of Regulation III of 1872 on the notification 
of August 19, 1867 and relates to the right of appeal ; that case is, 
therefore, not an authority on the question whether the suit lies 
in the Bhagalpur Court. Reference was also made to Ram Ratan 
v. Lalta Frasad (2). For enactments in force in the Sonthal 
Parganas see the Bengal Code, 3rd edition page 242 e£. seg. No 
notification in the Calcutta Gasette as required by section 5 of 
Regulation III of 1872 has appeared in respect of all the mort- 
gaged lands and consequently the Court at Bhagalpur had no 
jurisdiction to entertain the suit, which ought to be dismissed; 
Reference was also made to Act XXXVII of 1855, preamble and 


(1) (1884) I. L, B. 10 Oslo. 761, (2) (1895) I. L, R. 17 All. 488° 
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sections I, 2 and 3; Regulation III of 1872, sections 3, 9, and 26 ; 
Regulation V of 1893, sections 7 and 8, Regulation III of 1899 
and Dungaram Marwari v. Raj Kishore Deo (1). 

Section 6 of.Regulation-IlI of 1872 relating to usury is not 
merely a matter of-procedure. It involves a question of principlé 
and is therefore binding on the Bhagalpur Court, which ought 
not to have granted compound interest as in this case it is a 
Court having jurisdiction in the Sonthal Parganas : see SUMMIT V; 
Steel & Co. (2). = 
. Sir Robert Finlay E. C, De pud dus K. C. and Dunne, 
for the Morigagees : Before 1855 the Sonthal Parganas were 
subject to the"ordinary law and procedure: But Act XXXVII of 
1855 put limitations on suits in which the value did not 
exceed Rs. 1,000 and set up special Courts for such suits. Re- 
gulation III of 1872 leaves in general terms the application of 
the ordinary law and procedure to all suits over Rs. 1,000: See 
the preamble and sections 1, zand 3. Section 5 applies only 
when the settlement is pending, and the special jurisdiction 
thereby created related to questions of title to land and not to 
suits to enforce a mortgage. The sole object was to give the 
Settlement Officers supreme power to decide -who shall be 
entered as owners of land in the record-of- -rights. The settle- 
ment was completed and section 5 of Regulation III of 1872 has no 
application: See Imperial Gazetteer of India, Vol. 22, title 
Sonthal Parganas. Code of Civil Procedure applies to suits 
involving Ks, 1,000 and over brought in the Courts of the Disttrict 
Judge and Subordinate Judge: See Regulation V of 1893, 
sections 9 and 10. Reference was also made to Act XIV of 1874, 
sections 1 and 5, Regulation V of 1893, the preamble and sections 
in chapters I and 3; Regulation III of 1872, sections, 2, 14, 17, 18, 
et seg., and 26, Act X XXVII of 1855, section 2 ; Act VII of 1871, 
section 12 and Act XII of 1887. 

The lands mortgaged are situated in two districts, the Sonthal 
Parganas and Bhagalpur, and the suit could be brought in 
either of them: Code of Civil Procedure, 1882, section 19. 
Moreover the Courts in the two districts are subject to the same 
High Court and section 23 of the Code would apply. If the 
suit could not. be brought in the Court of Bhagalpur, it could 
not be brought in any Court in the Sonthal Parganas, and the 
question would arise whether there is any Court in India where 
it could be brought. It issubmitted that the Court at Bhagalpur 


(1) (1809) 1 L.R.-38 Cale: 188, ^ (2) (1887) I. L. B. 14 Calo. 661, (66 7.) 
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had jurisdiction to entertain the suit: Sorbojit Roy v. Gonesh 
Prosad Misser (1), The case in I. L. R. 17 All 483 was distin- 
guished, Reference was also made to Act XIV of 1882, sections 
16 and 17. i 

The case of Ram Chandra Marwari v. Rant Keshobats 
Kumari (2) shows that a case like the present one is ordinarily 
brought in the ordinary civil Court, where ordinary law is 
applied. 

The mortgage bond clearly shows the intention of the 
parties that they would be governed by the law and procedure 
inforce in Bhagalpur. The mortgagor cannot now say that 
the Bhagalpur Court has no jurisdiction. The point raised 


should be decided according to the intention of the contracting - 


parties: Hamlyn and Co., v. Talstker Distillery and others (3). 
The point of jurisdiction is a new point and requires in- 


quiries to be made as to whether settlement of all the lands in - 


suit has been completed and notifications appeared in -the 
Calcutta Gazette. It is therefore submitted that the mortgagor 


should not be allowed to raise it at this stage: Owners of: 


Ship Tasmania v. Smith. and others (4), Owners of Pledes v. 
Owners of S. S. Fane (5), and Safford and Wheeler’s SN 
Council Practice, p. 852. 


The claim is for money leit and that ifthe mortgagor does. 


not pay, to sellisecurity, As regards the first claim the Bhagalpur 


Court has jurisdiction as the money was to be repaid at Bhagal- ' 
pur, and the cause of action arose there as the mortgagor broke’ 


the contract there: Vaughan v. Weldon (6) and Code of Civil 
Procedure, 1882, sections 16, 17 and 1:8. That Court has also 
jurisdiction in respect of the lands in the SOSA Parganas 
under section 19 of the Code. 

Section 6 of Regulation III of 1872 merely relates in procedure 
and does not apply to Courts situate outside the Santhal Parga- 
nas. The intention of the legislature is to confine the section 
to Courts exercising jurisdiction in the Sonthal Parganas. The 
words “having jurisdiction " refer to local Courts in Sonthal 


Parganas. The Court at Bhagalpur in passing the decree does. 


not exercise jurisdiction in the Sonthal Parganas. EIE. 


The decision in ‘Maseyk v. Steel aud Co. (7) is wrong. 


[MR. AMEER ALI referred to Gop: Mohan Roy v. m 
Sen (8)]. 


- 


(1) (1884) I. b. R. 10 Calo, 761. (5) L- R. (1891) A. O. 259 (268.5 
(2) (1909) L. B. 86 1. 4. 86; 1. D. R, 86 (6) (1874) L. B. 10 0. P 47. ; 

Calo. 840. - (7) (1887) I. D. R. 14 Cale. 861. 
(4) (1894) L, R. (1894) A. 0. 202. .— (8) (1891) I L H. 18 Calc. 18, 


(8( (1890) L, B. 15 A. C. 293, (225). 
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(Lowndes referred to Shurroop Chunder Gooho v. Amerrunnisa 
Khatoon (1). 

The Court at Bhagalpur only passes the decree, which is 
sent on toa Court in the Sonthal Parganas. The section in 
question is confined to a Court in the Sonthal Parganas making a 
decree, and has nothing to do with the execution of a decree 
made by another Court. Itis therefore submitted that the decree 
passed by the Bhagalpur Court is right and that it could be 
executed by a Court in the Sonthal Parganas. 

Regulation III of 1872 is not an act of the legislature. It is 
issued by the Lieutenaut-Governor in his executive capacity aud 
can have no operation outside the Sonthal Parganas. The 
Lieutenant-Governor has no power to control the provisious of 
section 19 of the Code of Civil Procedure, 1882: If the Regula- 
tion is intended to have any force outside the Sonthal Parganas, 
it is nZira vires. 

Lowndes in reply : If the Civil Procedure Code 1882, does 
not apply, section 19 thereof cannot give jurisdiction to the 
Bhagalpur Court; on the other hand, if that Code does apply, 
section 5 of Regulation III of 1872 excludes its application to suits 
mentioned in that section, which is not confined to suits in 
settlement and includes a suit like the persent one. The result 
is that the Code does not apply in this case. 

Regulation III of 1872 as passed under powers conferred by 
section 1 of 33 and 34 Vict. ch. 3, and therefore it has the same 
validity as any act passed by the legislature. 

The judgment of their Lordships was delivered by 


Lord Moulton.—In this case their Lordships have to deal 
with three consolidated appeals from decrees of the High Court 
of Judicature at Fort William in Bengal, arising out of a mort- 
gage suit filed in the Court of the Subordinate Judge at Bhagal- 
pur in Bengal, The first and principal appeal is from the decree 
of the Subordinate Judge enforcing the mortgage, which was 
affirmed on appeal by the High Court. Subsequently to ma king 
that decree the Subordinate Judge made two orders varying the 
same, both of which were on appeal set aside by the High Court. 
From these two orders of the High Court appeals have been 
brought by the respondents to the main appeal and they consti- 
tute the second and third of the consolidated appeals. 

The mortgage bond, to enforce which the’ action was 
originally brought, was a bond for Rs. 3,50,000, dated the 21st 
December, 1896, in favour of Babu Suraj Narayan Singh, the 

(1) (1882) I. L. B. 8 Calc, 708. l 
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father of the principal respondent, and secured on lands situated 
in the Sonthal Parganas and elsewhere. The mortgagors were 
members of a joint Hindu family. Inasmuch as no question 
arises in this appeal as to the parties to the present action being 
the proper parties, it will be convenient to call the appellants in 
the principal appeal the mortgagors and the respondents the 
mortgagees. 

The bondsued on was the last of a series of bonds for 
increasing amounts. The total of the principal amounts advanced 
was, according to the statements in the plaint, Rs. 2,85,903-1-9. 
But the total claim of the mortgagees at the date of suit was 
Rs. 5,36,038-11-10, the balance being made up of interest which 
was charged according to the provisions of the different bonds, 
the rate under the bond in suit being 74 per cent. per annum 
with annual rests. By far the greater portion of the mortgaged 
properties was situated in the district of the Sonthal Parganas, 
and the mortgagors resided in that district. 'The remainder of 
the mortgaged property was situated within the local jurisdiction 
of the Bhagalpur Court. 

The bond in suit was executed at Bhagalpur and contained 
a stipulation that the mortgagees might enforce it in the Bhagal- 
pur Court, 

The suit was commenced on June 20th, 1904. The plaint 
shows that it was an ordinary suit to enforce a mortgage. 
Written statements of defence were put in by various defendants 
and various issues were raised and decided by the Subordinate 
Judge at the trial. Most of these relate to matters no longer in 
dispute, The only issues that remain for their Lordships’ decision 
in this appeal turn-on the fact that the mortgagors reside and the 
chief part of the property is situate in the Sonthal Parganas, so 
that it is not necessary further to refer to the other issues. 

The judgment of the Subordinate Judge, which is dated 
February, 12th, 1906, was in favour of the mortgagees on all 
issues. On the appeal to the High Court the argument seems to 
bave been confined to the sixth issue, which was in the following 
terms : 

“ Are the plaintiffs precluded from claiming compound 
interest, or interest exceeding the amount of the principal 
advanced under Regulation II of 1872.” 

The High Court found in favour of the mortgagees on this 
issue, and from that decision the present appeal is brought. But 
in the hearing before the Subordinate Judge an issue was raised 
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ab to the jurisdiction of the Court of Bhagalpur to entertain the . 
sult, and this point has again been raised in the argument before 
their Lordships. Seeing that it is a question of jurisdiction, and 
depends on no disputed facts, their Lordships are of opinion that 
they cannot decline to entertain it, although it is not specifically 
raised on the appeal, more especially as it necessarily presented 
itself in the argument. 


The position of the Sonthal Parganas is very peculiar. They 
are under separate and special legislation, which differs widely 
from the legislation applicable to the rest of Bengal. The 
Lieutenant-Governor of Bengal has the power to vary that legis- 
lation from time to time by notifications published in the Calcutta 
Gazette, under and according to provisions appearing in the 
regulations relating to the district as will presently be more 
particularly referred to. At the hearing of the appeal it was 
found that the documents in the record did not adequately 
inform their Lordships of the relevant notifications which had 
thus appeared in the Calcutta Gazette, and accordingly, it was 
arranged that the parties should supplement the record by put- 
ting in copies of such notifications as they thought material. 
These were furnished to their Lordships in December last, and 
they affect to an important degree the matters in issue, and more 
particularly those that turn upon the settlement of the lands to 
which the mortgage bond relates. 


In order to make clear the legal questions that arise in this 
appeal, it is necessary to explain the nature and sequence of the 
legislation relating to the Sonthal Parganas. 


The special legislation for the Sonthal Parganas commences 
by an Act of the Governor-General of India in Council, 
No. XXXVII of 1855, which was passed on December 22nd, 1855. 
Its full title is ; 

“u An Act to remove from operation of the General Laws and 
Regulations certain districts inhabited by the Sonthals and others 
and to place the same under the superintendence of an officer to 
be specially appointed for that purpose.” 


The preamble of the Act recites that the General Regula- 
lions and Acts of Government then in force in the Presidency of 
Bengal were not adapted to the uncivilised race of people called 
Sonthals, and it was therefore deemed expedient to remove from 
the operation of such laws certain districts. It then proceeded 
to enact by clause 1, as follows : 
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“ The districts described in the Schedule to this Act are 
hereby removed from the operation of the General Regulations 
of the Bengal Code and of the. Laws passed by the Governor- 
General of Iudia in Council except so far as is hereinafter pro- 
vided and no law which shall hereafter be passed by the 
Governor-General of India in Council shall be deemed to extend 
to any part of the said districts unless the same shall be specially 
named therein." 


This is subject to a proviso which is not material to this 
Case :— 

The Act then proceeds to carry out its main object by the 
following enactment : 


* The said district shall be placed under the superintendence 
and jurisdiction of an officer or officers to be appointed in that 
behalf by the Lieutenant-Governor of Bengal . . . . The 
administration of civil and criminal justice. . . . . are 
hereby vested in the officer or officers so appointed." 


This language is perfectly general in its character, and under 
it the whole administration of the civil justice became vested in 
the officer or officers so appointed. But there follows a proviso 
to which frequent reference was made in the argument. It reads 
as follows :— ` 

“ Provided that all civil suits in which the matter in dispute 
shall exceed the value of Rs. 1,000 shall be tried and determined 
according to the General Laws and Regulations in the same 
manner as if this Act had not been passed." 

The interpretation of this provision is a matter of great 
difficulty. Two rival interpretations naturally suggest themselves. 
The one is that the officers exercising the jurisdiction shall do so 
in accordance with the General Laws and Regulations, so that 
the rights of the parties are unaffected by the provision, although 
they areto be pronounced upon by a different judicial tribunal. 
Tne other is that not only the laws that govern rights, but also 
the procedure to enforce those rights is to remain unchanged. 
Now it must be observed that this is a proviso and not an excep- 
tion, and accordingly, taken in connection with the general 
language of the previous portion of the clause, the former of 
these two interpretations is the one that commends itself to their 
Lordships, so that it must be construed as providing that the 
special officer or officers shall try such suits, but that in trying 
and determining them they shall observe the General Laws and 
Regulations obtaining in.Bengal, which but.for the Act would 
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have applied equally in the Sonthal Parganas. It would seem, 


-however, that the other view has been taken in India (see the 


judgment in Sorbojit Roy and others v. Gonesh Prosad Misser 


-and others (1.) Subsequent legislation has, however, rendered 


it unnecessary, so far as the decision in the case is concerned, to 
decide what would be the state of things if this Regulation were 
still in force unmodified by any other statutoty enactments. 

The territorial definition of the Sonthal Parganas was 
originally to be found in the schedule to this Act ; but, by Act X 
of 1857, a new schedule was substituted therefor. The judgment 
of the High Court finds that two-thirds of the mortgaged 
properties are situated within the district described in that 
schedule, and it would seem that this estimate may be assumed 
to be approximately correct for the purposes of this appeal. 

The next Act in chronological order to which it is necessary 
to refer is the Code of Civil Procedure 1859. The Sonthal 
Parganas are not specially named in that Act, and therefore it 
did not prima facte apply to them ; but, nevertheless, we must 
have regard to the language of section 385 of that Act, which 
reads as follows : 

“This Act shall not take effect in any part of the territories 
not subject to the General Regulations of Bengal, Madras and 
Bombay, until the same shall be extended thereto by the Gover- 
nor-General of India in Council or by the Local Government to 
which such territory is subordinate and notified in the Gazette, ” 

Although the words '* Sonthal Parganas” do not appear in 
this section the district falls under the description there appear- 
ing.. Accordingly, we find that by a notification on August 19th. 
1867, the Code of Civil Procedure, of 1859 as amended by the 
Code of 1861, was applied to the Sonthal Parganas subject to 
Certain provisions, restrictions and exceptions which are not rele- 
vant to the matters’of this suit. 

It is not necessary to decide what was the precise effect of 
this notification. It can hardly have been intended that it 


'should apply to the Courts held by the officers appointed by the 


Lieutenant-Governor of Bengal in those suits in which they 
were not required to try and determine the case according to the 
General Laws and Regulations prevailing in Bengal. But with 
regard to civil suits in which the matter in dispute exceeded the 


'value of Rs. 1,000, it would seem to have settled the doubt as to 
-whether they were recognizable by ordinary civil Courts duly estab- 
lished with jurisdiction within the Sonthal Parganas, because it 


(1) (1884) I, L. R 10 Cele, 761. 
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will be found that the fact that such jurisdiction exists in such 
Courts is recognised in subsequent legislation. 

Inthe year 1872 a new Regulation was passed for the 
Sonthal Parganas, It is entitled the Sonthal Parganas Settle- 
ment Regulation, and by clause 2 it is directed to be read with 
Act XXXVII of 1855 and Act X of 1857 before referred to. 
Clause 3 reads as follows : 

"Subject to the provisions of this Regulation, the Regula- 
tions and Acts mentioned in the schedule annexed to this Regu- 
lation, or such portions of them as are unrepealed, shall be 
deemed to be in force in the Sonthal Parganas. No other Regu- 
lations or Acts, shall be deemed to be in force in the Sonthal 
Parganas, except so far as regards the trial and determination 
of the civil suits mentioned in section 2, Act XXXVII of 1855, in 
which the matter in dispute exceeds the value of Rs. 1,000, when 
such suits are tried in the Courts established under Act VI of 
1871,” 

It further provides that the Lieutenant-Governor of Bengal 
may by notification in the Calcutta Gazette add to or take away 
from the list in the schedule. 

To arrive at the true meaning and effect of these provisions 
jit is necessary to bear in mind that at the date of this Regula- 
tion the Code of Civil Procedure 1859 as amended by the Code 
of Civil Procedure, 1861, applied to the Sonthal Parganas by 
virtue of the notification of August 19th, 1867. But the schedule 
to the Regulation does not contain the Civil Procedure Codes of 
1859 and 1861, nor have they ever been added to the above list 
by any notification of the Lieutenant-Governor of Bengal as above 
described. It follows that these Civil Procedure Codes were 
thereafter applicable in the Sonthal Parganas only so far as 
concerns the trial and determination of civil suits in which the 
matter in dispute exceeded the value of Rs. 1,000 when such 
suits were tried in the Courts established under Act VI of 1871. 
So far as such suits were concerned there is nothing in this 
clause of the Sonthal Parganas Settlement Regulation to alter 
the effect of the notification of August 19th, 1867, which applied 
to them the Civil Procedure Code of 1859 as amended in 186r. 

Act VI of 1871 is known as the Bengal Civil Courts Act, 
1871. It is not in the scheduled list. But it was passed at a 
date when the Code of Civil Procedure, 1859, as amended by 
the Code of Civil Procedure, 1861, was in force in the Sonthal 
Parganas, and it would seem as though the wide provisions of 
the clauses in those Codes giving jurisdiction to civil Courts 
must betaken to have given to the Government power to 
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appoint Judges under it within the Sonthal Pagranas, inasmuch 
as section 4 of the Sonthal Parganas Regulation, 1872, provides 
as follows : 

‘The Lieutenant-Governor of Bengal may, by notification 
in the Calcutta Gazette, invest any competent officer in the - 
Sonthal Parganas with the powers of any civil Court established 
under Act VI of 1871, and may exclude the whole or any part 
of the said parganas from the jurisdiction of any of the Courts 
established under the said Act row having jurisdiction thereip." 


But while it is evident that the Government by this section 
left it to the Lieutenant-Governor of Bengal to decide in future 
whether Courts established under the Bengal Civil Courts Act, 
1871, should retain jurisdiction within the Sonthal Parganas, 
it had already made up its mind that such should not be the 
case with suits relating to lands pending the completion of 
the settlement which they proposed forthwith to make of all 
the lands situated in the Sonthal Parganas. This is made clear 
by section 5, which reads as follows : 


' Till such time as a settlement of the whole or any part 
of the Sonthal Parganas shall be made under the rules herein- 
after provided, and the said settlement shall be declared by a 
notification in the Calcutta Gasetíe to have been completed 
and concluded, no suit shall lie in any Court established under 
the said Act VI of 1871 in regard to any land, or any 
interest in or arising out of any land, or for the rent or profits 
of any land, or regarding any village-headship or other office 
connected with the land, except as hereinafter provided ; but 
such suits shall be heard and determined by the officers 
appointed by the Lieutenant-Governor of Bengal under sec- 
tion 2 of the said Act XXXVII of 18:5, or by the Settlement 
Officers hereinafter mentioned, according as the said Lieutenant- 
Governor shall from time to time direct. " 


Then follows a proviso by which the officer —€— to 
try a suit may transfer it to, a Court established under the 
said Act, and thereby give to the Court jurisdiction to try it. 
No question, however, under this proviso, arises in the present 
case. 


The cüiical question in this suit is as to whether clause 4 
excludes from the jurisdiction of Courts established under the 
Bengal Civil Courts Act, 1871, suits relating to land where 
the value of the matter in dispute is more than Rs. 1,000. 
Their Lordships are of opinion that to this question only one 
answer. can be given, The language of the section is so wide 
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and so peremptory that it gives to the officers therein mentioned 
sole and exclusive jurisdiction in all suitsin regard to any land, 
or any interest in or arising out of any land, or for the rent 
or profits of any land. To make the meaning clearer and to 
render the language more emphatic, it is expressed both in 
the positive and in the negative form. On the one hand it 
provides that “no suit shallliein any Court established under 
the said Act VI of 1871 in regard to any land, &c.,’ aud on the 
other hand it provides that such "suits shall be heard and 
determined by the officers, &c.” It is impossible not to give 
to such language the full effect of creating an exclusive juris- 
diction. It follows, therefore, that no action relating to land 
in the Sonthal Parganas can be brought otherwise than before 
such officers so long as section 5 is in force wi h respect to the 
district in which that land is situated. There is no difficulty 
in comprehending the motives for such legislation, The section 
shows that a settlement of the lands was in contemplation, and 
evidently the aim of the provision was to prevent any clash of 
jurisdiction between different Courts in matters relating to 
land until such time as the Government proclaimed the settle- 
ment to be completed—a very intelligible policy when it is 
considered that on the results of such suits between individuals 
might depend the entries which must be made in the settlement 
records. , 

The object of the Regulation being thus to throw the whole 
of the jurisdiction in suits relating to land into special Courts 
established in and for the Sonthal Parganas, and provision being 
madé for extending that exclusive jurisdiction to all suits, one 
has to consider the meaning and effect of section 6, which is the 
section upon which the rights of the parties in the present suit 
depend. That section, so far as is material, reads as follows: 

« All Courts having jurisdiction in the Sonthal Parganas 
shall observe the following rules relating to usury, namely : 

"(2) . . . . no compound interest arising from any 
intermediate adjustment of interest shall be decreed ; 

* (b) the total interest decreed on any loan or debt shall 
never exceed one-fourth of the principal sum, if the period be 
not more than one year, and shall not in any other case exceed 
the principal of the original debt or loan.” 

The respondents sought to establish that the phrase “all 
Courts having jurisdiction in the Sonthal Parganas” meant 
Courts locally situated in the Sonthal Parganas, and dealing 
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with matters purely local. Tneir Lordships cannot accept this 
interpretation, The words are definite and precise, and must 
be applied in their natural signification. It was urged that, 
taken literally, they would apply to everything done by a Court 
having jurisdiction in the So»uthal Parganas, whether the matter 
related to those districts or not, inasmuch as the language used 
makes the application of the enactment depend on the Court 
and not on the matter in dispute. But this is to ignore the fact 
that the Regulation is only applicable to the Sonthal Parganas, 
and that, therefore, it would not apply to Courts having jurisdic- 
tion wider than these local limits when such Courts were dealing 
with matters relating solely to other parts of India. The enact- 
ment, therefore, applies to Courts having jurisdiction in the 
Sonthal Parganas, and acting under and by virtue of such 
jurisdiction. 

The importance of the section is very great. Itisa protec- 
tive section clearly dictated by the fundamental consideration 


. to which reference has already been made, and which led to the 


Sonthal Parganas being put under separate and special legisla- 
tion, namely, that— 

"The General Regulations and Acts of Government now 
in force in the Presidency of Bengal are not adapted to the 
uncivilzied race of people called Sonthals, and it is, therefore, 
expedient to remove from the operations of such laws” the 
districts known as the Sonthal Parganas. 

The provision, therefore, is not one of procedure but of 
substance, and so far asthe Courts having jurisdiction within 
the Sonthal Parganas are concerned, it places all contractual 
stipulations as to compound interest in a position of non-enforci- 
bility, and limits statutably the total interest which can be 
decreed on any loan or debt. The application of these provisions 
to the facts of the present case will be considered later. 

The next Act in chronological sequence to which reference 
was made in the argument is Act XIV of 1874, known as the 
Scheduled Districts Act, 1874. This is an Act for the purpose of 
removing doubts as to what Acts or Regulations are in force in 
parts of British India, which have never been brought within or 
have from time to time been removed from the operation of the 
general Acts and Regulations and the jurisdiction of the ordinary 
Courts of Judicature. These parts of British India are termed in 
the Act “ Scheduled District,” They are all set out in the First. 
Schedule to the Act, and amongst them are to be found the 
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Sonthal Parganas. The scheme of the Act is peculiar. It is 
expressly made to apply to all parts of British India other than 
the Scheduled Districts. But it is provided that it shall come into 
force in any scheduled district upon the issue of a notification 
under section 3 of the Act with regard to such district. Ia such 
case the local Government may with the previous sanction of the 
Governor-General in Council by notification in the Gazette 
of India, and also in the local Gazette declare (among other 
things) what enactments are actually in force in any of 
the scheduled districts, and every such notification shall be bind- 
ing on all Courts of law, During the argument counsel for the 
parties were not in agreement as to whether any notification 
under this Act had been issued applying to the Sonthal Parganas ; 
but, from thesubsequent information supplied to their Lordships, 
it would appear that no such notification has been issued, and 


therefore that the provisions of the Scheduled Districts Act, 1874, ` 
.have never been applied to them. It is, therefore, unnecessary 


to discuss further the provisions of this enactment. 

The next Act which requires to be noticed is the Civil Pro- 
cedure. Code, 1877. It repeals Act VIII of 1859 and Act XXIII 
of 1861, which constituted the then existing Code of Civil 
Procedure. Section 1 reads as follows : 

“This Act may be cited as ‘ The Code of Civil Procedure’ and 
it shall come into force on the first day of October 1877. 

“ This section and section 3 extend to the whole of British 
India. The other sections extend to the whole of British India 
except the scheduled districts as defined in Act No. XIV of 1874." 

The relevant part of section 3 reads as follows : 

“The enactments specified in the First Schedule hereto 
annexed are hereby repealed to the extent mentioned in the 
third column of the same schedule. 

* But when in any Act, Regulation or notification passed or 
issued prior to the day on which this Code comes into force 
reference is made to Act VIII of 1859, Act XXIII of 1871, or 
‘The Code of Civil Procedure’ or to any other Act hereby 
repealed, such reference shall so far as may be practicable be 
read as applying to this Code or the corresponding part thereof." 

The effect of these sections is to make the notification of 
1867 relative to the application of the then existing Codes of 
Civil Procedure to the Sonthal Parganas read as though it 
applied to the Civil Procedure Act, 1877. But it will.be remem- 
bered that such application had been restricted by the Sonthal 
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Parganas Regulation of 1872 to suits brought for amounts above 
Rs, 1,000 in courts established under Act VI of 1871. The com- 
bined effect of these provisions must be to make the Civil Proce- 
dure Act of 1877 apply in the Sonthal Parganas only to suits so 
brought. 

The next Act is the Civil Procedure Code of 1882. In 

everything that is material to the present appeal this is identical 
with the Civil Procedure Code, 1877. It took the place of that 
Act in the Sonthal Parganas to the extent that such Act was in 
force therein, that is to say, for suits brought for amounts above 
Rs. 1,000 in-Courts established under Act VI of 1871. 
— We now come to Regulation V of 1893, the short tide of 
which is the Sonthal Parganas Justice Regulation, 1893. It 
made important changes in the administration of civil justice in 
the Sonthal Parganas. By section 5 it added to the two classes 
of special Courts theretofore existing in the Sonthal Parganas, 
named the Courts of Settlement Officers and the Courts of 
officers appointed by the Lieutenant-Governor of Bengal under 
section 2 of the Regulation of 1855, a third class, namely Courts 
established under Act XII of 1887, known as the Bengal United 
Provinces and Assam Civil Courts Act, 1887, which is an Act 
which has taken the place of Act VI of 1871 (which has been 
repealed), and all references to the last-mentioned Act must now 
be read as referring to it. 

These definite provisions entirely remove the difficulties 
as tó the jurisdiction within the Sonthal Parganas of Courts 
appointed under the Bengal United Provinces and Assam Civil 
Courts Act, 1887, or its predecessor, the Bengal Civil Courts Act, 
1871. It remains to see what suits are put within the cognizance 
of these Courts. By section 9 the jurisdiction of a Judge of one 
of these Courts extends to— 

5 Suits of which the value exceeds Rs. 1,000 and which are 
not excluded from his cognizance by the Sonthal Parganas 
Settlement Regulation, or by any other law for the time being 
in force.” ` 

Their Lordships are derie of opinion that these words of 
exclusion refer to section 5 of the Regulation of 1872, which 
excluded from the cognizance of any such Court suits relating 
to land, the settlement of which had not been finished and duly 
notified, and placed them exclusively in the hands of Settlement 
officers or officers appointed by the Lieutenant-Governor of 
Bengal under section 2 of the Regulation of 1855. This 
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exclusive jurisdiction is therefore maintained, and suits in 
regard to land, which is not in districts that have been notified 
as being completely settled, are not within the cognizance of the 
ordinary Courts, no matter what may be the value of the matter 
in dispute. It is not necessary for the purpose of this appeal 
to examine further into the jurisdiction of Courts established 
under these provisions, because the Court of Bhagalpur, in which 
the present action was brought, is not one of such Courts, 


The result of this examination of the Acts and Regulations ' 


applicable to the Sonthal Parganas is that at the date when this 
suit was commenced no suit could lie in any Court established 
under Act VI of 1871, or under the Act which has taken its 
place, namely, the Bengal United Provinces and Assam Civil 
Courts Act, 1887, in regard to any land or any interest in or 
arising out of any land, or for the rent or profits of any land, 
but such suits must have been brought before Settlement Officers, 
or Courts of officers appointed by the Lieutenant-Governor 
of Bengal under section 2 of the Sonthal Parganas Act, 1855, 
and the Sonthal Parganas Justice Regulation Act, 1893, Part 2, 
so long as the land had not been settled and the settlement 
declared by a notification in the Calcutta Gazette to have been 
completed and concluded, And, further, that whatever be the 
Court that has jurisdiction to decide cases within the Sonthal 
Parganas, and is exercising that jurisdiction, it must observe the 
two rules relating to usury above referred to. 

It is necessary therefore to ascertain what was the exact 
position (so far as settlement is concerned) of the land included 
in the mortgage bond at the date of the commencement of the 
action in which the present appeal is brought, namely, June 
20th, 1904. The information supplied to their Lordships by the 
parties, as to notifications appearing in the Calcutla Gazette 
show conclusively that, although portions of the lands mortgagad 
had been settled, and notification had been duly made that such 
settlement had been completed, at dates prior to the institution 
of the suit, other portions were not so settled. It is clear, there- 
fore, that the suit came within the provisions cf section § of the 
Sonthal Parganas Settlement Regulation, 1872, relating to the 
exclusive jurisdiction of officers appointed by the Lieutenant. 
Governor of Bengal, or by settlement officers, inasmuch as it 
related to land which had not been settled, or the settlement of 
which had not been declared by a notification in the Calcutta 
Gazette to have been completed and concluded. The Court of 
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Bhagalpur had-therefore no jurisdiction to entertain the suit, 


‘and this appeal must be allowed. 


Reliance was placed by counsel for the Respondent on the 
stipulation in the bond that the mortgagees might enforce it in 
the Court of Bhagalpur. Their Lordships are of opinion that this 
has no effect, That Court had no jurisdiction to entertain the 
suit which, beyond question, was a suit in regard to land in the 
Sonthal Parganas, and that being so the parties could not give 


jt the necessary jurisdiction by consent. To do so would be to 


nullify the express prohibition of section $ of the Sonthal 
Parganas Regulation, 1872, which was binding on any Court 


having jurisdiction iu the Sonthal Parganas in the exercise of 


such jürisdiction. EE 

Their Lordsbips-are also of opinion that, apart from the 
question of jurisdiction, any Court dealing with the subject 
matter of the suit would be bound to give full force and effect 
to the provisions of section 6 of the Sonthal Parganas Settlement 
Regulation, 1872, relating to usury, and therefore to have refused 
to decree any compound interest arising from any intermediate 
adjustment of interest, or an amount of total interest exceeding 
the principal of the original debt or loan. 

Their Lordships will, therefore, humbly advise His Majesty 
that this appeal should be allowed, and the action dismissed with 
costs in-both Courts. The respondents must pay the costs of 


_this appeal. The two subsidiary appeals fall with the dismissal 


of the action, and the costs connected with them will forni- part 
ofthe costs of the whole proceedings, which the respondents 
must bear. Si 


T. L. Wilson & Co.—Solicitors for the Mortgagors. 
Morgan Price & Co. —Solicitors for the Mortgagees. 
J. M. P. First appeal allowed and the other two dismissed. 
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PRESENT :—Zhe Lord Chancellor, Lord Moulton, Lord Parker 
of Waddington, Sir Yohn Edge and Mr. Ameer Ali. 


MRS. ANNIE BESANT 
U. 
G. NARAYANIAH anp J, KRISHNAMURTHI ann 
J. NITYA NANDA BY ORDER IN CouNCIL. 


[ON APPEAL FROM THE HIGH Court or Jupicaturg AT MADRAS.] 


Hindu, Law—Father’s right of guardianship over infant sons—Contraot 
by father to entrust custody and education of his sons to amother— Pather's 
right to rerohs such a contract— Proper tribunal for the oonsideration of such 
a question—Jurisdiciion—Suit by a father to appoint him guardian of his 
sons and to recover oustody of their persons—Quastions to ba determined in fuo 
a suit—Guardians and Wards Act, (VIII of 1880), sections 9 and 19— 
Procedura under the Act-— Powers of the District Court over infants— Letters 
Patent, 1865, clauses 13, power of the High Court on the iranefer of eit therc- 
under— Order, form of—Court ought not to make such an order as would empose 
the person attempting to comply with it to criminal proceedinga—Remedy of 
a father in India to recover oustody of his children in England. 

Asin England so among the Hindus in India, the father is the natural 
guardian of his children during their minorities, but this guardianship {s in 
the nature of a sacred trust, and he cannot therefore during his lifetime 
substitute another person to be guardian in bis place, He may, in the 
exercise of his discretion as guardian, entrust the custody and education of 
his children to another but the authority he thus confers is essentially a re- 
voeable authority, and if the welfare of hia children require it, notwithstanding 
‘any contract to the contrary, take such oustody and education once more into 
his own hands, But if the authority has been acted upon in guoh a way as 
in the opinion of the Oourt exercising the jurisdiotion of the Orown over the 
infants, to create associations or give rise to expectations on the part of 
the infants which it would be undesirable in their interests to disturb or dis- 
appoint, such Oourt will fnterfere to prevent its revocation, 

Lyons v. Blenkin (1) followed, 

A District Oourt is not a Court exercising the jurisdiction of the Orown 
over infants, and has no'jurladiction over infants except such jurisdiot!on as 
is conferred by the Guardians and Wards Act. 

A suit inter partes is not the form of procedure prescribed by the Guardians 
and Wards Act, for proceedings in a District Court touching the guardianship 
of infants. 

The power of the Madras High Court in dealing with auch suit touching 
the guardianship of iofanta instituted ina District Court and subsequently 
transferred thereto underclause 18 of the Letters Patent 1865, are confined 
to powers which but for the transfer might have been exercised by the District 
Court. l 

The plaintiff, a Hindu, accepted the offer made by the defendant lady 
to take charge of his two sons, born respectively on May 11, 1896 and 
May 80, 1898 and defray the expense of their maintenance and education 
in England and at the University of Oxford and by s letter dated Maroh 6, 

(1) (1821) Jao, 245, 
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1910, appointed her to be guardian of their persons and authorised her to act 
as such from that time forward. The defendant took oharge of the boys and 
defrayed the expense of their maintenance and education. In February, 1912 
they left India in the defendants company for England, where she left them 
having made suitable arrangements for their education. Subsequently. on 
defendant's refusal to comply with the plaintiff's demand to restore the boys 
to his custody, he instituted the sait in the District Court of Ohingleput on 
October, 24, 1912, asking to have it declared tater alia that he was entitled to 
the guardianship and custody of his song, and for an order on the defendant 
to hand over such sons to the plaintiff or such other person as to the Oourt 


might seem meet. The suit was subsequently transferred to the High Oourt 


of Madras under clause 13 of the Letters Patent 1805. The High Court made 
a decrée, which was affirmed on appeal by a Divisional Bench and declared 
that the sons of the plaintiff were wards of the Oourt and that the plaintiff 
was guardian of thelr persons, and ordered the defendant to hand over the 
custody of the wards to the plaintiff as such guardian: 

Held, that the suit was entirely misconcelved ; that the plaintiff remained 
the guardian of his sons notwithstanding the letter of the 6th Maroh 1910, which 
was in the nature of a revocable authority-; that real questions were (1) whether 
the plaintiff was still entitled to exercise the functions of guardian and resume 
the custody of his sons and alter the scheme which had been formulated for 
their education ; and (2) whether In the events which had happened the plaintiff 
was at liberty to revoke the authority given by the said letter ; that both those 
questions could only be determined having regard to the interest and welfare of 
the infants, bearing in mind their parentage aud religion, and could only be 


decided by a Gourt exeroising the jurisdiction of the Orown over infants and in | 


their presence ; that the District Court was not-such Court and had no jarisdic- 
tion over the plaintiff's sons and consequently the High Court had also none ; 
that the boys were not ordinarlly resident in the district of Ohingleput, and 
therefore section 9 of the Gurdiang and Wards Act, give the District Court 
and consequently the High Oourt no juriadiction over them, and the suit must 
be diemigsed . : 

Held, also, that the order appointing the plaintiff as the guardian of his 
sons was bad inasmuch as such an order could only be made.if thelr interests 
required it and they were not before the Court nor were their interests adequate- 
ly considered ; and that no orderdeclaring a guardian of the boys could by 
reason of section 19 of the Guardians and Wards Act, be made during the 
plaintiff's life unless in the opinion of the Oourt he was unfit to be their 
guardian, which was clearly not the oase here, 

Hald, further, that considering the age of the infants any attempt on the 
part of the defendant to comply with the.order of the High Court, would, if the 
infants had refused to return to India, have been oontrary to the law of 
England, and would have at once exposed the defendant to prooeedings in 
England on writ of Aabsas corpus ; that no’ Gourt ought to make an order 
which might lead to those consequences ; and that the most which a Oourt of 
competent jurisdiction in -India could do under the cireumatances of the oase, 
was to order the defendant to concur with plaintiff as the infants’ guardian in 
taking proceedings in England to regain the custody and control of his sons. 

Mrs, Annis Besant v. Q. Narayaniah (1) reversed, 

(1) (1918) 15, Mad, L, T. 1, 
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Appeal from the Appellate decree of the High Court of 
Madras (October 29, 1913,) affirming with a variation as to 
costs the decree of Mr. Justice Bakewell of the same Court 
( April 22, 1913). 

Ine first respondent G. Narayaniah, a Brahmin usually 
residing at Madras, was for many years a member of the Theoso- 
phical Society of which the appellant Mrs. Annie Besant was 
the president. He had among other children two sons, the 
intervening respondents J. Krishnamurthi and J. Nityananda, 
born respectively on May 11, 1895 and May 30, 1898. The first 
respondent accepted the appellant’s offer to take charge of the 
boys and defray the expenses of their maintenance and education 
in England and at the University of Oxford, and by a letter, 
dated the 6th March, 1910, written from Adyar addressed to the 
appellant, appointed the appellant to be guardian, of his sons’ 
person and authorised her to act as such from that time forward. 
The material part of that letter was as follows : 

“Tt is with utmost satisfaction I find you have conceived 
great affection for both these children of mine, and that, young 
as they are, they fully appreciate and reciprocate it. 

Unsolicited by me you have resolved to bear the cost of their 
maintenance and education while they are under age of 25 
years and bave further made a provision for it in your will. 
Being fully convinced that until they grow up and become fit to 
enter upon life they cannot be in better supervision than yours, it 
is my wish that you alone should be the guardian of their persons 
during their minority. And accordingly I hereby constitute you 
their guardian and authorise you to act as such henceforth. 

As my desire is that you and you alone should be their 
guardian, I do not give you power to transfer the guardianship 
I give you, to any other, but to myself in case you find it neces. 
sary to do so. If you happen to pass away from your present 
body before I do, the guardianship which is hereby vested in you 
should naturally revert to me, if I happen to live till then, or to 
such persons whom Í may appoint for that purpose. 

If, by the time you and I pass away from this world, these 


boys should still be minors (under 25 years of age) their guardian-: 


ship must then vest in the person appointed by me, for that 
purpose in my will. 
I beg to remain, 
-Dear Mother, 
Your most dutiful, 
(Signed) G, Narayaviah,” 


firs, Aunie Besant 


€ 3 


G. Narayaniah, 
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The appellant accordingly took charge of the boys and 
defrayed the expense of their maintenance and education. Ia . 
February, 1912, the appellant brought them over to England, 
where arrangements were made for their having a course of 
tuition such as would enable them to enter Oxford University. In 
the following July the first respondent, by a letter addressed to 
the appellant cancelled the said letter of March 6, 1910, demanded 
tbat his sons should be returned to his custody and threatened 
proceedings if she failed to comply with his demand. The 
appellant refused to comply with such demand. 

On the 24th October, 1912, the first. respondent thereupon 
instituted the suit giving rise to this appeal against the appellant 
in the Court of the District Judge of Chingleput, for. a declara- 
tion that he was entitled to the guardianship and custody of his. 
sons and that the appellant was not entitled to, or in any case 
was unfit to be in charge and guardian of his sons, and for an 
order on the appellant to hand over the boys to the plaintiff or 
such other person as to the Court might seem meet, He pleaded 
inier ala that the said letter of March 6, 1910, was revocable ; 
that even if it constituted a delegation of his parental rights to 


the appellant, he was at liberty to revoke it and had in fact 


revoked it by his letter of July, 1912, and that as the guardian of 
the boys he was entitled to their custody and even otherwise in 
the interest of the boys and of their moral welfare the appellant 
ought to be compelled to give them up to the plaintiff or to sven 
other person as the Court may think fit. 

Subsequently the suit was transferred under the Letters 
Patent 1865, clause 13, to the High Court, where it was tried. 

The appellant contended ter aha that the Court had no 
jurisdiction to entertain the suit, ‘that the plaintiff was not 
entitled to revoke the letter of March 6, 1910, and claim the 
restoration of his sons, and that in any case it was notin the 
interests of the boys to restore them to the plaintiff, who was 
not a fit and proper person to resyime the custody of his sons. 

The suit was tried by Mr. Justice Bakewell, who passed a 
decree in favour of the plaintiff the material part of the decree 
was as follows : | 

“Tt is declared that J. Krishnamurthi and J. Nityananda the 
minor sons of the plaintiff herein are wards of this Court and it 
is ordered and decreed as follows : 

(1) That G. Narayaniah the WU herein be and he is 
hereby declared the guardian of the persons of J. Krishnamurthi 
and J. Nityananda the minor sons of the plaintiff herein. 


^x 
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(2). That the defendant herein do, on or before the 26th 
day of May 1913, hand over the custody of the said boys to the 
plaintiff herein as the guardian of their persons,” 

Oa appeal that decree was confirmed with a variation as to 
costs by a Divisional Bench of the High Court. For judgment of 
the Courts below which fully deal with the facts of the case, see 
Mrs. Annie Besant v. G. Narayaniah (1). 

The defendant thereupon appealed to His Majesty in Council. 
The execution ofthe decree appealed from was stayed by their 
Lordships pending the hearing of the appeal, and by.an order in 
Council the boys were permitted to intervene in the appeal as 
respondents by their next friend Lieut-Col. W. B. Lauder. 

R. Younger, K.C., Sir Erle Rickards, K.C. and &. W. Turn- 
bull, for the Appellant : Where a suit is transferred from any local 
Court to the High Court under Clause 13 of the Letters Patent, 
1865, the powers of the High Court are limited under Clause 20 
thereof and the High Court must exercise only the powers which 
the local Court has. //The District Court has no jurisdiction over 
infants except such "jurisdiction as is given to it under the 
Guardians and Wards Act. The District Court has such jurisdic- 
tion, if the infant ordinarily resides in the district : See sectio 
4 (5) of the Act. But here the boys had left the district months 


_ previously to the institution of the suit, and the District Court 


had, therefore, no jurisdiction, and consequently the High Court 
had none also. 

Moreoverthe procedure provided by the Guardians and 
Wards Act, is by petition and not by suit. The present suit i 
therefore misconceived and ought to be dismissed. 

[MR. AmMger ALI: Has the Court no jurisdiction under 
section 9 of the Code of Civil Procedure 1908 ?] 

Certainly not, my Lord. The Guardians and. Wards Act 
was a Consolidated Act and provides its own procedure, which, 
if adopted, would have entitled the boys to have had a say in 
the matter. 

Again the Guardians and Wards Act, does not give the High 
Court any special power over infants, but it is contended that 
under section 3 of the Act there is some reservation of the 
powers over infants which the High Court previously had. ‘The 
reservation refers however to the jurisdiction of the High Court 
over infants under Clause 17 of the Letters Patent. But -here 
that clause is not applicable because the boys were not and are 
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not shown ever to have been within the jurisdiction of the High 
1914. Court under it. It is also contended thatthe Letters Patent 
Mrs Annie Besant 783818 to the High Court the jurisdiction over infants exercised 
"T oS by the old Supreme Court. But the jurisdiction of the Supreme 
zu Court conferred by the Charter of r8oi was confined to the 
Town of Madras and British. Factories in the neighbourhood. 
That Charter did not confer jurisdiction with regard to guardian- 
ship of Indian minors, at least outside the town of Madras, and 
the Court having jurisdiction would have been the local Court 
within whose territory the minors ordinarily resided. If the 
High Court had any jurisdiction, it was not beyond that of the 
District Court. l 
2 The order of the Courts balow could not be maintained. 
Firstly, because it makes the boys wards of the Court with the 
result that the period of minority was extended in each case. 
The elder boy was almost of age and no reason is shown why 
his attainment of the majority in his case should be postponed. 
Secondly, because the father is the guardian of his children and 
it is absurd to ask the Court to appoint him guardiau of his own 
children, — Z7:*d/y, because in restoring the boysto the custody 
of the plaintiff the Court has not considered whether it was for 
their welfare. They were not before the Court and there was 
no issue on the question. Fourthly, because if the boys refuse to 
/ return to their father the appellant could not compel them to 
do so and if she removed them against their wish, she would be 
liable to proceedings here on a writ of &abeas corpus. No Court 
should make such an order. * | 
The real questions are whether, the father is still entitled to 
exercise the functions of guardian and resume the custody of the 
boys in their interests, and whether the father is entitled under the 
circumstances of this case to:revoké the authority of March 6, 
1910. These questions can be determined in the presence of the 
boys and by a Court exercising the jurisdiction of the Crown 
over infants. The boys were not represented and the District 
Court was not such a Court. The Courts below have treated the 
boys as if they were bales of goods. 
During the course of the argument reference was also made 
to the Guardians and Wards Act, Preamble, sections 1, 2, 3, 4, 
6, 7, 8, 9, 10, II, 12, 13, 13, 16, 17, 19, 24, 25, 26 and 52; the. 
Indian Majority Act, section 3; Letters Patent, 1865, Clause 17 ; 
Letters Patent, 1862, Clause 16; Lyons v. Blenkin (1), The 


(1) (1821) Ino. 245, 
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Queen v. Gyngall (1) In re Agar Hillis; Agar Hillis v. 
Lascelles (2), Exparte Mountfort (3), Barnardo v. Mary Ford, 
Gossage's Case (4), Sham Lal v. Bindo (5), Ghasita v. Waztra (6), 
Krishna v. Reade (7), (which was decided when Act IX of 1861 
was in force) ; Sharifa v. Munekhan (8), In re Willoughby (9) and 
Hope v. Hope (10). 
The Lord Advocate (R. Monro K. C.) W. R. Sheldon aud 
W. Ingram for the Infants, stated that the boys did not desire to 
return to India or to abandon their chance of education in Eng- 
land. No order affecting their welfare and status should have been 
made in their absence and without ascertaining their wishes. 
Kenworthy Brown for the first Respondent: The plaintiff 
‘asked for the revocation of the letter of the 6th March, 1910, 
and the District Court had jurisdiction to entertain the suit 
under the Code of Civil Procedure. 
[MR. AMEER Ati: Whether in view of section 42 of the 
Specific Relief Act, there would not be diffizulty, if the suit had 
been for a mere declaration. | 


The District Court was competent to ‘entertain the suit as 
between the plaintiff and the defendant and on its transfer the 
High Court was quite right in exercising its extraordinary juris- 
diction in giving the relief that it did. The Guardians and Wards 
Act, is not exhaustive and does not preclude the possibility of a 
suit independently of the Act. 


‘(THE LORD CHANCELLOR : As at present advised we do not 
think it necessary to decide whether that Act is exhaustive, The 
question is whether the order made is good.] 


The order is made by the High Court, which was entitled to 
exercise its extraordinary jurisdiction when the suit was once 
trausferred there, The argument really comes to this that in this 
case there is no remedy as far as the Courts in India are con- 
cerned. Reference was made to the Guardians and Wards Act 
section 25 and on the question whether the Act was exhaustive 


, to Sham Lal v. Bindo (5), Sharifa v. Munekhan (8) and Ghastta 


v. Waztra (6). 


No reply was called upon. 
The judgment of their Lordships was delivered by 


(1) (1898) L. R. (1898) 2 Q. B. 288. (2) (1888) L. R. 24 Oh, D. 817. 

(8) (1808 9) 15 Vesey 445 (447). — (4) 11898) L. R. (18921 A. O 326, (830.) 
(6) (1904) I. L. R 98 All 594. (6) (1896) 82 Punj. Rec. 41. 

(7) (1885) I. L B. 9 Mad. 81. (8) (1901) I L. Be 95 Bom, 674, 
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P. 0. Lord Parker of Waddington.—This is an appeal from an 
1914, order made by the High Court of Madras in its appellate jurisdic- 


tion on the 29th October 1913 confirming with a variation as to 
costs a decree of Mr. Justice Bakewell in a suit in which G. 
Narayaniah (the present respondent) was plaintiff, and Annie 
Besant (the present appellant) was defendant. The decree 
declared that J. Krishnamurti and J. Nityananda, the sons of the 
plaintiff, were wards ot Court and that the plaintiff was guardian 
of their persons, and ordered the defendant to hand over the 
custody of the wards to the plaintiff as such guardian. 

The facts which gave rise to the action were as follows: 
'The plaintif is a Hindu residing at Madras. He is a Brahmin, 
but is not well off, having an income of some 160£$ per annum . 


Mrs, Annie Besant 
bu ds 
G., Narayaninh, 
. ^. sema 
May, 25. 


only. He was for many years a member ofa society called the 
Theosophical Society, of which the defendant was president 
and was well acquainted with her. He had two sons, J. Krish- 
namurti and J. Nityananda, born respectively on the 11th May 
1895 and 3oth May 1898. Early in 1910 the defendant offered 
to take charge of these sons and defray the expense of their 
maintenance and education in England and at the University of 
Oxford. The plaintiff thought it desirable to take advantage of 
the opportunity thus afforded of giving his sons a western educa- 
tion, notwithstanding it would entail a loss of caste. He accor- 
dingly accepted the defendants offer, and by a letter to the 
defendant, dated the 6th March 1910, affected to appoint the 
defendant to be guardian of their persons and authorised her to 
act as such from that time forward. 

In their Lordships' opinion the principle on which the legal 
effect ofsuch a letter falls to be determined do not admit of 
dispute. 

There is no difference in this respect between English and 
Hindu law. As in this country so among the Hindus, the father 
is the natural guardian of -his children during their minorities, 
but this guardianship is in the nature of a sacred trust, and he 
cannot thererfore during his lifetime substitute another person 

: to be guardian in his place. He may, it is true, in the exercise 
of his discretion as guardian, entrust the custody and education 
of his children to another, but the authority he thus confers is 
essentially a revocable authority, and if the welfare of his children 
require it, he can, notwithstanding any contract to the contrary, 
take such custody and education once more into his own hands. 
If, however, theauthority has been acted upon in such a way as, 
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in the opinion of the Court exercising the jurisdiction of the 
Crown over infants, to create associations or give rise to expec- 
tations on tbe part of the infants which it would be undesirable in 
their interests to distrub or disappoint, such Court will interfere 
to prevent its revocation: yous v. Blenkin (1). 

Shortly after the respondent accepted her offer the appellant 
took charge of the boys and they have since been in her custody 
and she has defrayed the expense of their maintenance and 
education. In February 1912 they left India in her company, 
and after staying with her for some time in Sicily and Italy 
finally accompanied her to England, where she left them under 
the charge of Mrs. Jacob Bright, having made arrangements 
for their having a course of tuition such as would enable them 
to enter the University of Oxford. 

Though the respondent's confidence in appellant appears. to 
have been shaken sometime previously for reasons to which it is 
unnecessary to refer, he assented to, or at any rate acquiesced’ 
in, the departure of his sons in her company for Europe. Never- 
theless on the 11th July 1912 he wrote the appellant a letter 
cancelling his previous letter of the 6th March r910, demanding 
that his sons should be restored to his custody and threatening 
proceedings if such demand were not complied with, The appel- 
lant who had returned to India refused to comply with such 
demand, and the respondent thereupon commenced a suit in the 
District Court of Chingleput, in the Madras Presidency, asking 
to have it declared, that he was entitled to the guardianship and 
custody of his sons, and that the appellant was not entitled to, 
or in any case was unfit to be in charge and guardianship of such 
sons, and for an order on the appellant to hand over such sons to 
the respondent or such other person as to the Court might 
seem meet, 

In their Lordships’ opinion this suit was entirely miscon- 
ceived. It was not, and indeed could not be disputed that the 
plaintiff remained the guardian of his children notwithstanding 
that he had affected to substitute the defendant as guardian in 
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his place. The real question was whether he was still 2 ] 


to exercise the functions of guardian and resume the custody of 
his sons and alter the scheme which had been formulated for 
their education. Again, it was not and could not be disputed 
that the letter of the 6th of March 1910 was in the nature of a 
revocable authority. 'The real question was whether in the 


i 


events which had happened the plaintiff was at liberty to revoke it, ^ .: 
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P. C, oth questions fell to be determined having regard to the 
1914, nterests and welfare of the infants, bearing in mind, of course, 
Mrs, Annis B t heir parentage and religion, and could only be decided by a Court 


2 xercising the jurisdiction of the Crown over infants, and in 
i veneer their presence, The District Court in which the suit was insti- 
@ Lord Parker of tuted had no jurisdiction over the infants except such jurisdiction 
Waddington. - ; 
—— '" 188 was conferred ^by the Guardians and Wards Act, 1890. By 
pz sthegth section of that Act the jurisdiction of the Court is 
^  |eonfied to infants ordinarily resident in the district, It is ia 
their Lordships’ opinion impossible to hold that infants who had 
~ months previously left India with a view to being educated in ~ 
E England and going to the University of Oxford were ordinarily 
resident in the district of Cningleput. Further a suit ruter partes 
| is not the form of procedure prescribed by the Act for proceedings 
2 | ina District. Court touching the guaraiansmp of infants. It is 
true that the suit was subsequen:ly transferred to the High Court 
under Clause 13 of the Letters Pitent 1865, but the powers of 
the High Court in dealing with suits so transferred would seem 
to be confined to powers which but for the trausfer might have 
been exercised by the District Court. 

\ Again, the relief asked for was a mandatory order directing 
A the defendant to take possession of the persons of the infants in 
England, bring them to India, and hand them over to their 
father. Considering the age of the infants any attempt on the 
part of the defendant to comply with this order, would, if the 
infants bad refused to return to India, have been contrary to the 
law of this country, and would have at once exposed the 
defendant to proceecings in this country on writ of Zabeas co: pus, 
No Court ought to make an order which might lead to these 
consequences. Tne most which a Court of competent jurisdiction 
in India could do under circumstances sucn as existed in the 
present case, was to order the defendant to concur with the 
| aimi as the infants’ guardian in taking proceelings ia this 

country to regain the custody and conrrol of his sons. 

The difficulties and anomalies of the procedure adopted by 
the plaintiff are well illustrated by the history of the proceedings. 
After the transfer to the H gà Court, issues were settled in the 
ordinary manner. There was no issue as to whether it was 
or was not desiraole in the interests of the infir, that they 
shoula give t up all idea of a wesern university e lucationy-and 
return to India. It was urged that the High Court did in fact 

| consider their interests. Ifit did so, it must have been upon 


y 
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é 


, Vou. XX.) PRIVY COUNCIL. 


evidence admitted as relevant on other issues, and it is by no 
means apparent that, had a prover issue on the point been 
directed, further evidence would not have been "available. At 
any rate on such an issue, the the necessity of the infants being 
properly represented before the the Court, and of ascertaining what 
they themselves desired, could hardly have been overlooked. 

At the trial of the action some difficulty appears to have 
been felt by reason of the facts (1) that the suit was not such as 


"to make the infants wards of Court, and (2) that the elder infant 


would within a very short time attain his majority. according to 
Hindu law. The trial Judge sought to overcome those 
difficulties (1) by declaring the infants wards of Court, aud 
(2) by taking advan‘age of section 3 of the Indian Majority Act, 
1875, as amended by section 52 of the Guardians and Wards 
Act, 1890, and declaring under section 7 of the latter Act that 
the ploinuff was their guardian so as to prolong their minorities 
un lihey attained respectively the age of 21 years. It was 
hardly contended that any such order was competent to the 
District Court in the suit in question. Ic is alleged, however, 
that when once the suit had been transferred to the High 
Court, the High Court, had a general jurisdiction over 
infants which.they couli exercise at pleasure, and that the 
directions in question were properly given by virtue of such 
general jurisdiction. Ic is to be observed, however, that whar- 
ever may have been t Jurisdiction of the High Court to 
declare the infants to be wards of Court, (an order declarin 

guardian could only be made if their interests required it/ and, 
as appears above, they were not before the Court, nor were 
their interests adequately considered. And further, no order 
declaring a guardian could by reason of the 19th section of the 
Guardians and Wards Acr, 1890, be made during the respondent's 
life unless in the opinion of the Court he was unfit to be their 


guardian, which was clearly not the case, 


Since the appeal has been presented the infants have 
obtained the leave of the Board to intervene therein and be 


^ ard by counsel. Counsel on their behalf have appeared before 


their Lordships’ Board and atated that the infants do not .desire 
to return to India or abandon their chance of obtaining an 
university education ia this country. The order of the High 
Court directing the defendant to take them back to India cannot 


be lawfully carried out withgyt their consent or without an. order 
from the Court exercising the jurisdiction of the Crown over 
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infants in this country. It is aud always was open to the 
respondent to apply to His Majesty's High Court of Justice in 
England for that purpose. If he does 5o the interests of the 
infants will be considered, and care will “be taken to ascertain 
their own wishes on all material poiyits. Their Lordships do 
not consider it desirable to express amy Opinion of their own 
on questions with which only tbe High Court in England can 


‘deal satisfactorily. It is enough to say that the order made by 


the trial Judge in India as varied by the High Court in its 
appellate jurisdiction cannot stand, and their Lordships .will 
humbly advise His Majes:y that the same ought to be discharged, 
and the suit dismissed with costs both here and in the Court 
below, but without prejudice to aoy application the respondent . 
may think fit to make to the High Ccurt in England touching 
the guardianship, custody, and maintenance of his children. 

Lee and Pembeitons.— Solicitors for the appellant. 

Douglas Grant, —Attorney for the first Respondant. 

Calder Woods and FPelhick.—Solicitor for the intervening 
Respondents. 


j. M. P. | Appeal allowed. 





PRESENT : Lord Shaw, Lord Moulton and Mr. Ameer Ali, 
MA NHIN BWIN 


U, 


U. SHWE GONE. 
[On APPEAL FROM THE CHIEF Court OF Lower BURNA. | 


Burmese Buddhist Law—ZInheritance~ Father and sister of the deceased — 
Separated daughtera, right of suocession of—Sources and development of 
Burmese Buddhist Law— Dhammathats— Mann Kyay, authority of— 

Three sisters wero completely separated from their father and lived 
together apart from him and were independent traders In fact the life lived 
for years by them was lived ss a life separate from and independent of their 
father, On tbe death of the youngest of them her elder sister took out letters of 
administration and took possession of ber property. Subsequently the elder 
pister died: 

Held, tbat according to Burmese Buddhist Law the eldest sister as the 
surviving sister was entitled to succced to the property of the deceased sisters 
as heir to her sisters in preference to her father. 

The authority of Munu Ryay, where it is clear, as amoug the Dhammathats, 

18 of the highest ran. 

Sources and development of Burmese Buddhist Law disenssed aud stated, 

"Shwe Gone v, Nhin Bwin (1) reversed. 
(0 (1910) 6 L B. R. 231. 
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Mi San Hla Mev Kya Tun (1), Maung Chit Kywe v. Maung Pyo (2), 


Ma Gun Bon v. Maung Po Kywe (8). Va E Dok v. Waung Ngwe Hlaing O), 


Maung Shwe Bo v. V, Maung Pyo (5), distinguished. 

Appeal from a judgment and decree of the Chief Court of 
Lower Burma (June 14, 1910), reversing those of the same Court 
in its Original Civil Jurisdiction (February 16, 1909). 


The question for determination was whether the defendant- 
appellant, the survivor ofthree sisters who had separated from 
their father many years ago and lived together, traded indepen- 
dently of him and lived for many years a life that was separate 
and independent of him, was entitled to succeed as heir to the 
estate of her two deceased sisters in preference to her father, 
the plaintiff-respondent. The first Court dismissed the suit 
holding that in the natural course of events the respondent, the 
father of the deceased sisters, was the legal heir, on the principle 
that failing descendants the parents are entitled to inherit, but 
that he had forfeited his right of succession by his conduct 
which was found to amount to desertion and intentional and 
deliberate neglect of the ordinary duties of affection and kindred. 
The appellate Court decreed the suit. That Court found that the 
charge of desertion and intentional deliberate neglect of the 
ordinary duties of affection and kindred, was not proved against 
the plaintiff-respondent, the father, and that he was, therefore, 
the legal heir of the deceased sisters on the principle stated 
by the Court below. Fora full report of the case see Shwe Gone 
v. Nhin Bwin (6). 

The defendant, thereupon, appealed to His Majesty in 
Council, 


Coltman and Houston, for Appellant, discussed the case cited 
in the lower Courts. What Hartnell J. calls the ruling in the 
case of Maung Chtt Kywe v. Mauug Pye (2) is not a ruling, but 
a- mere obiter dictum and anyhow is quite indecisive, as it omits 
the case of brothers and sisters. This od:ter dictum has had a 
wrong meaning attached to it, and has with such enormous 
significance frequently been cited with approval in subsequent 
cases, but the exact point raised by the present case has never 
yel been decided. It is necessary therefore to consider the 
original (exts. Cited Kunwiu Mingyi’s Digest, Vol. I sections 
310, 311 (Relatives of previous generations who are not aud 

(1) (1894) P.J, L B 116. (4) (1898) 2 U. B. k, (1897—1901) 109, 
(2) (1895) 2 U, B. R. (1882-06) 181. (5) (1899) P. J. L. D. 524 
(3) (1897) 2 U. B, R (1897—1901) 66, (6) (1910) 5 L, D. RB. 231, 
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who are entitled to inherit) and section 11 (the five kinds of co- 
heirs) ; also Richardson's translation of the Manu Kyay, (ard ed. 
1891) sections 16, 18, 19, 22 and 56, more especially section 19. 
The rules of Buddhist Law that ioheritance will not ascend 
means that the present generation must be exhausted first, f. e, 
that if there be no younger sister an elder sister will succeed 
before the father can come in. The texts cited in sections 310 
and 311 of the Kunwin Mingyi’s Digest more especially the 
quotation from Manu Kyay, show that brothers and sisters take in 
priority to parents. Tnisis especially the case where the children 
are living apart from their father, as here parents shall not inherit 
the estate of their children who live apart from them. (Manu- 
vannana cited at p. 378 the Kunwin Mingyi's Digest Vol. 1). 
Also cited Dhammathat at p. 143 of the same Digest as to 
distances at which heirs are resident. The father has forfeited his 
right by neglect of the parental relationship. Burden and benefit 
should go together. Cited Maung Shwe Yan v. Ma Newe (i) 
Maung Po Latin v. Maung In Dun (2), Ma Pon v. Maung Po 
Chan (3). These no doubt are cases of children neglecting their 
duty to their parents ; but it is submitted that .he Court of first 
instance was right in holding that there is a correlative duty of 
parents to their children. 

With regard to so much of the property in dispute as was 
the subject of partnership, the text was unanimous that the 
surviving partner, in the case of two brothers or sisters, inherits 
the share of the deceased. Kunwin Mingyi's Digest section 165, 
(Vol. I p. 233.) 

(Their Lordships intimated that they did not desire to hear 
counsel for the respondent on the question of forfeiture), 

De Gruyther, R. C, and Hddis for Respondent: The 
Kunwin Mingyi’s Digest does not purport to be a literal translation 
of the Dhammathats : it merely gives, or attempts to give, the 
general meaning of the texts. Some few of the Dhammathats to 
which it refers have been translated. A translation of the Daamma- 
vilasa is given in Jardine’s Note 7, section 26 of which sets forth 
the succession among Burman Buddhists, it is First, descendants, 
children and grand children : Second, Parents, their cbildren and 
grand children; Third, Grandparents, their children and 
grandchildren. 

This is even more clearly in the respondent’s favour than the 
brief pieces given at p. 380 of the Kunwin Mingyi's Digest. 


(1) (1898) 2, U. B. R. (1897-190!) 118. (2) (18881 J. L, P, B, 191, 
(8) (1898) 2. U. B. R. (1897-1901) 116, 
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(Coltman: The Vilasa here referred to is not the same as 
that referred to by Jardine). i 

It must bs the sams, For the text in that Digest is the same 
as that in Jardine’s note. 

Tne Barmiese Buldhist Liw doss not provide that the 
inheritanze shall never ascend. Mainu Kyay Book 10, section 18 
applies to a particular case, viz, inheritance “ater the death of 
tha pirent.” Ic doss not lay dowa a general rule against the 
inheritance ascending. Section 19 thereof exolicitly sets out 
cases where it does ascend, Tine “six relatives" mentioned in 
section 19 are defined in section 56. There is nothing in sections 
18, 19 and 56 to indicate that brochers aed sisters are to be pre- 
ferred to parents: Those sections are quite consistent with the 
Dhammiavilas1, Seactions r3 and 22 relate to special cases, 

(Coltman: the point of citing them is to show that “rela- 
tions” in section I9 means brothers and sisters.) 

There is nothing iu the texts of the Minu Kyay against the 
respondent; sofarasit goes it is in his favour. The passage 
in the Kunwia Mingyi’s Digest purporting to be from the Manu 
Kyay is a mere paraphrase of sections 18, 19 and 56 of Mauu Kyay 
and it cannot override the sections themselves, which are avail- 
asl in Richardson’s translation. 

Another Duammathat which has been translated is the 
Wonnava which according to Jardine was published in 1772. Cited 
sections 45 and 63 from the translation in Jardine’s note 5. The 
passage at p. 381 of the Kunwin Mingyi’s Digest is based on 
these two sections, and it is in the respondent’s favour. It is 
admitted that Æajabala aud perhaps one or two other texts are 
against the respondent, but those in his favour predominate, 
and they show that parents have precedence over brothers 
and sisters, 

Tne Courts in Burma have dealt with the case on this basis, 
and in so doing have followed a current of authorivies. Za Ni San 
Hka Mev. Kya Tun (1) a mother was preferred to brother and 
sisters, Section 19 of the Manu Kyay was considered in Maung 
Chit Kywe v. Maung Pyo (2) ani did not prevent the Court 
from making the general ooservations which have been so fre- 
queutly cited. Also Ma Gun Bon v. Maung Po Kywe (3) was 
referred to where the Diammuthats were considered at great 
length, but the point in issue was not decided, The case of 


(1) (1891) P. J. L, B, 116. (2) (1895) 2 U, B. R. (1892-96) 184. 
: (3) (1897) 2 U, B, R. (1897-91) 66 
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Ma .E. Dok v. Maung Newe Hlaing (1) is against the appellant, 


but the point was not decided. Reference was also made to 


Ma Sa Bwin v. Ma Thu (2) and Maung Shwe Bo v. Maung 
Pyo (3). In the latter case all the authorities were considered. 

The latest case is Wa Pa mon v. Maung Kaar (4) which 
is in the respondents favour and is directly in point. 

Failure to'live with the deceased is no excuse for exclusion 
from inheritance: Ko 77 and others v. Ma Dut and others (5). 

The point as to survivorship among partners is not raised in 
the pleadings. The appellant must show that the admitted facts 
bring the case within the authorities cited. There is no general 
partnership admitted or proved, and therefore, no right of 
inheritance by survivorship is made out. 

Their Lordships intimated that they desired a -reply in the 
first point only. 

Coltman in reply: Where :the Dhammavilasa is in conflict 
with the Manu Kyay, its authority has not been accepted: 
numerous kinsmen excluded by section 58 of the former, inherit 
under section 19 of Manu Kyay. "Relations" in Richardson's 
translation of the latter refers to brothers aud sisters, the word 
“relatives” is used to indicate all others: See section 25. 


Lord Shaw.—This is an appeal from a judgment and decree 
of the Chief Court of Lower Burma. The judgment is dated the 
I4th June 1910, and it reverses a decree of the same Court in its 
Original Civil Jurisdiction dated the 16th February 1909. The 
appeal is also from an order dated the 2nd September 1910 


' which rejected the appellant’s application for a review of the 


decree first mentioned. 

The question to be afterwards dealt with is one of wide-spread 
importance, affecting the rights of succession in Burma. It is, 
however, necessary to state the circumstances, which are few and 
plain, in such a way as to show the limits of the decision which 
is about to be pronounced. These will appear as the narrative 
proceeds, 

The respondent, U Shwe Gone, had three daughters by his 
first marriage. These were Mah Nhin Bwin, the eldest, Mah 


Nhin Boo, about two years younger, and Mah Nhin Ghine, about ` 


six years her junior. ‘The eldest, Mah Nhin Bwin, is the appel- 
lant in this case. She was born about the year 1865. 


(1).(1898) 2 U. B. R. (1897-1901) 109, (8) (1899) P. J. L. B. 524. 
(2) (1898) 2 U. B. R. (1897-1901) 111. (4)-(1899) 2 U B B (1807- -1901) 157, 
(5) (1888) P. J, D. B, 170, 
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These three sisters lived together apart from their father. 
They traded in cocoanuts in the Municipal Bazar at Rangoou. 
This state of matters lasted for many years, and one of the out- 
standing facts in the case is the complete separation of these 
ladies from their father, who had married again. They were, in 
fact, independent traders. In later years their business appears 
to have been of considerable importance. One part of it, for 
instance, mentioned in the proceedings, is three cargoes of 
Nicobar nuts, of which one of the ladies was consignee, and the 
combined value of which amounted to a large sum, In the year 
1899, the three sisters bought a house in Rangoon with money 
derived from the profits of their trading, and they thereafter 
always lived there together. What werethe exact relations in 
the eye of the law as between these three ladies need not be de- 
termined in this case. Whether they were all, or any two of 


them, in full partnership or in joint adventure with each other. 


does not require to be decided in view of the events of death 
which happened, and of the opinion on the legal point of success- 
ion which is afterwards to be announced. 

In May 1905 Mah Nhin Ghine died. Her sister, Mah Nhin 
Boo, took out letters of Administration and took possession of 


her.property. Their father, the respondent, however, made a. 


claim thereto, and threatened proceedings, but nothing further 
was done. In June 1906 Mah Nhin Boo died of plague. Of the 
three sisters, the appellant was thus the sole survivor. 

Should it accordingly be determined, as the respondent con- 
tends, that he, being the father of these two deceasing ladies, is 
entitled by the law of Burma to succeed to their property as 
their heir in preference to their surviving sister, then the corpus 
of the estate, whether it originally belonged to the one sister or 
the other, or to both, will go to him. If, on the other hand, as 
the appellant, the surviving sister, contends, it be the case that she 
is entitled as such to succeed as heir to her sisters, then again the 
entire corpus of the estate of both will pass to her in preference 
to her father. The point to be determined in this case is which 
of those two contentions is correct according to Burmese 
Buddhist law. 

A subsidiary question was raised in the appeal It was 
founded upon allegations of commercial partnership existing be- 
tween the appellant and her sister, Mah Nhin Boo. Separate 
issues, which in appropriate circumstances might come to be of 
great importance under the law of Burma, were rajsed as to the 


269 


P, 0. 
1914, 
— 
Ma Nhin Bwin 
tmo 
U Shwe Gone . 


ORAE 


Lord Shaw, 


210 


1914, 


Comm. aie 


Ma Nhin Bwin 


| 4 
^ U Shwe Gone, 





Lord Shaw, 


—— —À 


THE CALOUTTA LAW JOURNAL. [Vor. XX. 


rights of a surviving partner, on the one hand in a full partner- 
ship, and on the other in a limited partnership or co-adventure. 
These questions have not been lost sight of, but they are 
superseded by the conclusion to which their Lordships have 
come as to the right of succession in law by the father onthe one 
hand, or by thesister on the other. The right of succession 
being determined in favour of the surviving sister carries with it 
and covers subsidiary rights of partnership as among the sisters 
inter se. No pronouncement accordingly is necessary in regard 
to the separate case under this head. 

A still further question has been argued, and it is well illus- 
trated by the course which the case took in the Courts below. 
The learned Judge in the Court of first instance held that by 
Burmese Buddhist law the respondent, the father, was entitled to 
succeed to the estate of his two deceased daughters in preference 
to the appellant, their sister. But he also held, however, that 


the father by his conduct, which in the opinion of the Court 


amounted to “ desertion and intentional and deliberate neglect 
of the ordinary duties of affection and kindred ,” had forfeited 
the right of succession which would otherwise have opened to 
him, and that for this reason the suit, which was to declare such 
a right of succession, must fail. On this latter point ‘the 
appellate Court came to a different conclusion, holding that the 
respondent's conduct had not been so grave and reprehensible as 
to justify forfeiture. Accordingly aggreeing as it did with the 
Court of first instance, that the father fell to be preferred as the 
heir entitled to the succession to his daughter's estate, they 
affirmed that right and gave decree in his favour. But the 
appellate Court, in reaching their conclusion as to the import of 
the appellant’s conduct, showed very clearly by their Judgment 
that, so far as actual separation in life of the daughters from their 
father was concerned, this had been established beyond doubt ; 
and in short it may be taken as a salient fact in the present case 
that the life lived for years by these ladies was lived as a life 
separate from and independent of their father. 

The need for this fact being pointedly alluded to is that 
their Lordships are desirous that the present case should not be 
held as dealing with or affecting parental rights in cases where 


the family continues to live together. The rights of a parent in 


Burma in such circumstances appear, according to their traditions 


and text-books, and to Eastern patriarchal ideas, to be of a high 


order ; and they indeed recall to the mind various drastic rules of 
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the earlier Roman Law with regard to the scope of the palria 
potestas, Many illustrations arise in the books, but one may 
suffice. It is mentioned in even the Manu-Kye, the authority of 
which is the subject of separate treatment hereafter, that an 
impoverished parent could sell his children into slavery. These 
observations are, of course, not made to give any colour to the 
view that rights to such an extent still remain in modern 
Burmese Law or Practice, but to indicate that the idea of the 
powers of a parent in his patriarchal capacity over an undivided 
household may lead to conclusions which hold no place in rules 
of succession to the estate of children who have left the father’s 
establishment and become separately settled in life. 

On the broad, distinct, and simple issue now to be deter- 
mined, it might have been thought that the recorded traditions 
and legal institutes of the country would have been clear. 
Unfortunately, it is very far from being so. This may no doubt 
be accounted for to some extent by the fact alluded to by 
Burge (* Colonial and Foreign Law,” I. 60), that litigation was 
appealed to " when the parties refuse such compromises as may 
be suggeste{ by relations and village elders.” This salutary 
practice of compromise has the disadvantage, however, that its 


-. results do not enter the records or procure the stamp of authority 


Ña for’ a guide in future cases. So far as these results or the 


decisions of local native tribunals are concerned, they appear 
to have failed to find a place in the chronicles of the people. 

There were, however, as there are still, documents that 
could be appealed to, all of them authoritative, but varying in 
the weight of their authority. These are the Dhammathats, 
usually reckoned asthirty-six in number, They form the exposi- 
tions of inter alta customs and juridical rules, their dates of issue 
varying sometimes by many hundreds of years. It is no doubt 
true.that with regard to them a certain evolution can be traced, 
and it seems by those who have written on the subject also to be 
admitted that they differ from the ordinary legal institutes in 
this sense, that a change of dynasty was sometimes accompanied 
by a fresh composition in the shape of a new, and, it might be, 
a comprehensive Dhammathat, which, while not removing or 
extinguishing its predecessors, appeared upon the scene clothed 
with the authority of the fresh Government and containing the 
latest revisal of accepted juridical doctrine. 

It appears to be acknowledged that the laws, or rules, con- 
tained in the earlier Dbammathats were in their remotest origin 
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derived from the laws of Manu, which reached Burma by way of 
Southern India. But with the establishment of Buddhism and 
the spread of Buddhist doctrine came, in the course of time, the 
not unnatural desire to strengthen the sanctions of juridical rule 
by associating its foundations, tne Dhammathats themselves, 
with the religious sentiments of the people, and in the later 
Dhammathats the commands, precepts, and principles are repre- 
sented as truly being emanations from tne spirit of Buddha 
himself, 

This state of matters must have made the administration of 
justice still dependent ona comparison of Dhammathat with 
Dhammathat and a balancing of the weight of their authority. 
It cannot be said that at the present moment such difficulties 
have disappeared. Traces of them, indeed, are plain enough in 
the present case, and one cannot peruse the judgments under 
review without noting the care with which the learned Judges 
of Burma address themselves to this task. 

There are two views which may be taken. Either the 
subject is dealt with sufficiently by a single clear or governing 
authority, or the Dhammathats as a whole must be collated, and 
judgment determined by the best balance which cin be framed as 
the result of their dicta, The Judges of the Court below have 
adopted the latter course, and with regard to it their Lordships 
are not satisfied that even on such a collation the balance has 
been correctly struck. But the importance of the subject induces 
their Lordships to put on record how this matter stands accord- 
ing to all the Dhammathats, if the version contained in the 
Digest of the Burmese Budhist Law concerning inheritance and 
marriage, prepared by Mr, U Gaung, be taken, Mr. Gaung 
was a member of the Legislative Council of the Lieutenant- 
Governor, and the Digest was prepared under the authority of 
the late Judicial Commissioner and is published with the 
sanction of the Government of Burma. 

As showing the variety and conflict of the Dhammathats, 
reference may be made in particular to sections 310 and 311 of 
Volume 1 of the Digest of Burmese Buddhist Law on the subject 
of inheritance. Section 310 refers to “relatives of previous 
generations who are not entitled to inherit ," and the rule of the 
Manu Kye is thus cited. 

"The Rule whereby elder relatives are debarred from inheri- 
tance is as follows:—The co-heirs live apart from one another ; 
one of them dies without leaving a wife or a husband or a child ; 
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his or her estate shall be partitioned among his or her younger 
brothers and sisters, but not among the elder co-heirs,”’ 

The point of the citation is as to the significance of the word 
‘‘co-heirs ," in this passage, and that is illustrated by section 311, 
where Mr. Gaung quotes from the Dhammara : 

“The five kinds of co-heirs are the following, namely, one's 
elder and younger brothers, elder and younger sisters, and their 
children." 

It would thus appear that it was not within the conception 
ofthe Manu Kye on this particular section 310 to reckon the 
parent as having a preferred right to the co-heirs. The co-heirs 
came first, namely, the brothers and sisters of the deceased ; and 
the point of the section is that as among these it was the younger 
brothers and sisters that were preferred to the elder co-heirs, 
As stated, the introduction of the parent as to be preferred to 
brothers and sisters as a class and as a whole is completely 
negatived, 

But their Lordships recognise that the real difficulties of the 
case—and that the difficulties are real is established not only by 
the consideration given to the matter by the learned Judges in 
the present case, but by the course of Burmese decisions to which 
they refer—arise from the construction of section 311, That 
section deals with “relatives of previous generations who are en- 
titled to inherit.” 

The conflict had better be exhaustively set forth, and the 
forces on either side stand in this way: 

On the side of preferring the parents and ignoring the 
brothers and sisters, the Dhammathats stand as follows: 

Manu.—“On the death of a person leaving not even a 
casually adopted son, his or her parents may inherit." 

Various other Dhammathats are cited by Mr. Gaung to the 
same effect as this extract from Manu. 

Vilasa.—' In the absence of descendants the parents are 
entitled to inherit," 

This is repeated—almost literally—in Dhammathat Kyaw, 
in Mandaw, and in Vannana. 

Razathat,— If the deceascd person leaves no wife, children, 
grandchildren, or other descendants, his parents, grandparents, 
or other relatives of previous generations are entitled to succeed 
to the estate." 

To the same effect ie the extract from Varulinga, namely, 

In the absence of sons, including those publicly or casually 
adopted, the parents are entitled to inherit.” | | 
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Finally comes Awannet—"In the absence of wife and 
children, the parents are entitled to inherit the estate of their son.” 

It is plain that these extracts do not proceed upon the 
principle of express exclusion of a right of succession by brothers 
and sisters. The brothers and sisters are omitted or ignored in 
the statement of the succession, 

On the other side, the same section (section 311) cites later 
Dhammathats which give very ample warrant not for ignoring, 
but for recognising, and for placing in priority to parents, the 
rights of succession on the part of brothers and sisters, The 
historical light in which these later Dhammathats should be 
viewed will be remarked upon later. But meantime this obser- 
vation may be made. The opinion appears to be entertained 
that the Burmese Empire was in the 18th Century of the 
Christian Era one of the greatest Empires of the Eastern world. 
But it is at least certain that in the middle of that century a 
strong attempt was made to put the jurisprudence of Burma 
into a settled and more easily referable form. In the reign of 
Alompra, one of his Ministers, a Judge, completed a prose 
Dhammathat, known as the Dhamma, and the citation from the 
Dhammathats affirmatory of the right of succession on the part 
of brothers and sisters as in preference to parents becomes there- 
after fairly clear. 

'These citations are as follows : 

The Dhamma.—" If a deceased person has neither co-heirs 
nor descendants, his or her parents shall inherit the estate." 

It has been already made clear that co-heirs include brothers 
and sisters, and the exclusion of a right of succession by the 
parents if such brothers or sisters are alive is thus plain. 

The Manu Kye,—" The general rule is that relatives of previous 
generations shall not inherit the property of their descendants. | 
But if a person dies leaving neither wife, children, brothers nor 
sisters, his parents become his sole heirs." 

The Vannana has been already cited as ignoring the rights of 
brothers and sisters in one passage, but in another the situation 
is expressed thus :—‘ Failing children, the parents or brothers 
and sisters of the deceased are entitled to inherit." 

The Rajabala.—" In the absence of husband or wife, 
children, and brothers or sisters, the parents are entitled to 
inherit." 

The Manu.—‘“ If children living apart from their parents 
die leaving neither heirs nor co-heirs, their parents inherit the 
estate." 
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Citira.—" In the absence of heirs, parents, grandparents, or 
other relatives are entitled to inherit.” 

Kyetyo.—“ In the absence of other relatives, the parents are 
entitled to inherit." 

It will be subsequently shown that by the use of the phrase, 
‘in the absence of other relatives," is meant simply “in the ab- 
“sence of brothers and sisters." This would necessarily appear 
to be so. And it is from this body of authority quite manifest 
that the right of parents is not only not preferred, but is on the 


contrary very plainly postponed to the rights of succession on. 


the part of brothers aud sisters. 

With regard to the Dhammathats as a whole it has to be ad- 
mitted that the figurative language so frequently employed be- 
comes little helpful in expiscating the idea of inheritance. "It is 
natural,” says Rasathat, "for sea-water to flow back into the 
ocean after entering rivers and streams" ; and in another pas- 


sage, ‘ When lakes are full, the overflow is returned to rivers. 


and streams, and tidal water always flows back to the ocean." 
In later centuries the mind of the commentators was still 
struggling with these figurative expressions; as, for instance, 
in the Manu Vannana: "In the absence of wife and children, 
the parents inherit, Why so? Because of the water which 
flows into the sea a portion returns up the river." The figure 
which earlier appears is the simple one of water which cannot 
find an outlet being borne back to its source; but as the 
Dhammathats develop it is found that the source of the return- 
ing water cannot be reached until the intervening inlets and 
creeks have all been filed up, and there appears to be the 


conception accordingly, not of at once reaching to the source, 


namely, the parent, without having exhausted the collaterals, 
namely, the brothers and sisters. ` These struggles with figurative 
language appear even in the decisions in recent times in the 
Courts in Burma, and, as is not obscurely indicated in some of 
these judgments, £hey rather perplex than help the mind. 

In their Lordships’ opinion the balance of authority of the 
Dhammathats is upon the side of the sisters and. brothers of 
the deceased being preferred to the parent. It has been already 
noted that there is nowhere throughout any of the Dhammathats 
a specific exclusion of brothers and sisters, and it may further 
be added that the language of the earliest Dhammathats, where 
collaterals are, as has been stated, either omitted or ignored, 
seems not tq be analysed or explained or the omission accounted 
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for in the later Dhammthats holding the same view, and the 
concurrence is a mere repetition, Their Lordships incline to 
the opinion—and a special reason therefor will be immediately 
given—that a clearer note is struck by the Dhammathats from 
the time ofthe 12th Century of the Burmese, or from about 
the middle of the 18th Century of the Christian, Era. Brothers 
and sisters as such, co-heirs as such, and relatives as such, are 
all dealt with and find a place in the discussion, and wherever 
they appear as a class they appear in the first rank, that is to 
say, in the rank preferred to parents. 

But these views of their Lordships are fortunately confirmed 
by another and an historical consideration. "There can be little 
doubt that in the middle of the 18th Century of the Christian 
Era the conquest and subjugation of the country by Alompra 
was accompanied by a serious attempt by him and his high func- 
tionaries of State to place the jurisprudence of the country in 
a position of fresh and settled authority. Oane of his Ministers 
supposed to bea Judge, issued under the Royal authority one 
Dhammathat in prose, known briefly as the Dhamma. Another,- 
"in charge of the Moat of the City of Shwebal,” and taken by 
Dr. Forchbammer to have been Alompra’s Minister of War, com- 
piled in prose the Manugye or Manu Kyay Dhammathat, and it 
is this document last mentioned which was issued by Royal 
authority in 1756, and which obtained the commanding position 
which it seems to have occupied for a succeeding period of near- 
ly 170 years. 

What was the attitude of the British Government in respect 
to these particulars constituting the foundations of Burmese law ? 
A period of about a century in the case of Lower Burmah and a 
period of about 130 years in the case of Upper Burmah interven- 
ed between the Alompraic code and the British occupation. 
During this intervening period the Burmese jurisprudence had 
existed on the footing just described. 

It would have been, of course, open to the. British Govern- 
ment to adopt the ancient practice of issuing a fresh and authori- 
tative Code. Butit was more in accord with the genius and 
practice of the extension o: British rule and of the incorporation 
of various races and populations within the British Empire to ` 
accept the native laws in thier main elements in so far as they 
contained a working system of jurisprudence which was in accord 
,with the traditions and habits of the people. This latter course 
was adopted. An instance to hand may be cited: In 1892, after 
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the overthrow of King Theebaw and the establishment of settled 
order in Upper Burma under the British rule, a Circular was 
issued “ for the assistance of the Courts in dealing with questions 
of Buddhist Law." The Circular issued a translation of the 
Letters Patent in use under the Burmese Government for the 
appointment of Judges. A list of Dhammathais was appended to 
it, but, as showing the complexity of the subject, the Judicial 
Commissioner adds that he " will be glad of information regard- 
ing any copies that may be extant of any of these Dnammathats 
other than the more commonly known ones.” After a recital of 
many resounding titles of the Sovereign, including that of 
* Mighty Fountain of Justice," the Circular proceeds thus ; 

* Now with respect to the office of Judge, .it is on this wise: 
In the Kingdom of which We are the Sovereign Ruler our nu- 
merous subjects must not be permitted one to oppress another, 
and the Judges must admonish and chastise, repress, and judge. 
In case of dispute they must, in accordance with the Dhammath- 
ats, enquire iato the causes ofthe people and decide between 
them., And for this purpose they are appointed to the Courts as 
Judges." 7 . i: . R 

This is the general rule, involving as it does that judicial task. 
the dificul y of wnich has been already mentioned. - 

To recur to the Manu Kyay— which for so long had been re- 
cognised as the leading. guide in the administration of justice. 
Prof.. Forchhammer, in his Treatise on the Sources and Develop- 
ment of. Burmese Law, thus describes it : 

“Tris Law Book is written.in plain Burmese with very little 
Pali intermixed. Itis not really a Code or a Digest of Law, but 
rather an encyclapæ lic record of existing laws and cus'oms and 
ofthe rulings preserved in former Dnammathats. Manu Kyay 
does not attempt to arrange the subject-matter or to explain or 


reconcile contradictory passages; religious elements are freely 


introduced; unjust judges shall suffer punishment in Hell with 
head downwards ; a man to whom deposits are made must be a 
strict performer of his religious duties;-a person guilty of 
perjury will be visited hy pre ernatural punishments." 


And having dealt with the d:velopment of Burmese juris-' 
‘prudence and m ide a divisioa of it into three periods, D.. Furch- 


hammer concludes thus ; 

“Tne Manu Kyay. incorporates the contents of the Law 
Books of the first and second periods and records laws and 
customs existing" among the people of his time," It deals with 
the religious laws and usages of the qsahmins and the monastic 
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rules of the Buddhist clergy. It allows the Buddhist element 
to predominate and draws largely from the Buddhist Scriptures." 
It is not seriously disputed that the authority of this text- 


book, where it is clear, as among the Dhammathats, is of the ' 


highest rank.: And accordingly, when British rule was extended 
over Burmese territory, the recommendation to the judicial 
officers substantially accepted this situation as it was found. In 
the words of Dr. Forchhammer :— 

“The Manu Kyay is to this day the most widely read and 


studied law book in Burma, and after the British had taken 


possession of this province the natives pointed to this Dhamma- 
that as containing the body of laws by which they had been 
governed." 

Much has been done during the last thirty years to extend 
the knowledge of the various Dhammathats ; and the labours 
and encouragement of the Judicial Commissioner, Sir John 
Jardine, have greatly assisted this extension. The Manu Kyay 
itself has been textually translated by Dr. Richardson, and is in 
familiar use as a work of reference ; and their Lordships do not 
understand that the pre-eminent authority of this Dhammathat 
has been lowered by the labours of other authors or the trans- 
lation of other Dhammathats, 

On the point in issue in the present case, the Digest of 
Mr. Gaung represents the dicta of the Manu Kyay.thus : 

‘The general rule is that relatives of previous generations 
shall not inherit the property of their descendants. But ifa 
person dies leaving neither wife, children, brothers nor sisters, 
his parents become his sole heirs." 

There does not seem to be any room for ambiguity here. 
Both classes are dealt with. The one class—wife, children, 
brothers, and sisters—are specifically and exclusively preferred to 
the other class, namely, parents. 

In the roth book, chapter 19, of Dr. Richardson’s translation, 
the text reads thus : 

"Though this is the law (that property shall not ascend), 
why is it also said the father and mother of the deceased have 
a right to his property ? Because if the parents be alive and the 
deceased has no other relations, they shall inherit his property." 

In short; the Manu Kyay is clear that the property cannot 
ascend to parents unless there be no other relations, and 
"relations," it should be added, are, as appears clearly from 
chapters 17, 19, 22 and 45 of the same book, synonymous with 
btothets and sisters. 
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Their Lordships do not think it necessary accordingly to 
pursue the enquiry further. In this Dhammathat, which still 
remains of the highest authority, the successiou of brothers and 
sisters in preference to parents is established beyond doubt. 
This being so, the other Dhammathats do not require to be 
appealed to to clear up any ambiguity. Were that appeal to 
be made, it would, in the opinion of their Lordships, as already 
stated, lead to the same result. 

The doubt, however, thrown upon the subject by the 
judgments of the Courts below can be explained to some extent 
by a brief glance at the development of authority on the subject. 

The sense of the Manu Kyay and the authority of its rule, 
as above expounded, seem to have been accepted in Burma until 
the year 1894. On the 12th November of that year, there 
occurred the case of Mi San Hla Me (1), and the narrative is 
observable ; 

"The two lower Courts have held that according to Buddhist 
law property cannot ascend where there are collateral heirs, and 
they have awarded plaintiff’s claim. The general rule that 
property shall not ascend is laid down in the Manu Dhammathat, 
Book 10, sections 1, 18, 19, but the rule is not without 
exceptions.” 

(It may be noted that the ' Manu Dhammathat" here 
referred to is simply the Manu Kyay.) 

The exception referred to in that case had reference to the 
separation of one from his adoptive brothers and sisters, and 
to an adopted son living with his adoptive mother. It is 
manifest that this so-called exception has nothing to do with 
the present broad and general case. And it is also. clear that 
the law as above laid down was held to be the general law of Burma. 

Thereafter, however, a certain mischance arose by way of 
what is reported as an odsfer dictum in the case of Maung Chit 
Aywe (2) in the year 1895. The substantial question in the case 
is described as " whether the brothers and sisters of the father 
of the deceased, Mah Pean, who was unmarried, have, under 
the rules of inheritance in. the Dhammathats, a title to the 
estate of Mah Pean superior to any title of the defendant as 
step-father living with deceased." Here it is also quite clear 
that the broad and simple question now to be determined was 
not before the Court, The step-father was held to have no 
equitable claim, but in the course of the judgment there occurs 
this sentence : ; 

(1) (1804) P. J, L, B. 116. (2) (1895) 2 U, B, B, (1892—96) 184. 
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u The Buddhist law is opposed to the ascent of inheritance, 
but when it caunot go by descent the inheritance is allowed to 
ascend, first to the father and mother, and failing them, to the first 
line of collaterals, and in the absence of heirs in that degree, to the 
grandfather and grandmother and the next line of collaterals.” 

By “the first line of collaterals’ is here meant the line of 
the father and mother, and it will be observed from this sentence 
that the true line of collaterals, namely, the sisters and brothers 
of the deceased themselves, appears to be excluded from the 
succession, although on each of the higher lines they are 
included; that is to say, uncles and aunts would be preferred 
to the grandfather, although brothers and sisters would not be 
preferred to the father. Whatever may be said of this reasoning, 
at all events it is probably sufficient to observe that it is not 
applicable to the question in the present case, and it was not 
necessary to that decision. 

In 1897, however, the case of Mak Gun Bon (1) was tried, 
determining that the estate of a deceased step-parent or grand- 
parent goes by descent to the step-children or grandchildren in 


preference to collateral relatives by blood. Again it must be : 


observed that the broad and simple question,now to be deter- 


mined was not before the Court. Many citations are made from 


the Dhammathats and, as generally happens, these texts appear 
to be somewhat inconsistent with each other, but whether they 
are so in reality or not is difficult to say. After much examina- 
tion the learned Judge Says: "TEE" 

“Erom these various authorities and fna: the other Dham- 
mathats of which there are printed transla ions, it is clear that, 
when the ascending line and,the descending line fail, the 
collateral line succeeds, and: probably brothers and sisters would 
be preferred in certain instances to parents." 

No indications are given of what this probability is, - it 
may be sufficient with regard to this authority to say that it 
does not cover the simple point now to be determined. 

The case of Mah & Dock (2) (18th May 1898) was referred tc, 
It was a case with reference to adoptive parents, Various tex's 
were cited, concluding with section 211 ofthe Aitathanyepa 
Vannana, which says: . . 

“Where there is no younger brother or sister, then the 
property may revert or ascend to the elder members of the family 
such as elder brothers, elder sisters, parents, or grand- “parents. " 


(1) (1897) 2 U. B. B. (1897—1901) 66, 
(2) (1898) 3 U. B. B, (1897—1901) 108, 
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such as elder brothers, elder sisters, parents, or grandparents." 

And the learned Judge says:— 

“ Although the last-quoted text throws some doubt on the subject, 
there seems to be good authority to the rule that parents are entitled 
to inherit in the absence of direct descendants. There has been no 
argument on the point." 


The “good authority " here referred to appears to have been 
the cases just cited, and in their Lordships' judgment the case of 


Mah E Dock (1) does not advance the proposition in any respect, 

Reference was also made tothe case of Maung Shwe Bo (1) 
(27th February 1899) the head-note of which is this :— 

“ The Buddhist Law is opposed to the ascent of inheritance, but 
when it cannot go by descent the inheritance is allowed to ascend, first 
to the father and mother, and failing them, to the first line of colla- 
terals, and inthe absence of heirs in that degree to the grandfather 
and grandmother and the next line of collaterals”. 

It is to be noted that “ the respondents in this case were not res- 
presented by Counsel and were unable to afford to Court any 
assistance indealing with the difficult point of law involved." In 
those circumstances the Judge, perhaps not unnaturally, accepted 
the Chit Kywe case as a guide, and with that their Lordships have 
already dealt. 


It is manifest that the clear and broad issue now to be determined 
has never been the subject of judicial decision, and that no series of 
precedents can be relied upon in justification of the judgments of 
the Courts below. Out of respect to the Judges, and in view of the 
embarrassments produced by the cases cited and by the conflict 
among the Dhammathats, as well as of the importance of the general 
question being authoritatively settled, their Lordships have thought 
itright to make an independent investigation so as, if possible, to 
clear up the whole question. In the result they are of opinion that the 
right of the respondent, the father of the deceased, cannot be main- 
tained as against the right of the appellant, her sister. 


Their Lordships will accordingly humbly advise His Majesty 
that the judgment of the Court below be reversed, and that the suit 
stand dismissed, the plaintiff-respondent to pay to the appellant 
the costs of the proceedings here and in the Courts below. 

Arnould & Son.—Solicitors for the Appellant. 

Sanderson, Adkin, Lee & Eadis.—Solicitors for the Respondent. 

J. M. P, | Appeal allowed. 


(1) (1898) 2 U. B. R. (1897-1901) 10g. 
(2( (1899) P. J. L. B. 524. 
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PRESENT : Lord Moulton, Lord Parker of Waddington, Sir Fohn Edge 
-and Mr. Ameer Ali. 


SHEO SHANKAR RAM AND OTHERS, 
D. 


MUSAMMAT JADDO KUNWAR AND OTHERS 
(ON APPEAL FROM THE HIGH COURT or JUDICATURE FOR THE 


NORTH-WESTERN PROVINCES, ALLAHABAD.) 


Hindu Lam—Soint Mitakshara Family—Foreclosure suit—Parties interested 
in the mortgaged properties—Managing member as representing the Joint 
family—Co-parceners suing for redemption~~Transfer of Property Act 
(Act IV of 1882) Sec. 85. i 


There are occasions including foreclosure actions when the managers of 


a joint Hindu family so effectively represent: all other members of the family 


that the family as a whole is bound. : 


Two persons were made parties to foreclosure action and the foreclosure 


decrees were made against them. They did not make any attempt to avail ~ 


themselves of their right to redeem, so that the order absolute was made against 
them. They were at the time of acquiring the properties and also at all 
material times in the foreclosure suits the managers of the joint family and 
they acted assuch, both in acquiring the properties and in abstaining from 
redeeming them, The appellants, who were other members of the joint family, 


brought this suit for redemption as they were not made parties in the foreclosure - 


actions : 


Held, that the appellants were bound by the foreclosure «decrees "and it was 
not established that the managing members did not actin every way inthe 
interests of the family: and that as the mortgagee had no notice of the interest 
of the other members of the joint family, section 85 of the Transfer of Property 
Act did not apply. 


¥addo Kunwar v. Sheo Shankar Ram (1 ) affirmed. 
Appeal from a decree of the High Court at Allahabad (J "m 8. 


'IgrOy reversing a decree of the Subordinate Judge of Ghazipore 


(December 18, 1908.) 


Two lots of properties were mortgaged to the first respondent 
under two separate mortgages. Two persons, Hira Ram and 
Dhundha Ram, acquired certain interests in the properties com- 
prised in each of those mortgages in their own name, but in fact 
on behalf ofthe joint Mitakshara family of which they were the 
managing members. The mortgagee brought foreclosure suits to 
which Hira Ram and Dhundha Ram were made parties as persons 
interested in the mortgaged properties; and obtained foreclosure 


(1) (1910) I. L. R. 33 All. 71. 
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decrees, which were subsequently made absolute. "Thereafter the 
appellants, who. were the other members of the joint family,brought 
the suit against. the mortgagee for redemption of the mortgages 
on the ground that they were interested in the properties comprised 
therein and asthey were not joined as parties to the foreclosure 
suits, they were not bound by the decrees made in such suits. The 
Subordinate Judge found that the mortgagee had no notice of the 
interest of the appellants, but he held that the appellants were entitl- 
ed to redeem their own properties only and not the entire pro- 
perties comprised in two mortgages. On appealthe High Court 
also found that the mortgagee had no notice of the appellant’s 
interest and held that Hira Ram and Dhundha Ram, as managing 
members, represented the whole family in the foreclosure suits, 
and that the appellants were bound by the decrees made therein. 
The suit was accordingly dismissed: Fora report of the High 
Court see Faddo Kunwar v. Sheo Shankar Ram. (1) 


The plaintiffs thereupon appealed to His Majesty in Council, 


~ De Gruyther, K, C., and Dude, for the Appellants: submitted 
that the appellants were interested in the mortgaged properties and 
the decrees made in the foreclosure suits were not binding on them 
‘as the respondent-mortgagee did not make them parties to the suits 
as required by the Transfer of Property Act, S. 85, which says that 
‘All persons ' interested in the mortgaged property must be joined 
as parties to a foreclosure suit. Reference was made to Kishen 
' Parshad v. Har Narain Singh (1). 


(Sir John Edge: S. 85 does not apply as the Courts in India 
have held that the mortgagee had no notice of the interests’ of the 
appellants). . 

Sir H. Earle Richards, K. C., and Lowndes, for the first Respon- 
dent, were not heard, 


The judgment of their Lordships was delivered by 


Lord Moulton.—This is an appeal from a judgment and 
decree of the High Court of Judicature of' the North-Western Pro- 
vinces, Allahabad, which reversed a decree of the Court of 
the Subordinate Judge of Ghazipur. The matter in issue is whether 
the plaintiffs or some of them are entitled to redeem the mort- 
gaged properties in suit, or whether they are bound by certain 
‘foreclosure decrees dated the 27th of March 1895, which were 


+ 


(1) (1910) I. L. R.33 All, 71. 
(3) (1910 & 1911). L. R. 38 L A. 45 ; L L, R 33 All. 272 13 C. L, J, 345. 
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followed by orders ‘absolute dated the 3rd of April 1897, upon 
which possessioh was taken in August 1897. 


So far as is necessary to make clear the question in issue, 
the facts of the case are as follows. ‘The first and principal res- 
pondent, Musammat Jaddo Kunwar, was the mortgagee of certain 
properties under a mortgage dated the 16th September 1887, and 
of certain other properties bya mortgage of 6th January r89r. 
In 1895 she brought suits to foreclose those mortgages. But in 
the interval, Hira Ram and Dhundha Ram, members of.a joint 
Hindu family, had acquired interest in the mortgaged properties 
partly by purchase and partly by obtaining a usufructuary mortgage. ` 
Both these interests were of course subordinate to the mortgage 
to Musammat Jaddo Kunwar. Although Hira Ram and Dhundha 
Ram acquired these interests in their own name, they were in 
fact acquired by them on behalf of the joint family although the 
respondent Musammat Jaddo Kunwar had no notice of this fact 
at any time material to the question in this action. 


Hira Ram and Dhundha Ram were made parties to the 
foreclosure actions by Musummat Jaddo Kunwar as parties 
interested in the mortgaged properties, and the foreclosure decrees 
were pronounced against them. They did not make any attempt 
to avail themselves of their right to redeem, so that the order abso- 
lute was pronounced against them. They were at the time of 
acquiring the properties and also at all material times in the fore- 
closure suits the managers of the joint family and they acted as such, 
both in acquiring the properties and in abstaining from redeeming 
them. The appellants, the plaintiffs in this suit, are other members 
ofthe joint family, and they claim that they were, as such mem- 
bers, interested in the mortgaged properties at the time of the fore- 
closure suits, and that they ought to have been joined therein as 
parties, and that inasmuch as they were not so joined the foreclo- 
sure decrees do not bind them, and they are entitled now to redeem, 
The Subordinate Judge found in their favour on this point of prin- 
ciple but held that they were entitled to redeem their own 
properties only and notthe entire properties comprised in the said 
mortgages. On appeal to the High Court of Judicature it was held 
that they were bound by the foreclosure decrees on the ground that 
the joint family was effectively represented in the suit, and that in 
such case the Court-is not bound to set aside the execution proceed-. 
ings where substantial justice has been done merely because every 
existing member of the family was not formally a party to the 
suit. 
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There seems to be no doubt upon the Indian’ decisions (from 
which their Lordships see no reason to dissent) that there ' are 
‘occasions including foreclosure actions when the managers of a 
joint Hindu family so effectively represent all other members of 
the family that the family asa whole,is bound. It is quite clear 
from the facts of this case and the findings of the Courts upon them 
that this is a case where this principle ought to be applied. There 
is not the slightest ground for suggesting that the managers of the 
joint family did not act in every way in the interests of the family 
itself, and no question arises under Section'85 of The . Transfer of 
Property Act, 1882, because the mortgagee had no notice of the 
plaintiffs interests. Their Lordships have therefore no hesitation 


in deciding that there is no reason for interfering in the decision of. 


High Court. They will, therefore, humbly advise His Majesty 
that this appeal should be dismissed, and that the appellants should 
pay the costs. 08 


Douglas Grani—Attorney for the Appellant. 
T. L. Wilson & Co,—Solicitors for the first Respondent. 
Je AM. P, , Appeal dismissed. 


APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Fudge, and 
Mr. Justice Beachoroft. , 


DINA NATH GHOSE AND ANOTHER. 
v. 
HRISIKESH PAL AND ANOTHER.* 


Legal necessity—Alienation of part of estate by widow—Gya pilgrimage—Ex- 
penses for feeding Brahmins—Declaratory suit—Unqualified, declaration 
asked for—Qualified declaration, if can be granted—Discretion, 
Expenses incurred by a widow for a pilgrimage to Gya and for the perform- 

ance of Sradh of her husband are legitimate expenses, for which she can alienate 
her husband’s property. The pilgrimage should be for the spiritual benefit 
of the husband of the widow, undertaken in the performance of her duty to his 
soul and the expenses incurred should be reasonable and made honestly, having 
regard to the estate, the status of the family and other considerations which it is 
customary for Hindus to take into account in accordance with. their religious 
beliefs and usages. A widow must be allowed a reasonable latitude in the 
exercise of her powers, provided she does not act unfairly to the reversionary 
heirs. 


* Appeal from Appellate Decree No. 1169 of 1911, against the decree of 
R. N. Datt Esq., District Judge of Birbhum, dated the 20th arch, 1911, modi- 
fying that of Babu Kunja Behari Biswas, Munsiff of Dubrajpur, dated the 
zist December, 1909. 
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Civil. | A feast to the Brahmins, after the performance of the Sradh ceremony at 
: pres Gya, is an essential incident which justifies reasonable expenditure by the 
9 4 widow.  À reversioner cannot therefore claim to set aside the alienation except 
‘Dina Nath Ghose. On repayment of the sum so spent, to the purchaser. 
d 2D. 
Hrisikesh Pal. . As the grant of relief by way of a declaratory decree is in the discretion of 


aeree aii 


the Court, where a plaintiff seeks an unqualified declaration which, upon the 
facts proved, cannot be granted to him and does not offer in his plaint to make re- 
stitution to the defendant, the Court may very well refuse to assist him by grant 
of a declaration which he has not sought. 


Appeal by the Plaintiffs. 


Suit for declaration that an alienation of part of the estate of the. 
maternal uncle of the plaintiffs “by their maternal aunt was without 
legal necessity and not binding on them, when the estate would fall 
into their hands as reversionary heirs, 


The widow made a pilgrimage to Gya to perform the Sradh 
ceremony of her husband, and on return home gave a feast to 
Brahmins. For this purpose, she had to raise money. She sold 
part of her husband’s property to her brother’s son. This sale was 
impeached by the reversioners. The Court of first instance found 
that the consideration’ money was paid in full, but decreed the suit 
as the expenses of the feast following the Sradh at Gya did not 
constitute legal necessity, such tas could justify an alienation by the 
widow. The lower appellate Court reversed that decision on the 
ground that the expenses of the feast, which amounted to Rs 200, 
constituted a legal necessity, that the sum spent was not unreasonable 
and gave the plaintiffs a declaration that if they survive their maternal 
auntand succeed to the estate of their maternal uncle as reversionary 

‘heirs, they would be entitled to rocover the disputed property on 
payment of Rs 200 to the purchaser. 


Babu Kshetra Mohan Sen for the Appellants. 


May, 7. Babu Bankim Chandra Mukerjee for the Respondents. 


The judgment of the Court was delivered by 


Mookerjee, J.—This isan appeal by the plaintiffs in a suit for 

May a0. declaration that an alienation of part of the estate of their maternal 
-uncle by their maternal aunt is without legal necessity aud will not bind 

-them when the estate falls into their hands as reversionary heirs. 


VOL. RX, |: | HIGH COURT... 


Iswar Chandra Pal, the admitted owner of the property, died i in 1896 
and left a childless widow Felamoni who is the second’ defendant in 
this litigation. The reversionary heirs of Iswar Chandra Pal are 
the present plaintiffs:who' are the sons ofhis sister. In 1908, the 
widow made a pilgrimage to Gya to perform the Sradh ceremony 
of her husband, and on return home gave a feast to Brahmins. For 
this purpose, she had to raise money, as her husband had left only 
29 bighas of rent paying land, the income of which was just suffi- 
cient to enable her to maintain herself, to carry on the worship of a 
family idol and to pay the dues of the superior landlord. On the 
2nd April.1909 she sold 9 bighas of land to her brother's son, 
the first dependant in this suit, for Rs goo on the allegation that 
money was needed to meet the expenses of the Gya Sradh and feast 
and also to pay the rent which had fallen into arrears on account 
of bad years. This is the sale now impeached by the plaintiffs. 
The Courts below have concurrently found that the conveyance 
represented a real transaction and that the purchaser paid the c on- 
sideration in full., No question also arises as to the value of the 
property, because the purchaser paid Rs 500, while the market 
value is stated in the plaint to be Rs 299, The Court of first inst- 


ance, however, held that the expenses of the feast following the: 


Sradh at Gya did not constitute legal necessity, such as could 
justífy an alienation by the widow, and in this view decreed the suit. 
Upon appeal by the purchaser defendant, the District Judge has 
reversel this decision. He has held that the expenses of the 
feast, which amounted to Rs 200, constituted a legal necessity, that 
the sum spent was not unreasonable or excessive, but that the 
existence of arrears of rent had not been proved. The District Judge 
has accordingly modified the decree of the primary Court, and has 
given the plaintiffs a declaration that ifthey survive their maternal 
aunt and succeed to the estate of their maternal uncle as reversion- 
ary heirs, they will be entitled to recover the disputed property on 
payment of Rs 200 | to the purchaser. The plaintiffs have appéaled 
to thiscourt and have contended that the unconditional decree of 
the criminal court should be restored, inasmuch as the expenses 
of the feast following the Sradh at Gya did not constitute legal 
necessity justifying alienation. In support of this view, reliance has 
been placed ona dictum in Makhan Lal v.Gayan Singh (1) to 
the effect that a feast given on the return of a pilgrim cannot be 
' said to be so intimately connected with ‘the pilgrimage as to 


(1) (1910) L L. R. 33 All. 255. 
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justify its allowance as money expended for legal necessity. In 
our Opinion, fhe view taken by the District Judge in the Court 
below is correct. 

As regards the case of Makhan Lal v. Gayan Singh (1) it does 


not appear that the pilgrimage had been undertaken for the per-: 


formance of the Sradh ofthe deceased owner, and it is well 


setled that a pilgrimage made for the widow's own spiritual benefit - 


is not a necessary purpose: Huro v. Auluk (2) ; Rama v. Ranga (3) ; 
Sambhu v. Sankar (4) The learned Judges further stated 
that no authority had been cited to shew that a feast given on return 
from pilgrimage might be regarded as an integral element in the 
performance of the Sradh. This circumstance takes away from the 
value of the opinion expressed, to which we would otherwise be 


disposed to attach considerable weight. It is well, settled that the . 


expenses incurred by a widow fora pilgrimage to Gya and for the 
performance of Sradb of her husband are legitimate expenses, for 
which she can alienate her husband’s property : Mahomea Ashruf v. 
Brijessuree (5) Muteeram Kowar v. Gopal Sahoo (6) ; Chowdhury Jun- 
menjoy Mullick v. Rasmoyee (7) ; Rukhma v. Kamáboram (8). As was 


observed by Chandavarkar J. in Ganpat v. Tulsiram (9), the question / 
in this class of cases is, whether the pilgrimage was for-the spiritual - 


benefit of the husband of the widow, undertaken in the performance 
of her duty to his soul and whether the expenses incurred ‘are 
reasonable and were made honestly, having regard to the estate, 


the status of the family and other considerations which it is customary 


for Hindus to take into account in accordance with their religious 
beliefs and usages. A widow must be allowed a reasonable latitude 
in the exercise-of her powers, provided she does not act unfairly to 
the reversionary heirs. The only question is, whether the feast 
to the Brahmins, after the performance of the Sradh ceremony at 
Gya, is an essential incident which justifies reasonable expenditure. 
The question must be answered in the affirmative. In the Sradha- 


(1) (1910) I. L. R. 33 All. 255. | (2) (1864) 1 W, R. 252. 
(3) (1885) I. L. R. 8 Mad. 552. . (4) (1885) P. R. 76. 
(5) (1873) 19 W. R. 426; 11 B. L, R. 118. 

(6) (1873) 20 W. R. 187, - B. L. R. 416. | 

(D10868) 10 W. R. 309, 11 B. L. R. 418. 


(8) (1889) 4 C. P. L. R. 74. (9) (1911) I. L. R. 36 Bom, 8,3 


-* 
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tattwa of Raghunandan, he quotes a passage from the Brahmapurana (1) 
‘in which it is laid down that on return from pilgrimage, as 
before: one starts on pilgrimage, the Gods, the ancestors, and the 
-Brahmins: must be worshipped: Another passage (2) is quoted 
from. the Kurma Purana extracted by Halayuadha, that on return 
‘from’ pilgrimage as at the commencement thereof Vriddhi Sraddha 
must be performed accompanied by Ao with a large quantity of 
-clarified . butter, (For a description of the rules for the performance 
of this Sradh, reference may be made to Sarbadhikari on Inheri- 
tance p. 88). This necessarily implies that the Brahmans have to 
ba fed. To the same effect is a passage in the Aditya Purana, 
quoted by-Hemadri (3) in his Sraddha Khanda (Asiatic Society's 
Edition, pags, 1581), and a similar view is expounded in the Yogini 
Tantra -(pp. 206-209). The texts are also collected in the treatise 
on Gaya Sraddha called Gaya Sraddhadi-paddhati by Professor 
Taranath Tarkabachaspati of the .Calcutta Sanskrit. College, in the 
concluding portion of which itis pointed. out that on return from 
pilgrimage from Gaya, Sradh ceremony must be performed and the 
Brahmans fed and small presents given to them: for the full reali- 
zation of ths spiritual benefit resulting from the pilgrimage. We 
hold accordingly that the feast which is given to Brahmans. accord- 
ing to well-established custom on return from Gaya after perform- 
ance of the Sradh there, must be deemed an essential part of the 
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ceremony, and the widow is entitled to spend a' reasonable amount 


. on that’ account. We observe that in Museeram Kowar v. Gopal 


Sahoo (1) a sum of Rs 1800 was considered not unreasonable, while 


` in Rukhma v. Kamaboram (2) Rs $00 was deemed reasonable. 


In the case before us, the District Judge has.held‘that the sum 
of Rs 200 which was spent was not excessive, and we see no reason 


to differ from him on this point. The District Judge has consequently 
‘rightly held that the reversioners cannot claim to set aside the áliena- 
-tion .except. on repayment of this ‘sum to the purchaser: Deputy. 
Commissioner v. Khanjan (3), Hari v. Bajrang (4). 


We may add that we are notin a position to consider the form 
of the decree, as no cross-appeal has been preferred by the pur- 


- chaser defendant. . But there is a divergence of Judicial opinion 
- upon the question, whether in the event of a sale by a widow, ' partly 
` for necessity and partly without necessity, a declaratory suit can be 


maintained by a reversioner who does not offer in the plaint to 
re-imburse the purchaser to the. extent that the sale was for necessity. 


The cases of Phool Chund v. Rughoobuns (5), Sugeeram v. 
' Fuddoobuns (6), Muteeram v. Gopal Sahoo (1), Gobind Singh v. Baldeo 
‘Singh (7), Singam v. Draupadi (8), Subramanya v. Ponnusami (9) and 
' Gouri v. Tirumaya (10) maintain the view that the suit for a declaratory 


decree should fail, if offer of re-imbursement has not been made in the 
plaint. But the cases of Garikipati v. Garikipati (11) and Vithu 
v. Mendri (12) support the view that the omission of the reversioner to 
offer equitable restitution to the purchaser does not disentitle him to 
a decree. The view waich has been taken by this Court in the cases 
mentioned is that inasmuch as the grant of relief by way of a declar- 
atory decree is in the discretion of the Court, where a plaintiff seeks 
an unqualified declaration which, upon the facts proved, cannot be 
granted to him, and does not offer in his plaint to make restitution 
to the defendant, the Court may very well refuse to assist him by 
grant of a declaration which he has not sought. 

The result isthat as the appeal of the reversioners fails, the 
decree of the District Judge will stand affirmed with costs. 
A. T. M, Appeal dismissed. 


(1) (1873) 20 W. R, 187; 11 B. L. R, 4:16. (2) (1889) 3C. P. L. R. 74. 
(3) (1906) L. R. 34 I. A. 72; L L. R. 29 All. 331 ; 5 C. L. J. 344. 


(4) (1909) 9 C.L.J.453- (5) (1868) 9 W. R. 108. 

(6) (1868) 9 W. R. 284. (7) (1903) I. L. R. 25 All. 330. 
(8) (1907) I. L. R, 31 Mad. 153. (9) (1884) I, L. R. 8 Mad. 92. 
(10) (1907) 18 M. L, J. 17. (11) (1912) M. W. N. 1176. 


(12) (1909) 5 N. L, R. 172, 
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SEDE Mr. Sustice Holmwood and Mr. Y ustice RAO 
.. HAKIMULLAH AND ANOTHER, 


- ; D, 
NOBIN CHANDRA BARUA, a lunatic, through his 
next friend SHANTI KUMARI BARUA *. 


Civil Procedure Code. (Act XIV of 1882), Sec. 463--Lunatic, not adjudged to 
be so under ihe law—Lunatic, not properly represented, decree against —Decree, 


execution of —Sale—Proceeding, if a nullity—Auction-purchaser, a defacto | 


manager of the lunatic—Trust, breach of—Auction-purchaser, tf acquires 
title—Subsequent transferee, not a bonafide purchaser for value, rights of. 


Where through the ignorance of the Court, the Court assumes jurisdiction 
over a lunatic, though not adjudged to be so under the law in force, the pro- 


ceeding is a nullity. 


Held, therefore, where the fact that the defendant was a lunatic, was not 


brought to the notice of the Court, and a decree was passed against the lunatic, 
the sale under the decree was a nullity and inoperative, and the _auction-pur- 
chaser acquired no title to the property sold,. inasmuch as the lunatic was not 
represented at all in the suit. ! i 


Rasik Lal Datta v. Bidhumukhi Dasi (1) and Khiaraj Mal v. Daim (2 
followed. 

Uma Sundari Dasi v. Ramji Haldar (3) dissented from. 

Held further, that the purchaser being the defacto manager of the lunatic, he 
acted deliberately in breach of his trust, and he thus being a fraudulent purchaser 
could not be allowed to take any advantage whatever of the Court sale, even if 
it had been made with jurisdiction. 


Held also, the subsequent transferee from the auction-purchaser having 


been found notto b» a bonafide purchaser for value, acquired no title to the . 


property sold. 
Appeal by the Defendants. 


Suit for declaration of title and recovery of possession of certain 
lands. 


d. 


It appears that the plaintiff Nobin Chandra Barua was a lunatic, 
and rent decrees were obtained exparíe against him by the landlord. 


* Appeal from appellate Decrea2 No. 3004 of t9r1, against the decree of 
Babu Jagan Mohan Sarkar, Subordinate Judge, and Court, Chittagong, dated 
the 26th July, 1911, affirming that of Babu Annada Kishore Dutta Roy, 
Munsiff, 2nd Court, Chittagong, dated the 31st May 1910. 


(1) (1906) I. L. R. 33 Calc. 1094 (1098). - 


(2) (1904) I. L. R. 32 Calc. 296 (315). ~ 
(3) (1881) I. L. R. 7 Cale. 242; 9 C, L. R. 13. 
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^O Cvi} It further appearg‘that the plaintiff was not adjudged tarbe.a lunatic 

igi. under the law in force (Act XXXV of 1858), and. the factthat the 
defendant was a lunatic was nob brought to "the notice of the Court 
that passed the rent decrees. The properties in suit were sold 
in execution of the rent' decrees and defendant No: .r (the husband 
of defendant No 2, a sister of the lunatic,) who was the defacto 
manager of Nobiti, purchased the properties, arid subsequently sold 
the same to the remaining defendants, who were found to -have had 
full knowledge of the lunacy and the family affairs "of the lunatic. 
The present suit was brought by the lunatic, through his next friend, 
: guardian, and sister, Srimati Shanti Kumari Barua. 


Mr. Z. R. Zahid and Babu Khitish Chandra Sm for the 
Abppellaüts. 


Mr. Y. M. Sen Gupta and Babu ‘Sihai Ram Basu for the Res- 
pondent. 


Hakimullaly 
p Do _ 
. Nobin Chandra 


d 


-The following E were delivered ; i . 
May, 7. . Holmwood J.—This second appeal arises out of a suit,-.. 
brought by a [unatic, named Nobin Chandra Barua, through his’ 
next friend, guardian and sister, Sreemati Shanti, against several > 
defendants, of whom defendants Nos. 1, 2, 3 and 4 are the only 
defendants with whom we are concerned in this appeal. It appears 
that the defendant No. 2 was another sister of the lunatic and. the 
wife of the defendant No. r, Isap Ali. During the lunacy of the 
plaintiff (which is found as a fact), notorious and known in the 
neighbourhood where he lived and had his property, & suit was 
brought by the landlord for the rent of two plots Nos, r and 2 in 
the schedule of the present plaint ; and two rent decrees were 
obtained, expar/e, against the lunatic, who was not at all represented 
in the suit. Both the Courts below have, held that, as in the 
decrees and auction-sales Nobin was not properly represented, 
his right was not affected by the sales ; that, asthe defendant No. 1 
was the de facto manager of Nobin, he acquired no title by -his 
purchase. as against Nobin, and that,-as the sales were nullities 
and inoperative, so far as Nobin was, concerned, the other defen: 
dants, who are purchasers from Isap Ali with full knowledge of the 
lunacy and knowing everything about the family affairs; have also 
acquired no title. 


We think that the judgments. and decrees of the ones ‘Courts ~ 
must be supported. 

It has been argued in appeal before us that the plaintiff, not 
having been adjudged a- lunatic and the ‘case falling under the 
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provisions of the forme? Code of the Civil’ Procedure by ‘reason of - 


the provision of section 463 of that Code, the Court trying the 


rent suit had jurisdiction to passa decree and to sell the property ; 


and it is-souzht to be argued that the Court has such jurisdiction 
in every case except the case mentioned ‘in Section .463, (the case 


of adjudged lunatics.) Now that that is not the case has been clearly - 
shown inthe case of ` Rasik Lal Datla v. Bidhumukhi Dasi (1) where ` 
Mookerjee J says: “The Code therefore makes no provision for ` 
representation of.lunatics, who may. be plaintiffs or defendants, but ` 


who have not been adjudged as persons of. unsound mind. Under 


such circumstances I must hold that the Court in which a` suit has 


been instituted by or against such a person, has an. inherent power. 


LI 
l, 


to determine whether the party who is alleged to be a lunatic ` 
is ‘really so, and if he is found to bea lunatic, to make an : 


order for the : appointment of a next friend or guardian 
ad liem. If any other view were maintained, the consequences 


might be extremely inconvenient and there might.bà a failure of ` 
justice ; for instance, during the pendency of the ‘proceedings under ` 


Act XXXV of 1858, the right to sue ofthe lunatic may become 


barred by limitation; or, ff the lunatic is proposed to be made a ` 


defendant, the intending plaintiff would be obliged to take recourse 
to proceedings under the Lunacy Act before he could be permitted 
to institute his action ." Where, therefore, through the ignorance 


of the Court, the Court assumes jurisdiction over.a lunatic, it > 


appears to us that that proceeding isa nullity ; and. that is what 


has been laid down by their Lordships of the .Judicial Committee . . 


in the case of Khizraj Mal v Daim (2). It is true that was a case.of 
minors; but their Lordships deal with. the observations of Lord 
Hobhouse, who laid down the rule which was pressed before us 


in this appeal, that where the Court in exercising its jurisdiction . 


had made a mistake, the wronged party can only take the course 


prescribed for setting matters right, and that if that course is not . 


taken, the decision, however wrong, cannot be disturbed. But 
the Privy Council say that the case . where “the judge accepted, 


without question, the statement on the record that the minor was 


legally represented and Alahnawaz was his guardian, . ànd ‘never 


-— 


applied his mind to the matter, where the proceedings were cut . 


short by the agreement for reference and other matters, and where, 
therefore, there was no adjudication on the question. of whether 
the estate was represented or not, was not the case ofian erroneous 


~ 
»c 
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decision, ruling or exercise of discretion of the Judge ina matter in: 
which the Court had jurisdiction. "They.held that the estate of 
Naurez was not represented in law or in factin either of the suits, 
and that the sale of his property was therefore without jurisdiction - 
and null and void." And'that is precisely the case here. The fact 
that it was not brought to the notice of the Court that the defendant 
was a lunatic left the Court entirely without jurisdiction. The 
lunatic was never represented at all; anl his estate certainly was 
not represented in the rent suits. The sales under the decree- of 
that Court were nullities. The defendant No. r therefore, in any 
case, acquired no title by his purchase, he being, in fact, found 
to be fraudulent purchaser, who had acted deliberately in breach’ of 
his trust as de facto manager of Nobin. He could not, in any case, 
have been allowed to take any advantage whatever of the Court sale 
even if it had been made with jurisdiction. As he had no titlé- 
whatever, the purchasers from him have also acquired no title. The 
lower appellate Court has gone so far as to hold, as a fact, that the . 
defendants nos, 3 and 4 were aware throughout of the lunaty of the 
plaintiff and of the family affairs, and it has held that.it was 
not a donayide purchase’ for value. So that in any case, they - 
would have to make restoration by re-conveyance, had anything 
passed to them. But we hold, on the principles we have already 
enunciated, that the sales were nullities, and inoperative, and that 
nothing passed. ` l 


. Nothing has been said to us regarding the right of the defendants 
Nos. 3 to 8 to plot No. 1 in schedule 3, as tenants of the plaintiff ; 
nor does anything appear to have been said in the lower appellate 
Court: We must therefore take it that the original decretal order 
of the munsiff is the order in the suit which has been affirmed by 
the lower appellate Court and, as we are of opinion that both the . 
lower Courts are correct in their decision, this appeal must be 
dismissed with costs and the decrees of the lower Courts affirmed. 


. Chapman, J.—I agree. A sale in execution of a decree obtain- 
ed against a lunatic, who has not been properly represented is in my 
opinion a void sale, not merely voidable. In so far as the case of 
Uma Sundari Dasi v. Ramji Haldar (1) lays down any general rule to 
the contrary, I must respectfully dissent from it. The English cases 
there recited are no authority for any such general rule as that. stated 
in the judgment. 

A. N. R. C, Appeal dismissed. 


(1) (1881) I, L. R. 7 Cale, 242; 9, C. LR. 13... 
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Before Sir Lazwrenes Fenkins, K.C.I.E., Chief Justice, Sir Asutosh 
| Mookerjee, Knight, Fudge, and Mr. Fustioe Beacheroft. 


MAHARATA BIRENDRA KISHORE MANIKYA BAHADUR eui m 
" A 
BHOIRAB CHANDRA. CHAKRABARTI AND OTHERS* ce 
Rent.free tenure—Inference—Tenant holding without payment of rent fora March, 3r. 


long series of years—No proof of realisation of rent. | 


In a suit for declaration of the Zemindary title to certain funds, for assess- 
ment of fair and equitable rent thereon, and for recovery of back rent, it was 
found that the defendants tvere in possession for a long series of years without 
payment of rent and that the plaintiff had not proved shat rent had ever been 
realised in respect of the lands in suit : 


Held, that under the circumstances it coüld be inferred that the defendants 
held under a rent-free title. 


Tareeneepersad v, Kaleechurn (1), Dhunput o. Russomoyee (2) and Radha 
Gobind v. Prokash Chunder (3) referred to. 


Appeal by the Plaintiff. 


Suit for declaration of Zemindary title to certain lands, for assess- 


ment of fair and equitable rent thereon, and for recovery of three 
‘years’ back rent. 


Mr. S. P. Sinha, Babus Dwarka Nath Chuc herbuily ani Birendra 
Chandra Das for the Appellant. 


Babu Aukhoy Kumar Banerjee for the Respondents. 
The judgment of the Court was delivered by 


Mookerjos, J.—This is an appeal by the plaintiff in.a suit for March, 3I. 
declaration of his zemindary title to certain lands, for assessment of 
fair and equitable rent thereon, and for recovery of three years' back 
rent, The defendants resisted the claim on the ground that they held 
under a /Viskar or rent-free title, The Courts below have concur- 
rently held on the evidence that the defendants have been in posses- 
sion fora long series of years without payment of rent and that the 
plaintiff has not proved that rent has ever been realised in respect of 
the lands in suit. The Courts below- have inferred from this cireums- 
tance that the defendants hold under‘a rent-free title. This view is 
clearly right and is supported by the cases to which reference was 

* Appeal from Appellate Decree No, 1834 of 1910, against the Decree of 
A. H. Cumming E3q., District Judge of Tipperah, datedthe 28th February, 


1312, a'flirninz that of Babu Kedar Nath Chowdhury, Munsiff, 3rd Court, at 
Comilla, dated the 22nd February, 1909. 


(1) (1862) Marshall 215. (a) (4868) 10 W. R. 46t. 
(3) (1870) 14 W. R. 108. 
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-made in: the course of argument 3: Zareeneepersad v, Kaleethurn (1), 
Dhunput -v. Russomoyee .(2); Radha Gobind v; Prokash Chunder (3). 
The appeal consequently fails and pe D of the Court, below j is 


affirmed with costs. 
4 m 
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Before Sir Lawrence Jenkins, K. C, I. E., Chief Sustice, Sir Asutosh 


Mookerjee, Knight, fudge, and Mr. Justice Beachcroft. 
HARA CHANDRA MAJUMDAR AND OTHERS. — 


v. 


." MAHARAJA. RADHA’ KISHORE MANIKYA -BAHADUR.* 


Suit, maintainability of—Rent, assessment of, suit for— Grant—Alteration 
of rent in respect of alteration in MAD Tetas Act wae of 1885), 
_- See. 82. : pics ee . 
. Ina suit to recover possession « ob a fail _on the oun of. dispossession or 
in the alternative for assessment of rent, it was found that the’ land jn sult 
was not part of the original holding of the defendant buf, was subsequently 
~ acquired anid treated as an addition to the original holding, and the Court 
below refused the prayer for peace but decreed the liability of fus defendant 


to pay rent forthe same. Ec 


Held, that the suit was not maintainable : as not being farmed under section 

52 of the Bengal Tenancy Act, though the facts.found in the case were such 

^as would have been nepéssary to find if the s suit had been framed a as One under 
Section 52. i 
¢ t 


Appeal by the Defendants. . E pea ^ ye sees i 
] , Suit to recpver possession, of a tank on. the allegation- that the de- 
fendants dispossessed t the plsint£ i in 1898 or in. the. ee for 
assessment ofrent, — . "E "HM to. gu 

. The material facts and omen appear from the judgment. 

Babu Sasadhar Roy for the Appellants. 

Babus Dwàrha Nath Chucherbuty and Birendra Chandra. Das 
fori the e Respondent, j 


- 


rad 


C, A. v. 

* * Appeal iron "Appellate decree No.. joia of 1910, against the decree of Babu 
Jogendra Nath Bose, ist. Subordinate Judge of Noakhali, dated the 1st February 
1910, affirming that of Babu Jotindra Chandra ` iid Manag, Ist oe at 
Feni, dated the 18th June, 190g. 


Vor. XX] HIGH COURT. L3 


The judgment of the Court was delivered by 


Beachoroft, J.—In this suit the plaintiff sought to recover 
possession of a tank on the allegation that the defendant dispossessed 
him in the year 1898. There was an alternative prayer for assess- 
ment of rent. , 


The defendant alleged that plaintiff had never been in pesses- 
sion, that the tank had been excavated by his ancestor on land, 
which formed part of his holding, and that his ancestor had by 
paying the capitalised value of the rent to the landlord acquired a 
right to hold the land rent-free. 


The Munsiff found that the plaintiff's allegation of dispossession 
was false, and that defendant and his ancestor had been in 
possession for upwards of 50 years. He therefore refused the 
prayer for possession. He was however of opinion that the defen- 
dant was liable to pay rent for the tank, for he found that it previous- 
ly formed part of the mal land of the estate and disbelieved the 
defendant's story of payment of a premium on the capitalised rent, 
and acquisition of a right to hold it rent-free thereby. 


Hé also found that the tank had been dug with the premission 
of the plaintiff's predecessor and that defendant's possession was 
not adverse to the plaintiff prior to 1899. He further found that 
the tank was not on land forming part DE the defendant's original 
holding. f 

| He accordingly assess land to rent. 


On appeal only two points appear to have been argued bsforé 


the Subordinate Judge, viz, (1) that the onus -was in the plaintiff to: 


prove that the land was mal, (2) that the claim was barred. The 
learned Subordinate Judge disposed of these contentions by remark- 


ing as to the first that it was admitted that the land was mal and- 


virtually. admitted that rent was paid for it as payment of the rent 
of the holding was not denied, and as to the second, that the defen- 
dant held the land as appertaining to his jote, so his possession 
could never be adverse, and that he had in fact never asserted a 
rent-free title. 


He found as a fact that the defendant’s ancestor had acquired 
the land either by encroachment or by the landlord’s implied per- 
mission, as the latter had given permission to excavate a tank. His 
findings taken together amount to this that the- land was not part 
of the original holding but was subsequently acquired and treated 
as an addition'to the original holding. ' 
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On this appeal the learned pleader for the appellant has advanced 
two arguments only (1) that the suit must fail as plaintiff has not 
proved his ‘possession within 12 years of the suit (2) that the suit 
is premature, for as the plaintiff's ancestor had given -permission for 
the tank to be dug and rent had never been paid -or demanded, and 
the tank still exists, the purpose ofthe grant has not been exhausted. 

The first point needs no further comment than this, that the 
claim for possession has been dismissed and the appeal is against 
a decree for assessment of rent. 

As to the second point it need only be remarked that it was 
never the defendant's case that there had been a grant and no 
issue.was framed to deal with any such question. The defendant's 
case was that he had redeemed the rent by paying the capitalized 
value of it, a case which has been disbelieved. 

The real difficulty in the plaintiff's way is in the frame of the 
suit. His case now is that the land was not part of the original 
holding but was added to that holding by encroachment, The 
finding of the lower appellate Court is that it was added to and 
treated as part of the holding. In that view of the facts the suit 
should have been framed as one under section 52 of the Bengal 
Tenancy Act. 

To this the plaintiff’s pleader replies that the facts found are 
such as it would have been necessary to find if the suit had been fram- 
ed as one under section 52. The obvious answer to this argument 
is that the allegations in the plaint are not the allegations that would 
be made in a suit under section 52, and if the suit had been properly 
framed as one underthat section, the defendant might have taken 

a different line of defence and put the plaintiff to proot of the extent 
of the encroachment. 

In the circumstances the appeal must be allowed and the suit 
dismissed with costs in all Courts. 


4 


Appeal allowed. 
A. T, M. i b: 

| Before Mr. Justice Come and Mr. Fustice D. Chatterjee 
l MAHADEB MONDAL. 


! U.. : 
BIDHI CHAND MONDAL AND OTHERS. 
Guardians and Wards Act (VIII of 1890), Secs. 39, 42, 47— Guardian, re- 
moval of-~Successor to guardian removed, appointment of—Appeal. 
- An appeal was preferred to the High Court against‘an ~order passed by the 
District Judge removing the appellant from the guardianship of a minor, and 
* Appeal from Original Order, No. 395 of 1912,’ against the order of 
T. C. Mukherjee Esq, District Judge, Purneah, dated the 16th of April, rota. 


- 
- 


Vor. XX] HIGH COURT. 


appointing the xasir of the Court to be guardian. Upon an objection being 
taken as to the competency of the appeal. 


Held, that an appeal lay inasmuch as the question contested in the à 
was whether the guardian was properly removed ; and there being no materials 
on the record for any opinion as to whether there was a case for the removal 
of the guardian, the case was sent back to thelower Court so that the matter 
might be properly dealt with under section 39 Of the Guardians and Wards Act 
after giviag the guardian opportunity to give any explanation he might desire 
to put forward. 


Appeal by the guardian removed, Mahadeo Mondal. 


This appeal arose out of an application for removal and appoint. 
ment of guardian. It appears that three persons were appointed joint 
guardians of a minor, Bidhi Chand Mondal, and that subsequently the 
minor filed a petition through two of his guardians praying that his. 
present guardians might- be removed, and that the Sheristadar or 
Nazir might be appointed his guardian instead. The learned District 
Judge accordingly passed an order removing the guardians, and 
the Nazir of the Court was appointed guardian of thé minor, and 
was directed to take over charge of the minor's properes ane 
manage the minor's estate. 


‘Against this order Mahadeo Mondal, one of the joint i cians, 
preferred the above appeal to the High Court. 


Babu Bimala Charan Deb £or the Appellant. 
Babu Sarat Chandra Mukherjee for the Respondent. 


The judgment of the Court was as follows: 

This is an appeal against an order of the District Judge of 
Purneah removing one Mahadeo Mondal from the guardianship of a 
minor Bidhi Chand, and appointing the Nazir of the Court to be 
guardian in his place. 


An objection is taken that this order must have been passed 
under section 42 of the Guardians and Wards Actin so far as it 
appointed the /Vazir to be the guardian and that, therefore, no appeal 
lies. This may be so; but section 42 could only come into operation 
if Mahadeo was properly removed and this is the question contested 
in this appeal. It appears to me perfectly. clear that he was not 
properly removed. A court can, of its own motion, remove a guar- 
dian under section 39 of the Act for the reasons given n that 
section. 


It has been suggested on behalf of the c Mahadeo 
jn this case failed to discharge certain duties of the trust and acted 
^in contumacious disregard of the orders of the Court; that may or 
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may not be'so. But the learned judge did not pass his order on 
these grounds and we have no materials before us for any opinion 
whether there was a case for Mahadeo’s removal or not. 


It is also suggested that the Court might have acted in considera- 
tion of the preference of the minor under section 17 of the Act. 
But there is'nothing before us to show that the Court ever consulted 
the minor personally at all. 


It seems to us perfectly clear that the case must go back to the 
Distriot Judge in order that he may deal with the matter properly 
under section 39. Mahadeo should be clearly informed. under what 
clause or clauses of section 39 heis being proceeded against and 
should be allowed to give any explanation he may desire to put 
forward. 

Meanwhile the Nazir of the Court will continue guardian of the 
property of the minor. 

We make no ofder as to costs. 


l Appeal allowed, case remanded, 
A N, R. C. 





Before Sir Lawrence Fenkins, K. C. I, E, Chief Justice, 
Sir Asutosh Mookerjee, Knight, fudge, and Mr. Fustice 
Beachoroft. 


ALLABUDDIN AND OTHERS. 


x V. 
MAHARAJA BIRENDRA KISHORE MANIKYA BAHADUR *. 


Rent; assessment of-—Rent not realised for many years—Adverse possession—ljara 
— Possession without payment of rent after expiry of lease. 


A certain mouza was given in ijara to the appellants’ predecessor for about 
So years ago. They excavated a tank there after taking permission from the 
respondent’s predecessor. Neither the respondent nor his predecessor ever 
realised rent for the tank andits bank during the continuance or after the ex. 
piry of the Lease: 
. Held, (4) that the ijara constituted a good answer to the plea of limitation 
by adverse possession. 


. (a) That the doctrine laid down in. Ramsden v. Dyson (1) was applic- 
able. 


* Appeal from Appellate Decree No. 1613 of 1910, against the decree of 
Babu Raj Krishna Banerjee, Subordinate Judge, grd Court, of Tipperah 
dated the 4th February, tg1o affirming that of Babu Nalininath Das Gupta, 
officiating Munsiff, 6th Court, at Comilla, dated the 26th Ju'y 1902. 


(1) (1866) L. R, 1 H. L, Eng. '& Ir, App. Cas, 129. 


VOL, XX] ; HiGH COURT. 


Appeal by the Defendants. 


Suit for recovery of Khas possession of a tank and its bank or in 
the alternative for assessment of rent for the same. 


The defendants’ case was that they had been enjoying the land 
and tank in question for a long time in niskar right and by right of 
adverse possession, that they were not the Khas or mal lands, that 
they. had been enjoying the lands rent-free by virtue of a Sanad 
granted to some of their forefathers by the plaintiff's predecessors, that 
the plaintiff was estopped by his and his predecessors' acts and that 
the lands of the mouza did not bear rentat the rate of Rs 2 per Kani 
as alleged by the plaintiff. 


The Court of first instance found that the tank was adjacent to 
lands of the defendants’ jote under the plaintiff, that the defendants 
were in possession for more than r2 years, that no rent was ever paid 
by’ the defendants, that the defendants were ijaradars for 50 or 60 
years, and the ijara ended ro years before suit, that the Sunad was 
not proved, and that the defendants asserted siskar in the Settlement 
Khatian in 1896, which was published in 1899, 10 years before the 
institution of the suit, It did not allow the plaintiff Aas possession 
of the land in suit but declared the plaintiff's right to receive rents 
for it from the defendants, at the rate of 8 annas per Xani per annum 
commencing for the year 1315 F.S. The lower appellate Court 
affirmed that decree by holding that the defendant's ancestor ex- 
cavated the tank more than 12 years ago after taking permission from 
the plaintiff's ancestor, that no rent had ever been paid, and that the 
defendants were ijaradars for about 50 or 60 years and their assertion 
before the Settlement officer of ziskar right could not be adverse to 
the plaintiff on the authority of Sarat v. Bhobo (QM . The , defendants 
then appealed to tbe High Court. 


Babu Sasadhar Roy for the Appellant. 


Babu Gobind Chandra Dey Roy (with him Babu Dwarka Nath 
Chuckerbuity and Birendra Chandra Das) for the Respondent. 


The Judgment of the Court was delivered by’ 


Jenkins C. J.—In our opinion the Ijara constitutes a good 
answer to the plea of limitation. But it is manifest that we have here 
conditions which bring into play the doctrines to which expression has 

~ been given in a number of. cases purporting to follow Ramsden v. 


-— 


(1) (1886) I. L. R. 13 Calc. 101. 
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Dyson,(1).* We are by no means satisfied that this has been thoroughly 
appreciated by the lower appellate Court, and were it not that the par- 
ties before us have taken up a reasonable attitude it might have been 
incumbent on us to have sent down the case for further investigation 
in the lower appellate Court. This is now unnecessary, because the 
appellant aceepts and the respondent does not object to our sugges- 
tion that the appellant should be, in respect of the land in suit, 
treated not merely asa settled raiyat but a raiyat holding at fixed 
rates, the rate being 8annas per Kani as settled by the lower 
Courts. 
In the circumstances we make no order as to costs. 

A. T. M, Ordered accordingly. 
i (1) (1866) L. R. HH. L. Eng. & Ir. App. Cas. 129. 


* See Ahmed ‘Yar Khan v. The Secretary af State for India in Council ( 1991) 
I. L.R. 28 Calc. 693 P. C. and Maharaja Birendra Kishore Manikya Bahadur’ 
v. Akram Ali (1912) 15 C. L. J. 194; L L. Ri 39 Cale 431—Rep. 





Before Mr. Justice Come and Mr. Y ustice Beachcroft. - 
RAM KRISHNA SADHUKHAN. 
y». o 
MONINDRA MOHAN RAY. ? 
Admissibility—Evidence Act (I of 1872), Secs. IT, 32—5 tatement as to 
date of birth—Deceased person—Minority, question of. 
- A statement by a person who is dead, in a petition‘for guardianship that a 
certain person was born at a certain time, is not admissible in evidence under 


section 32 of the Evidence Act. Sucha-statement alone is not admissible - 
under section 11 of the said Act. 


Appeal by the Plaintiff. 
Suit for money on two handnotes. 
The Court below dismissed the suit on the statement of a certain : 


person who is dead in a petition for guardianship. The question in 
appeal was whether such statement was admissible in evidence. | 


Babu Sarat Chandra Roy Chowdhry for the Appellant. 


Babus Tarakishore Chowdhry and Kshetra Gopal Banerjee for 
the Respondent. 


* Appeal from Appellate Decree No. 868 of 1913 against the decrea of 
H. Walmsley Esq, District Judge of 24-Perganas, dated the 2nd December, 1912, 
affirming that of Babu Bankim Chunder Mitter, Subordinate Judge, 1st Court, 
at Alipur, dated the 26th February, 1912. 


VoL. XX.] ^ “HIGH COURT. 


The judgment of the Court was delivered by 

Coxe J.—This appeal arises out of a suit for money on-two 
handnotes, The defence was minority. The Courts below have 
dismissed the suit and the plaintiff appeals. 

It is first contended on behalf of the appellant that the Courts 
below erred in admitting the statement of one Nistarini Debya in 
evidence, Nistarini apparently i is dead. She applied to be appointed 
guardian of the defendant and in her petition she stated that he 
was born on the r2th ‘January 1890. “The learned District Judge 
following the decision in DAanmull v. Ram Chunder Ghose (1) held 
that this statement was admissible in evidence. It is however, 
difficult to reconcile that case with that of Satis Chunder Mukhopadhya 
V. Mohendro Lal Pathuk (2) and certainly in the, present 
case we cannot hold that the statement now before us can be 
regarded as one relating tothe existence-ofany relationship by 
blood, marriage or adoption. and therefore admissible under 
Section 32 of the Evidence Act. 

It has been contended that the statement is admissible under 
Section 11 of the same Act. But that section, in our opinion, was 
never intended to cover .statements of this kind. The learned 
District Judge based his decision.on this statement alone. He says 
in ‘Hig judgment “ The first question is .whether the defendant 
Manindra was a minor when he executed either or both of the hand. 
notes.” He then deals with the oral evidence and says with regard 
to it “It is impossible to come to a definite decision on this 
evidence.” ‘Clearly therefore, on the evidence other than the state- 
: ment of Nistarini he was not prepared to hold that the defendant 
was a minor. l l . : 

That being so, the appeal must be allowed, the decree of the 
lower appellate Court set aside and the case sent back to the 
District Judge in order that he may dispose of es second issue in 
the case. 


Cost will abide the result. l * 
A, T. M. | e | | Appeal allowed. 


(1) (1890) I. L. R. 24 Calc. 265. (2) (1890) I. L. R, 17 Cale. 849. 
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Before Mr. Justice Fletcher and Mr. Fustice Richardson. 
KUNJA BEHARI SEAL, 
$ 
RAJA DURGA PRASAD SINGH ann orHERs. 
Grant, Mogholi Brahmattar—Tenure, held for more than 100 years at a fixed 
rent—Evidence of terms of the grant, absence of—minerals, right to. 


Where a grant was proved to be a Mogholi Brahmattar grant held at a fixed 
rent for more than 100 years, but there was no document evidencing the 
grant, and it was not proved that there were mines opened on the property 
at the date of the grant, or that the grantee or his successors in interest 
had a prescriptive right to work any of the minerals under the property : 

Held, that the inference that could be drawn from these facts was that 
although Brahmattar was a permanent tenure, the grant did not transfer the 
minerals to the grantee. 

Hari Narayan Singh Deo v Sriram Chakravarti (1) yoli Prasad Singh v. 
Lachipur coal Company (2) and Durga Prasad Singh v.- Braja Nath Bose 
(3) followed. l 


` Appeal by the Plaintiff, Kunja Behari Seal. 

This appeal arose out of a suit brought by the-plaintiff for declara- 
tion òf his title to 15 as. 24 gds. share in the subsoil of Mouzah 
Jitpur inthe pargannah of Jheria. Plaintiff’s case was that the 
rights to the minerals lying beneath the Mouzah passéd to the 
ancestors of his predecessors-in-interest, f.e. the Tewari defendants 
in the case, by virtue of a Mogholi Brahmattar grant, at a rent of 


Rs. 16a year, by the ancestor of the defendant No. 1 more than 


100 years ago, The suit was contested in/er alia on the ground that 
the grant did not pass the minerals to the grantee. 


The learned Subordinate Judge gave effect to the contention o 
the contesting defendants and dismissed the suit. 
Against that decision the plaintiff appealed to the High Court. 


Mr. B. Chuckerbuity, Babus Shib Chander Palit, anc Hiralal 
Sanyal, for the Appellant. 


Babus Mohendra Nath Ray, Lalit Mohan Ghoseand Tarakeswar 
Pal Chowdhury for the Respondent. 
. C. A. V. 
* Appeal from Original Decree No. 197 of 1911, against the decree of Babu 


Advaita Prasad De, Subordinate Judge of Manbhum, dated the rith 
March, 1911. 


(1) (1910) I. L. R. 37 Calc. 723. — (2) (1911) I. L, R. 38 Calc. 845. 
(3) (1912) I. L. R, 39 Calc. 696. 


VoL. XX. ] HIGH COURT. 


The following judgments were delivered : 


Fletcher, J.—The only question arising for our decision in 
the present appeal is whether the minerals lying beneath the Mouza 
Jitpur in the perganah of Jheria passed to the ancestor of Tewari 
Defendants by a mogoli Brahmattur grant at arent of Rs. 16 
a year by the ancestor of the defendant No. 1. The plaintiff has 
acquired a.15-21/4 gandas in the subsoil of the mouzah from the 
Tewaris and brought the suit for the declaration of his title to such 
share. His claim was resisted by the contesting defendants on 
various grounds the only one of which it is now material to consi- 
der is the defence that the Brahmattur granted by the ancestor of 
the defendant No. 1 to the ancestor of the Tewari defendants did 
not pass the minerals to the grantee. The evidence before us is 
small and the case largely depends upon what are the proper inferen 
ces of fact to be drawn from certain admitted facts. 


There isno document evidencing the grant of the Brahmattur 
although it would appear that it was granted more than 100 years 
ago. At that time it is not probable that any one thought of there 
being coal under these lands. In an attempt to prove the origin 
of the Brahmattur grant the plaintiff called the defendant No. 17 to 
prove the origin of the grant. His statement was that he heard 
from his grandmother that his ancestor had become degraded for 
some spiritual services rendered to the ancestor of the defendant 
No. r and therefore the former Raja made a gift of the whole of 
of his rights in the mouza. The learned Judge very properly re- 
fused to accept this statement as proving the origin of the grant. 


The only facts proved are first that the grant was a Mogoli 
Brahmattur grant and secondly that it has been held for more than 
100 years at the same rent of Rs. 16. From these facts the learned 
Judge drew the inference the Brahmattur was a permanent tenure 
held ata rent of Rs. 16 a year. He however came to the conclu- 
sion that such a grant did not transfer the minerals to the grantee. 
It is not suggested inthe present case that there were any mines 
` opened on the property at the date of the grant nor that the plaintiff 
or the persons from whom he derives title have a  prescriptive 
right to work any of the minerals under the property. The learned 
Judge therefore came to the .conclusion that the ‘plaintiff had not 
shown that the former Raja parted with the minerals when he made 
the Brahmattur grant to the Brahmin Bekari Tewari. 


I think the learned Judge in this view was correct. The present 
case appears to me to be covered by authority, 
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Civi. The first case to which we havé been referred is the case of 
1914; Hari Narayan Singh Deo v. Sriram Chakravarti (1) which is a de- 
0, cision of the Judicial Committee of the Privy Council. The contest 
Munja Behari Seal . ; ; , 
S. in that case was between the Zemindar and certain Goswamis, the 
Durga Prasad. shebaits of an Idol. Lord Collins in delivering the opinion of their 
Fletcher, F. Lordships made the following remarks “On the whole it seems 
E to their Lordships that the title of the Zemindar Raja to the village 
Petina as part of his Zemindari before the arrival of the Goswamis 
on the scene being established as it has been he must be presumed 
to be the owner of the underground rights thereto appertaining in 
the absence of evidence that he ever parted with them and no such 


evidence- has been produced." 


I think that decision covers the case now before us. There can 
be little if any distinction between the case of a Mogoli Debuttur and 
a Mogoli Brahmattur grant. It has however been argued before us 
that the decision does not-apply to the present case having regard 
to certain remarks made by Lord Collins in an earlier portion of 
the judgment. But a perusal of the judgment convinces me that 
in using the expression “occupancy right” their Lordships were not 
considering whether the idol was a tenure-holder or a raiyat with an 
occupancy right or a raiyat with a non-occupancy right. It seems 
manifest to me that their Lordships were using this expression as 
opposed to the right ofthe Zemindar who had the proprietory 
interest. 


. The next case that was cited to us was that of yoti Prasad 
Singh v. Lachipur Coal Company (2). The facts in that case are un- 
distinguishable from the present, ‘The grant in that case was a 
Mogoli Brahmattur grant. The learned Judges held that such a 
grant even though permanent did not pass the mines unopened at 
the date of the grant, Next comes the case of Durga Prasad Singh 
v. Brajanath ose (3) which was also a decision of the Judicial 
committee of the Privy Council. The contest in that case was 
between the persons claiming title from a Digwar and the Zemindar 
and it’ was held that the minerals were vested in the Zemindar. 
-Against these decisions the appellant relies in the case of Sone? Kooer 
v. Himmu! Bahadur (4). But the only point decided in that case 
was that on the failure of heirs of a person to whom a p-rmanent 
tenure had been granted the escheat was to the Crown and not to 
the Zemindar. But that case has nothing to do with the question 


(1) (1910) I, L. R. 37 Calc. 723 (a) (1911) I. L: R, 98 Calo, 845. 
(3) (1614) I. L. R. 39 Cale, 696. (4) (1826) L. L R, 1 Cale. 391, 
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of what was granted to the tenure-holder in the first instance. I 
think therefore that the learned Subordinate Judge came to a correct 
conclusion when he .held that tbe Mogoli Brahmattur grant to the 
ancestor of the Tewari defendants did not pass the minerals under 
the mouza. , 

Accordingly the present appeal fails and must be dismissed 
with costs, 

We allow only one set of costs to be divided between the different 
sets of respondents who have appeared. The respondents- are not 
entitled to the paper-book costs incurred by them. 

Richardson, J.—I agree that the case is covered by authority 
and that the appeal must be dismissed. 


A. N.R. C. Appeal dismissed with cosís. 


e—a 


Before Mr. Fustice Chitty and Mr. Fustice Zeunon. 
MAHARAJA JAGADINDRA NATH ROY, 


V, 
MADHUSUDAN DAS MOHUNT AND OTHERS. 

Mutt—Document, ifa will—Asthal peoperties—Successor, appointment of 
—Title, question of—Letiers of administrations 

No letters of administration can be granted in respect of properties held by 
a person in his capacity of Mohunt. 

Mohunt ib Lal v. Mohunt Faga Mohan (1) and Parsania v. Hart Charan 
(2) followed. Ranjit v. Sagannath (3) distinguished. 

,, On a bona fide application for probate or letters of administration the Court 
will not go into a question of title, with reference to property, of which the 
deceased purported to dispose or in respect of which he died intestate. 

Where a Mohunt by a document purported to appoint his successor on 
the gaddi, and to make over to him as Mohunt all the properties of the Asthal 
and the right of performing the JDeósheba and did not purport to deal with 
any property of his own: 


Held, that the document was not a will and could not be admitted to 
probate. Chaitanya Gobinda v. Dayal Gobinda (4) followed. 
. Appeals by the Objector, and the Petitioner. 

Application for probate of an alleged will. 


The material facts and arguments appear from the judgment. 


* Appeals from Orginal Decrees Nos. 169 and 195 of 1912, against the 
decree of E. Panton Esq., District Judge of Murshidabad, dated the 16th May 
1912. 

(1) (1898) 16 C. W. N. 798. 

(2) (1912) 17 C. L. J. 65- 


(3) (1885) 1. L, R. 12 Calc.375. 
(4) (1905) I, L. R. 32 Calc. 1082. 
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Babus Omakalt Mukherjee, Golap Chunder Sarkar and Rishindra 
Nath Sarkar for the Appellant, in R. A. No. 169. 


Babus Dwarka Nath Chuckerbully and Yutindra Nath Lahiri 
for the Appellant in R. A, No. 195. 


Babus Dwarka Nath Chuckerbutly, Jalindra Nath Lahiri and 
Krishna Kamal Maitra for the Respondents in R, A. No. 169. 


Babus Golap Chunder Sarkar, Krishna Kamal Matra and 
Rishindra Nath Sarkar for the Respondents in R. A. 195. 


Ce A. Y. 


The judgment of the Court was delivered by 


Chitty J.—These appeals arise out of an application made 
by Madhusudan Das for probate of a document said to be the will 
of Raghunath Das Brajabasi. Radhamohan Das was the Mohunt 
ofthe Lohaganj Akhra. Onthe 6th June, 1903 in consideration 
of Rs. 12,000 he transferred the whole of the Asthal properties 
(including the right of performing the Debsheba) by way of 
usufructuary mortgage to the Maharaja of Nattore for a period of 40 
years, the Maharaja making an allowance to support the Debsheba. 
There was also an ekrarnama of even date, to which we need not 
more particulary refer. Raghu Nath Das claiming to be the 
successor of Radhamohan filed a suit iz forma pauperis (No. 77 of 
1905) against the Maharaja to set aside the mortgage, except as to 
any payments properly made on account of the Asthal. The 
plaintiff obtained a decree and the Maharaja appealed to this Court. 
That appeal (No 371 of 1906) came on for hearing and on znd 
June 1910 this Court delivered judgment and ordered a remand 
for the ascertainment of certain amounts. ‘The findings of the lower 
Court have now been returned and the appeal is ready for final 
disposal. 


On the gth July 1911, however, Raghu Nath Das died. He is 
alleged to have executed a will the day before his death, and that 
is the document now propounded by Madusudan Das, the execu- 
tor therein named. He applied for probate or in the alternative for 
letters of administration. The District Judge has refused his applica- 
tion on the ground that the document is not a will of which probate 
can be granied. Madhusudan Das has appealed and his appeal 
is No. 169. To that there are cross objections by Naga Behari 
Das who claims to have succeeded Raghunath Das as Mohunt that 
the District Judge was wrong in not holding that he had a docus 
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standitin the probate proceeding and in not awarding him costs. 
The Maharaja, who was definitely found by the District Judge to 
have no Jucus standi, has filed a cross appeal, No. 195. 


The real question between the parties is who is entitled to be 
substituted. in place of Raghunath Das as respondent in appeal 371 
of 1906, but that cannot be determined in these appeals. The 
only question before us is whether the document propounded is 
a will of which probate can be granted. If it is, the case would 
have to be remanded to the District Judge for enquiry into the 
genuineness of the document, which is disputed. We are however 
of opinion that the decision ofthe District Judge is correct. The 
learned pleader for the appellant Madhusudan Das relied on the 
case of Behary Lal Sandyal vs. Yuggo Mohun Gossain (1) and 
a number of decisions following upon it, which establish the 
proposition, that on a ‘dena fide application for probate or letters 
of administration the Court willÀnot go into questions of title, with 
reference to the property of which the deceased purported to dispose 
or in respect of which he died intestate. That is a proposition 
which cannot be gainsaid, butthatis notthe question before us. 
What we haveto determine is whether this document is really 
a will. A careful perusal will show that itis not. Raghu Nath Das 
by this document purported to appoint the minor Madan Mohan 
Das as his successor on the gaddi, and to make over to him as 
Mohunt allthe properties of the Asthal aud the right of perform- 
ing the Debsheba. Raghunath Das did not by that document 
purport to deal with any property of his own. It is clear from 
his petition to sue informa pauperis that he had none. .The peti- 
tion also for probate or letters of administration makes mention only 
of the Debuttar properties. -The case appears to be indistinguish- 
able from Chaitanya Gobinda» Pujari Adhikari v. Dayal Gobinda 
Adhikari (2) and we are content to follow that Ruling. 


As for letters of administration there is distinct authority that they 
cannot be granted in respect of properties held by a person in his 
capacity of Mohunt. See Afohunt Jib Lal Gir v. Mohuni Yaga 
Mohan (3) in which the case of Ranjit Singh v. Jagannath Prosad 
Gupta (4) was distinguished, and Parsania v. Hart Charan Das (5). 
We agree with those Rulings, and the case distinguished is equally 
distinguishable from the present. | 


(1) (1878) L L. R. 4, Calc. 1. (3) (1898) 16 C. W. N. 798. 
(2) (1905) I. L, R. 32 Calc. 1082. (4) (1835) I. L- R. 12 Cale. 375. 
(5) (1912) 17 C. L. J. 65. 
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The Maharaja does not press his appeal, nor Naga Behari Das 
his cross-objections. 


Both appeals and the cross-objections are dismissed. We leave 
the respective parties to bear their own costs. 


n" T. M. 


Appeals and cross objections 
dismissed. 


Before Mr. Justice Ghosh and Mr, Fustice Prati. 


MOHAMED FAIZ CHOWDHURY AND ANOTHER 
D 
KASHI NATH GHOSH.* 


Burden of proof—Revenue Sale—Residuary estate. 


There was a certain taluq in the register of the revenue authorities, From 
time to time, separate accounts were opened with the different share-holders of 
that taluq in respect of specified portions thereof, and ultimately a residuary 
taluq which still bore the original Tauji number was left in the hands of the 
person who defaulted in the payment of the Government revenue, the result 
being that the residuary estate was sold up and purchased by the plaintiff. 
The plaintiff brought a suit for possession: 

Held, that it lay on the plaintiff to prove that the land formed part of the 
residuary taluq. 

Appeal by the Defendants. 

Suit for ejectment. 


The material facts and arguments appear from the judgment. 


Babu Umakali Mukerjee and Moulvi Mahomed Habibullah for 
the Appellants. 


Babu Brojo Lal Chuckerbutty for the Respondent. 
The judgment of the Court was as follows 


This appeal arises out of a suit instituted by the purchaser at 
a sale for arrears of Government revenue. The Court of first 
instance dismissed the suit, but the lower appellate Court has 
given the plaintiff a decree such as he claimed. The facts are. shortly 
these: There is ataluq Gour Hari Sing No. 1 in the register of 
the revenue authorities. . From time to time, separate accounts were 
opened with the different share-holders of this taluq in respect of 


‘specified portions thereof, and ultimately a residuary taluq which 


* Appeal from Appellate Decree No. 1192 of 1903, against the decree of 
Babu Durga Churn Sen, Subordinate Judge of Sylhet, dated the rath March, 


1903, modifying that of Babu Giris Chunder.Sen, Munsiff of Moulvibazar, dated 
the 26th February, 1900. 
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still bears No. 1. was left in the hands of the person who defaulted 
in the payment of the Government Revenue, the result being that 
the residuary estate was sold up and purchased by the plaintiff. The 
defendant denied the title of the plaintiff, and urged that the lands 
claimed by him did not appertain to taluq Gour Hari Singh, but to 
a different taluq. The Munsiff amongst others, raised the following 
issue. ‘Do the lands in suit appertain to talug No. 1, Gour Har 
Singh ?" That issue was understood by that officer as involving 
two questions, first, whether the lands claimed appertain to the main 
estate taluq Gour Hari Singh, as it stood at the time of the permanent 
settlement and secondly whether the said lands appertain to the 
residuary estate talug Gour Hari Singh No. r, as it was purchased 
by the plaintiff at the revenue sale. The Munsiff held that the 
plaintiff had failed to prove that the lands appertain to the residuary 
estate, and he remarked that no evidence was adduced by the 
plaintiff to. show that the said lands do not appertain to the separate 
shares, but to the residuary estate which the plaintiff purchased. The 
Subordinate Judge in appeai thought that it was not necessary for 
the plaintiff and indeed the plaintiff could not be in a position to 
prove that the lands in question appertain to the residuary share of 
the taluq that plaintiff purchased and finding upon the amin’s 
investigation, that they appertain to taluq Gour Hari Singh, gave the 
plaintiff a decree. We think, however, that it wes not sufficient for 
the plaintiff to prove inthe circumstances mentioned that the lands 
in suit appertain to taluq Gour Hari Singh as it stood at the time of 
permanent settlement, for there being separate accounts opsned with 
various other individuals i in respect of specified portions of the taluq 
and there being certain other specified portions of land left as the 
residuary taluq and the plaintiff having purchased that residuary 
taluq it was his duty to prove that the-lands in suit appertain to that 
talug, that is to say, the residuary taluq and it was not enough for 
him to prove that the land formed part of the entire taluq Gour Hari 
Singh. It will be observed that this was a ‘suit in ejectment and 
the plaintiff must succeed upon the strength of his own title. Let 
us suppose for a moment that thé lands in suit appertain to the 
shares in respect of which separate accounts were opened before the 
revenue sale took place. If the plaintiff succeeds, he would be 
recovering a decree for the lands which do not belong to him but 
to some other shares, though within the same talug Gour Hari Singh 
No. r. In this view of the matter, it seems to us that the judgment 
of the Subordinate Judge, as it stands at present, is defective 
and cannot therefore be supported, Referring however to the Isgue 
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Civir, that was framed by the Munsiff, it is quite possible that the 
1965. plaintiff understood that issue as being confined to the question 
dans whether the lands in suit appertained to the whole taluq Gour Hari 


aiz Chowdhu : . 
p K Singh No. r, and that it had no reference to the further question 


v. 

Kashi Nath Ghosh. whether they appertain to the residuary share of the talug, though 

o it must be stated that the Munsiff who tried the case understood 
it ina different sense. But as we have already stated, it is just 
possible that the plaintiff understood the issue as an issue confined 
to the situation of the land as within the whole talug Gour Hari 
Singh No. r, and the absence of any proof on his part upon the other 
question may well be accounted for in that way. In these circums- 
tances we are of opinion that the case should be sent back to the 
Court of first instance with a view to allow to the plaintiff an 
opportunity of proving if he can, that the lands in suit appertain to 
the residuary share as talug Gour Hari Singh No. r. The parties will 
be at liberty to adduce fresh evidence upon this matter. Costs will 
abide the result. 





ACT. M. 
Case sent back. 
Civir, NE ; ; 
meis Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Justice 
1914. Beachcroft. 
à 
May 30; KULADA PROSAD DEGHORIA 
1913. 7 
rm : # 
E KALI-DAS NAIK AND OTHERS.' 
E Ancient deeds— Endowment, deeds of——Construction—Terms ambiguous— 


External evidence, if admissibie. 


Where, in the deeds, the properties were described as debutter but were given 
to the grantee who was to enjoy them from generation to generation in perfor. - 
mance of the sheba of the Goddess : 

Held, that the deeds being ambiguous and ancient ones, the Court might 
determine the true character of the endowment from the manner in which the 
dedicated properties had been held and enjoyed. 

Gunga v. Brindabun (1), Maddun v. Komul (2) Ram Chandra v. EHE 

. Singh (3) and Madhub v, Sarat (4) referred to, 

* Appeal from Appellate decree No. 2056 of 1910, against the decree of E. B. 

H. Panton Esq., District Judge of Burdwan, dated the 12th March, 1910, con- 


firming that of Babu Atul Chandra Batabyal, Subordinate Judge of Burdwan, ^ 


dated the 2nd January, 1909. 


(1) (1865) 3 W. R 142, (a) (1867) 8 W. R. 42. 
(3) (1899) I. L. R. 27 Calc. 242 (252) (4) (1910) 15 C. W, N, 126. 
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Appeal by Defendant No. 1. 
Suit for recovery of possession of immovable property on declara- 
tion of title. 


In the early years of the r9th century, the then Maharaja of 
Pachete made two grants in favour of the predecessor of the 
appellant. The first of these grants was described as a debwiter 
pota of a village J. given for the sheba of the Goddess Kalyanes- 
wari. ‘The grantee was directed to bless the grantor and to enjoy 
the land peacefully. In the second deed, village D was granted 
as rent-free debu/ter through the grantee for the seba ofthe same 
Goddess, and the grantee was directed to enjoy the land from 
generation to generation after performance of the sheba of the 
Goddess. E 


The Courts below concurrently found in favour of the plaintiffs 
and gave them a decree, on declaration that their title had not been 
affected by the sale in execution ofa rent decree in a fraudulent 
suit for recovery of alleged arrears of rent. The plaintiffs were 
permanent lessees from the previous shebait, The permanent leases 
were granted in 1829. 


Babus Golap Chandra Sarkar, Sarat Chandra Dutt, Narendra 
Kumar Bose, Biraj Mohan Mojumdar and Rishindra Nath Sarkar 
for the Appellant. 


Dr. Rash Behary Ghose and Babu Bepin Behary Ghose for the 
Respondents. 


The iudgment of the Court was delivered by 

Mookerjee, J.—This is an appeal by the first defendant in 
a suit for recovery of possession of immovable property on declara- 
tion of title. The Courts below have concurrently found in favour 
of the-plaintiffs and have given them a decree, on declaration that 
their title has not been affected by the sale in execution of a rent 
decree in a fraudulent suit for recovery of alleged arrears of rent. 
On the present appeal, one substantial question of law has been 
argued touching the validity of the title of the plaintiffs, which is 
based ultimately on two permanent leases granted by a shebait in 
respect of the properties of a religious endowment. The facts 
antecedent to this litigation, though of a complex character, may 


. * be briefly narrated in so far as such recital is necessary for the 


appreciation and determination of the question of law ‘raised 
before us. 
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Civit, The disputed properties lie within the Zemindary of the Maharaja 
1914. of Pachete, In the early years of the roth century, the then 
C Maharaja made two grants infavour of one Deb Nath Deghoria, 
phere the predecessor of the appellant. The first of these grants was 
© ®© Kai Das - described asa debu//er pattah of village Jamirkuri given for the 
Mookerjee, S. sheba of Goddess Kalyaneswari. The grantee was directed to bless 
er the grantor and to enjoy the land peacefully, In the second deed, 


village Debipore was granted as rent free deóu//er through the 
grantee for the sheba of the same Goddess, and the grantee was di- 
rected to enjoy the land from generation to generation after 
performance of the sheda of the Goddess. The controversy bet- 
ween the parties relates to the true nature of these grants. On 
behalf of the defendant appellant, it has been contended that the 
dedication was of the completest character known to law, to use 
the language of their Lordships of the Judicial Committee in 
Jagadindra v. Hemanta Kumari (1), that the properties consequent- 
ly vested absolutely in the. Goddess, and that it was not com- 
petent to the shebait to grant a permanent lease ofany portion 
thereof .as was done to the predecessor of the plaintiffs. On 
behalf of the plaintiffs respondents, it has been argued, on the 
other hand, that the properties; after the grants, retained their 
secular character, though they became impressed thereby with a 
religious charge, as in the case of Ashufosh v. Doorga(2). The Courts 
below have concurrently accepted the contention of the plaintiffs 
respondents, which, in their opinion, is consistent with the terms 
of the deeds and also with the manner in which the dedicated 
properties have been’ held and enjoyed for nearly a century. This 
view has been assailed on behalf of the first defendant, who claims 
to be the present shebait of the endowment and maintains that 
the properties in suit are the absolute deóut/er of the Goddess. 
In support of this view, reliance has been placéd upon the decision 
of their Lordships of the Judicial Committee in Ad;iram Goswami 
v. Shyama Charan Nandi (3). In our opinion, the decision men- 
tioned does not assist the appellant. The two deeds are at best 
ambiguous, for although the properties are described as debuffer, 
yet they are.given to the grantee, who is to enjoy them from genera- 
tion to generation on performance of s4eó1 of the Goddess. The 
view may reasonably be maintained that the grants were not made 
to the Goddess herself but were made to Deb Nath Deghoria in 
' (1) (1904) I. L. R. 32 Calc. 129; L. R 31 1. A. 203. - 
(2) (1873) 1, L. R. 5 Calc. 438; L. R. 6 I. A, 183. 
` (3) (1909) 1. L. R, 36 Calc. 1003 ; L. R. 36 I. A. 148; 10 C, L. J. 284. 
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order that he might, on performance of the sheba of the Goddess, 
enjoy the properties from generation to generation. In these 
. circumstances, the Court may determine the true character of the 
endowment from the manner in which the dedicated properties 
have been held and enjoyed: Gunga v. Brindabun (1), Afuddun 
v. Komul (2) Ram Chandra v. Ranjit Singh (3), MadAhub v. 
Sarat (4X  Tulsidas v. Siddhit and Mohan v. Ttkatl (5). 
(1) (1865) 3 W. R. 142. (2) (1867) 8 W. R. 42. 


(3) (1899) I. L. R. 27 Calc. 242 (252) ; 4 C. W. N. 405 (410). 
(4) (1910) 15 C: W. N. 126 (5) (1913) 17 C. L. J. 612. 


Before Mr. Fustue Coxe. 


*TULSIDAS BANERJEE 
7 ; : 
SIDDHI NATH MISRA AND OTHERS*, 
Dedication —Famil y idol—Property, if can be and how converted to 
secular property——Debutter or secular, inference of. 


Properties can become secular by consensus of the whole family, if the 
dedication was to the worship of the family idol. 


If property is dealt with as private property, the Court may come to a 
conclusion as to whether it is really debutter or not. 
Gobinda v. Debendra (1) followed. 


Appeal by the Plaintiff, 
Suit for recovery of land. 


The land was dedicated to the family idol. This was originally 
administered by one Radha Charan. Radha Charan had a son Sarup, who 
had two sons, Tilak and Balahari. The plaintiff was the son of Tilak. 
One Brindabun was the son of Balahari, The land, it was found, was: 
subject to certain number of sales, and was dealt with, to a. certain’ 
extent, as a private one, which was acquiesced in for about 20 or 25 
years by both branches of the family. The questions were. whether 
the land was really debu/fer or was only nominally so and whether 
shebaits put an. end to its debut/er character by consent. The 
Courts below foünd-that the land was debu/fer but the shebaits | put 
an end to its debu//er character by consent. ‘The suit was therefore 
dismissed. . Hence this appeal. 

* Appeal from Appellate Decree No. 560 of 1909, against the decree of B. V, 
Nickoll Esq., District Judge of Rungpur, dated the 2nd January, 1909, affirming 
that of Babu Ash utosh Rai, Munsiff, 2nd Court, at Kurigram,. dated the 29th: 
June, 1908. : 

(1) (1907) 12 C. W. N. 98. 


31$ 


Civil. 
1914. 
——À— 0 S 
Kulada Prosad ® 


v 
Kali Das 





Mookerjee, F- 





CiviL. 


191I. 
rum 
February, 23. 





e Kulada Prosad 
v. 
Kali Das. 
Mookerjee, F. 


Civin. 
I91I. 
arm 
Tulsidas 
T. 
Siddhi, 
February, 33, 


and Balahari. 


THE CALCUTTA LAW JOURNAL. [Vor. XX. 


But it has been strenuously contended on behalf of the appellant 
that the Court is not entitled to look to the conduct of the parties 
for assistance in the construction of the grants. This argument is 
opposed to the well-established rule that, in the ‘construction of 
ancient grants and deeds, evidence is admissible as to the manner 
in which the thing granted has always been possessed and used, 
for so the parties thereto must:be supposed to have intended: Weld 
v. Hornby (1), R. v. Osbourne (2). As Tindal C. J. observed in 
Doe v. Ries (3), the Court may call in aid acts under the deed as 
aclue to the intention. This principle, as was pointed out by 
Lord Halsbury L. C. in JV. E. R. Co. v. Hastings (4), does not 
apply, unless there is an ambiguity, for even usage does not 
justify deviation from terms which are plain; Aésforney General v. 
Rochester (5), Attorney General v. Sidney Sussex College (6). .Con- 
sequently, while in & case of ambiguity, the Court will uphold 
that construction of a deed which justifies a long usage as to the 


(1) (1806) 7 East 194 (199) ; 8 R.R. 608 
(3) (1832) 8 Bing 179 (181) 
(5) (1854) 5 DeG, M. & G. 797. 


(2) (1803) 4 East 327. 
(4) (1900) À. C. 260. 
(6) (1869) L. R. 4 Ch. App. 722. 


Babu Atul Chandra Dutta for the Appellant. 
Babu Hem Chandra Mitra for the Respondents. 
The following judgment was delivered by 


Coxe, J.—This was a case for recovery of certain land on the 
ground that it belonged to an idol named Iswar Lakshmi Narayah of 
which the plaintiff was a shedait, It appears that this debutter or so- 
called  debuz/er land was originally administered by one Radha 
Charan. Radha Charan had a son Sarup, who had two.sons, Tilak 
The plaintiff is the son of Tilak. One Brindaban 
was the son of Balahari. The plaintiff alleges that there was a 
partition or something in the nature of a partition between his 
branch of the family and that of Brindaban and as Brindaban has 
died leaving no male issue he is entitled to recover this land. 


It does not appear to me that any point of law arises in the 
case. It was held in the case of Gobinda Kumar Roy Choudhury 
v. Debendra Kumar Roy Choudhry (1) that “ properties dedicated 
to a family idol may be converted into secular property by the 
consensus of the family ; ” and also that “ in dealing with a question 
as to whether properties alleged to be debu//er are really debu/er 
or nominally so the manner in which the dedicated properties have 
been held and enjoyed is the most important point.” 

(1) (1907) 12 C. W. N, 98. 


It appears: 
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application of trust funds, the Court will not, where there is no 
ambiguity, accept an erroneous interpretation, though consistent 
with usage, so as to sanction a manifest breach of trust. Drummond 
v. Attorney General (Y). The matter may be put briefly in the 
words of Sugden L. C, in Aésforney General v. Drummond (2): 
* One of the most settled rules of law for the construction of 
ambiguities in ancient instruments is that you may resort to 
contemporaneous usage to ascertain the meaning of the deed; 
tell me what you have done under such a deed, and I will tell 
you what that deed means". To this must be added the qualification 
formulated by Lord Cranworth L, C. in Sadlier v. Biggs (3) in the 
following terms: “ If there is a deed which says, according to its 
true construction, one thing, you cannot say that the deed means 
something else, merely because the parties have gone on for 
a long time so understanding it," In the case before us, the 
terms of the deed are at best inconclusive, and the Courts below 
have properly referred to the manner in which the dedicated 
properties have been held and enjoyed, It appears that within a 
few years of the grants in favour of Deb Nath Deghoria, the 
properties were partitioned between him and his brother Shib 
Nath Deghoria, and on the znd August and 4th September 1829, 
the representatives of the two branches of the Deghoria family 
executed two permanent leases in respect of their different shares. 
These leases were not challenged for at least 60 years, either by 
any of the shebaits or by the successive Rajahs of Pachete who 
are ultimately concerned in the proper maintenance of the endow- 
ment created by one of their ancestors. These leases form thé 


(1) (1849) a H. L. C. 837 (861, 863). (2) (1842) 1 Dr & War. 353 (368), 
(3) (1853) 4 H. L. C. 435 (458;. 


clear that there have been a certain number of gales of this 


property and that the lands have been dealt with, to a certain extent, 
as private lands. Itis also found that both the branches of the 
family acquiesced in these alienations for about 20 or 25 years. 
The inference which the Munsiff drew írom these facts was that if 
the land were deóu//er at all, it was only nominally so and this 
finding was upheld by the learned District Judge in appeal. The 
case which I have cited is an authority for the: view that if property 
is dealt with as private property the Court may .come to a conclusion 
as to whether it is really debu//er or not. That is what has been 
done in this case. So far as I can see the decision is one purely 
of fact with which I can not interfere in second appeal. 
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root of the title of the plaintiffs, and the Court will be slow to listen 
to the suggestion that they were granted by the then shebaits in: 
excess of their authority and consequently constituted acts in the 
nature of breaches of trust. The Courts below have further found 
that the properties have been throughout held and enjoyed by the 
Deghorias as secular properties subject to a religious charge, and 
that while a part of the income has been applied for: the perfor- 
mance of the worship of the Goddess, the remainder has been used 
by the members of the family for their own purposes. Under these: 
circumstances, the Courts below have rightly concluded that the 
properties in dispute are not absolute debu//er properties of the God- 
dess, but are the personal properties of the Deghorias subject to the 
charge of the worship of the Goddess. In this view, the perma-: 
nentleases of 1829 are not liable to be impeached and afford a 
solid foundation for the title of the plaintiffs. 


We may add that on behalf of the respondents, it was argued that 
the question of the true character of the endowment was immaterial, 
because, as the permanent leases of 1829 have never been im- 
peached, any suit now instituted for cancellation of those leases and 
for resumption of the, properties from the lessees or their represen- 
tatives would be successfully met by the plea of limitation. This 
contention is supported by the decision of this Court in Xagamóa 
Goswamint v. Ram Chandra Goswami (1) and by that of their 
Lordships of the Judicial Committee in Damodar Dasv. Lakh.n 
Das (2) as explained in the case of Afadhu Sudan Mandal v. Radhika 
Prosad Das (3). The permanent leases have consequently become 
indefeasible by lapse of time, and from this point of view also, there 
is no answer to the claim of the plaintiffs, 


(1) (1903) I. L. R. 31 Calc. 314. (3) (1912) 16 C. L. J. 349. 
(a) (1910) I. L. R. 37 Calc. 885; 12 C. L. J. 110. 


lt has been argued that the learned District Judge is wrong to 
rely upon the partition between the parties as being evidence that 
the land is not really debu/Zer. In the first place the learned District 
Judge does not rely upon the partition. In the second place it is 
argued that though debu//er porperty can not properly be parti- 
tioned yet parties may lawfully divide the property among them- 
selves for enjoyment and control. If this argument is accepted it does 
not help the appellant. In such a case no doubtthe title of all the 
parties in all the lands would continue to subsist and if the title: 
continued to subsist, that fact would double the effect of the circum- 
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It was faintly suggested that the suit was improperly constituted 
and that there had been a misjoinder of plaintiffs. The District 
Judge has pointed out that there is no substance in this contention. 
But even if the objection were well-founded, it would not be a 
ground for reversal of the decision of the primary Court under 
section 99 of the Civil Procedure Code of 1908, which was in force 
when the appeal was preferred to the District Judge. It was also 
sought to be argued that the suit was barred by limitation, treated as 
a suit for declaration of title, and reference was made to the cases of 
Mohabharat Shaha v. Abdul Hamid (1) and Legge v. Rambaran (2). 
The suit, however, is esséntially one for possession of property, and 
the plaintiffs are not called upon to ask for cancellation of any 
execution sale, because no operative sale has ever taken place. 

The result is that the decree of the District Judge is affirmed 
and this appeal dismissed with costs. 


Appeal dismissed, 
A, T. M. 


(1) (1904) 1 C. L.J. 73 (22 (1897) I. L. R. 20 All, 35. 





t À 


stance that both the branches of the family acquiesced for 20 or a5 
years in the sales made by one branch. The only questions that 
arise are whether the land is really debu//er or only nominally so ; 
and whether the shebaits put an end to its deóu//er character by 
consent. Both questions seem to be questions of fact with which 
I cannot dealin second appeal. Accordingly the appeal is dis- 
missed with costs. 


Appeal dismissed. 
A, T. M, 


Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beachcroft, 


KATKI AND ANOTHER 


v. 
LAKPATI PUJARL* 


Adoption—Twice-born class—Datta Homam if necessary—Boy adopted 
of same gotra, l 
Among the twice-born classes, Datta Homam, is not necessary when the 
adoptive-father and the adopted child belong to the same gotra. 


* Appeal from Appellate Decree No. 3707 of 1910 against the decree of 
Babu Ram Lal Das, Subordinate Judge of Sambalpur, dated the 29th June 1910, 
affirming that of Rabu Susil Chandra Mitra, Munsiff of Burgurh, dated the 
7th March, 1910. 
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Quare, whether Datta Homam is at all an essential ceremony for the validity 
of an adoption P 

Appeal by Defendants Nos. 3 and 4. 

Suit for declaration of title to land and for recovery of posses- 
sion thereof. l 


The plaintiff, a member of a regenerate class, was alleged to be 
taken in adoption by his uncle A, The defendants were two of the 
daughters of A. They challenged the fac/wm as well as the validity 
of the alleged adoption. The Courts below. held that the adoptfon 
in fact took place, that Da//a Homam ceremony, which was not per- 
formed, wàs not necessary in the case of an adoption. of nephew, and 
decreed the suit. l 


Babus Satis Chandra Ghose and Smritis Chandra Ghose for the 
Appellants. 


c Babus Sara! Chandra Ray Choudhury, Charu Chandra Bhatta- 
charyya, and Gobind Chandra Chakrabarti for the Respondent, ' 


C. A, V. 
The judgment of the Court was delivered by 


Mookerjee, J.—This is an appeal by the third and fourth 
defendants in a suit for declaration of title to land and for recovery of 
possession thereof. The property in dispute belonged to Pitabas, one 
of four brothers, who were members of a Hindu family governed by 
the Mitakshara law. The plaintiff is one of the sons of a brother of 
Pitabas, and his case is that he was taken in adoption by his uncle 
in the year 1900. The defendants, now appellants, are two of the 
daughters of Pitabas, who would be entitled to succeed to the estate 
of their father in the absence of an adopted son. They consequently - 
challenge the fac/um as also the validity of the alleged adoption, The 
Courts below have concurrently found in favour of the plaintiff and 
decreed the suit, They have held on the evidence that the adoption 
did in fact take place, that since then the plaintiff has been treated 
as the son of Pitabas, that his thread and marriage ceremony has 
been performed as such, and that he has performed the annual 
Sradh ceremony of his adoptive father and enjoyed the turn of 
worship of the family deity as his successor-in-interest. The 
Courts below have also held that there is no evidence that the 
Datia Homa ceremony was performed on the occasion of the adop- 
tion of the plaintiff, but they have taken the view that as the plaintiff 
was the nephew of his adoptive father, the performance of such 
ceremony was not essential. In this view, the adoption has been 
held valid and the claim of the plaintiff to the estate of his adoptive 
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father sustained. The defendants have appealed to this Court and 
have reiterated the objection that the adoption was invalid, as the. 
parties are Brahmins in whose case the Dattahoma. ceremony is 
essential; in support of this view, reliance has been placed upon 
the case of Zuchmun Lall v. Mohun Lall (1), where Dwarkanath 
Mitter. T. stated that the performance of the pufrashivjag (apparently 
written inadvertently for -Dattahoma) is essential to the validity 
of an adoption. in the. Dattaka. form among the three superior castes. 
On behalf of the respondent, it has been argued that this is not an 
accurate statement of the rule on the subject, that, in any event, it is 
too broadly formulated, and that no Dattahoma is necessary when 
the son of a brother is taken in adoption. In support of this conten- 
tion, reference has been made to the cases of Atmaram v. Madho Rao 
(2), Govindayyar v. Dorasami (3), and Valubai v. Govind (4) In 
our opinion, the contention of the plaintiff must prevail that the 


validity of his adoption has not been affected by the non-performance 
of the Dattahoma. 


The claim of the plaintiff is supported by a text attributed to 
Yama: “The Aoma or the like ceremony is not necessary in the 
case of.adoption. of the daughter’s or the brother’s son ; by the verbal 
' gift and acceptance alone, that is accomplished ; this is declared by 
the Lord Yama.” This text is quoted by the authors. of the Dattaka 
Kaumudi and Dattaka Darpana as one of Devala mentioned in 
the Saraswati Vilasa of Dwaipayana (Dattak Siromani by Prof, 
Bharat Chandra Siromani published under the direction of Prasanna 
Kumar Tagore, pp. 45, 92, 244, 246) and the comment is added by 
the author of the Dattaka Darpana that the expression “brother’s son” 
includes persons who are sapindas and. sagotras, and that conge- 
quently itis only when-an adoption is made of a samanodaka 
or sakulya. sagotra, the rule for performance of the Dattahoma 
ceremony operates. The text, which was quoted: as early as 1821 
by the Pandits consulted in. connection with the case of Huebant Rao 
v. Govindrao (5), has also been accepted as genuine in the cases of 
Valubai v. Govind (4), and A/maram v. Madho Rao (2), and its 
authority was treated as unquestionable by V. N. Mandlik (Yajna- 
valkya, Page 483). The rule enunciated in the text of Yama was 
also recognized by a Full Bench of the Madras High Court in 
Govindayyar v. ' Dorasami (3), on the authority of an opinion 


(1) (1871) 16 W. R. 179. (2) (1884) I. L. R. 6 All. 276. 
(3) (1887) I. L. R, rz Mad. 5. (4) (1899) I. L, R. 24 Bom 218. 
(5) (1821) 2 Borr. 83. 
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expressed by Ellis that Dattahoma, though proper in all cases, was 
not indispensable if the person adopting and the boy adopted 
were ofthe same gotra. It has been argued, however, that the text 
of Yama is not based on any intelligible reason which could justify 
a departure from the general rule that the Dattahoma is an essential 
ceremony for the validity of an adoption amongst members of the 
three regenerate classes. We are not prepared to accept this con- 
tention as well founded. There has been considerable divergence 
of opinion amongst text-writers, ancient and modern, which is re- 
flected also in judicial decisions upon the question, whether 
the Dattahoma is essential for the validi ty of an adoption, 
and even if itbe conceded that there is a strong body of opinion 
in favour of the view that it is obligatory in the case of 
adoption amongst. Brahmins, we would not be disposed to ignore 
or even to minimise the effect of an exception for which direct 
authority may be found in a text of unquestionable genuineness and 
autbority. i 


. To take the texts first, it is plain that Manu undoubtedly 
contemplated nothing more than gift and acceptance for the validity 
of an .adoption in the -Dattaka form, as in defining the Dattaka 
son he saysthat the gift is to be made 'together with water,' that is, 
as Sir William Jones renders it, the gift is confirmed by pouring 
water. ‘‘Tnat (boy) equal (by caste) whom his mother or his father 
affectionately gives, (confirming the gift) with (a libation of) water, 
in times of distress (to a man) as his son, must be considered as an 
adopted son (Datrima)” [Manu, IX, 168; S. B. E. Vol. XXV, 
p: 361.]. It is noteworthy that none amongst the commentators 
of Manu, not even Medthatithi. the oldest among them, touches 
upon this question. (Mandalik’s Manu, p. 1202). Vasistha des- 
cribes the ceremonies in a more developed form, though not in the 
passage (XVII, 29; S. B. E. Vol. XIV, p. 87) where he classifies the 
different kinds of sons, He directs that “ he who desires to adopt 
a son, shall assemble his kinsmen, announce his intention to the 
king, make burnt offerings in the middle of the house, reciting 
the Vyahritis, and take (as a son) a not remote kinsman, just the 
nearest among his relatives.”  (Vasistha, XV, 6; S. B. E. Vol. XIV 
p. 75; Mitakshara, L 11, 13; Dattaka Mimansa, II, 51 ;  Dattaka 
Chandrika, II, 11.) 

The ritual is further elaborated by Baudhayana (VII, 5; S. B. E. 
Vol. XIV. pp. 334-336; Dattaka Mimansa. V, 42; Dattaka Chan- 
drika, II, 16 ; Journal, A. S..B, Vol. XXXV p. 162), though not in 
the passage where he classifies the various kinds of sons (LI, 2, 3, 20; 


VoL. XX.] HIGH COURT. 


$. B. E. Vol XIV, p.227) An equally elaborate description is 
given by Saunaka. [Dattakamimansa (V,2, 42); Dattakachandrika 
(IL. 1, 3,5, 7, 9) Vyavahara Mayukha (IV. 5. Paras, 8, 36-42; Mand- 
lik, pp. 50-53, 63-65. Buhler, Journal A. S. B. Vol. X X XV page 149]. 
These statements, nothing like which can be found either in Yajna- 
valkya (II, 130; Mandlik, p. 219) or in Vishnu (XV, 18-19; S.B. E. 
.Vol. VIL. p. 63), still leave the question open, whether the perform- 
ance of the Aoma is essential for the validity of the adoption, be- 
cause they enumerate it along with other matters, such as the 
assembly of the kindred and notice to the king, which have never 
been deemed, indispensable to validate the adoption. The Mitak- 
shara and its commentaries, Subodhini and Balambhatti, though re- 
ferring specifically to the text of Vasistha, do not raise the question 
at all [Mitakshara, Ed. Setlur, p. 695]. A similar observation applies 
to Apararka, who, in his commentary on Yajnavalkya (II, 130,) 
contents himself by quotingthe verse of Manu (IX, 168). When, 
however, we come to the Dattaka Mimansa, we fnd definite rules 
laid down onthe subject; para 50 of section V lays down that the 
filial relation of the five sons previously mentioned proceeds from 
adoption, only with observance of the form of either Vasistha or 
Saunaka and not otherwise, This is emphasised in Sec. V, Para. 56 
where the general conclusion is stated that the filial relation of adopted 
sons is occasioned only by the proper ceremonies, and that the filial 
relation even fails, should either gift, acceptance, a burnt sacrament 
and so forth, be wanting. [Reference may also be made to Sec. V 
para, 47 where an ingenious attempt is made to read this interpreta- 
tion into the simple text of Manu (IX. 168), and to Sec. V., para 55 
where a quotation from Medhatithi, which cannot be traced in his 
commentary on Manu, is similarly treated;. To the same effect 
is the statement in the Dattaka Chandrika, Sec. II, Para 17, where 
it is recited, after the description in Para. 16 of the mode of adoption 
prescribed by Baudhayana for followers of the Taittiri Veda, that in 
case no form as propounded should be observed, the adopted son 
will be declared entitled to assets sufficient for his marriage. This 
is reiterated in Sec. VI, Para. 3, where reliance is placed on a text 
. of Manu which has not been traced: “ He who adopts a son without 
observing the rules ordained, should make him the participator of the 
rites of marriage, not a.sharer of the wealth." In this connection, it 
is worthy of note that the opinion has been expressed by Sastri Golap 
Chandra Sarkar [Tagore Lectures on Adoption, p, 124 ; Hindu Law, 
4th Edition, page 126], that the Dattaka Chandrika was composed 
about the year 1800 for the purposes of a particular litigation, by one 
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Raghumani Vidyabhusana who passed it off as the work of-Kuvera. 
Serious notice need not accordingly be taken of a text which has 
not been found in the Institutes of Manu. There remains, however, 
the opinion of the author of the Dattaka Mimansa, which is no doubt 
entitled to weight. As against his opinion, we have the contrary-view 
maintained by commentators of repute. Sankarabhatta, in his work 
styled the Dharma Dvaita Nirnaya, in the chapter styled the “ Solu- 
tion of doubts in regard to adoption," which has been translated by 
Mandlik, [page 55, lines 39-42] says that by the operation of the 
rule Yatha Saktinyaya (the rule which enjoins the observance of a > 
preceptas faras possible), the Aoma (sacrifice) or the like, which is” a 
partof the ritual enjoined for adoption, may be disregarded, for, the 
rule properly applies with regard to the details of an enjoined ritual. 
Laugakshibhaskara, as Mandlik points out [Yajnavalkya, p. 509], 
goes into this question very elaborately and comes to the conclusion 
that the Aoma (sacrifice) or any other ceremonies beyond giving and 
taking are not essential for any of the four classes. The Dattaka 
Darpana, as we have already stated, declares the performance of 
the Aoma and other ceremonies unnecessary where the person to be 


'adopted is a near relation, on the strength of a liberal interpretation 


of the -expression brother's son in the text of Yama. The Dattaka 
Nirnaya (Dattaka Shiromoni page 238) declares an adoption perform- 
ed without Zomu to be valid, at least in the case of Sudras. The 
Dattaka Kaumudi (Dattaka Siromani page 245) quotes the commen- 


tary of Maheswara and the Dayakala of Bhabadeva as authorities 
in favour of the validity of an adoption where the Dattahoma cere- 


mony has not been performed. Jagannath, in his great Digest of 
Hindu Law, translated by Colebrooke, after an elaborate examina. 
tion of the texts, comes to the conclusion that an adoption without 
the performance of the Dattahoma is valid. (Volume III, page 323; 
Book V, Chap. IV, Sec. VIII, para. 273). Jagannath observes that 
the gift and acceptance only are essential, and that the oma or 
oblation to the fire with holy words from the Veda is an unessential 
part of the ceremony ; even though it be defective, the adoption is 
nevertheless valid, for no one admits that the principal objectis un- 
attained if an unessential part be defective. Jagannath directs a very 


- weighty criticism against the position that the Dattahoma is necessary ; 


if you say that the performance of the Aoma is essential, then’ you 
cannot but admit that it must be accurately, properly and completely 
performed ; for if there be any defect in its performance, it cannot 


‘serve’ the purpose; but if you say that even a defective Aoma is 


sufficient, you necessarily -admit that it is not essential, There can be 
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no question as to the weight to ba attached to an opinion expressed by 
Jagannath Tarkapanchanan, who, as stated by Dwarkanath Mitter J. 
in Kery Kolifany v. Moneeram Kolita (1), was one of the most 
learned Pandits that Bengal had ever produced and whose authority 
on questions of Hindu Law ranks only next to that of Jimutavahana, 
Raghunandana and Srikrishng, The divergence of opinion to which 
we have referred, hasled to a similar want of unanimity amongst 
leading text writers of the last century. Thus, Shama Churn Sirkar 
strenuously maintained, to the end, the view that the Dattahoma is 
essential, not only in the case ofthe three regenerate classes, 
but also in the case of Sudras, and wrote a learned criti- 
cism on the contrary opinion established by a Full Bench of this 
Court (Behari Lal v. Indramani (2)], subsequently approved by their 
Lordships of the Judicial Committee, Zndramati v. Behari Lal (3); 
Vyavastha Darpana 3rd Ed. Part I, p.355, Part II, p. 574; Vya- 
vastha Chandrika, Part Il. p. 125] Dr. Jogendranath Bhattacharyya 
acquiesced in the view that the Dattahoma is not necessary in the 
case of Sudras, but maintained that it is essential in the case of the three 
regenerate classes (Hindu Law, 3rd Ed. Vol. I, p. 450], On the 
other hand, Sastri Golap Chandra Sarkar follows the view of Jagan- 
nath that the absence of the Dattahoma doss not in any case affect 
the validity of an adoption [Tagore Lectures on Adoption p. 377.] 
When we turn to examine the course of Judicial decisions on 
the subject, we meet with a similar absence of uniformity. But one 
point is now finally settled, viz, no religious ceremony is essential 
in the case ofadoption by Sudras. This had been formulated by 
the Supreme Court of Calcutta as early as.1800 when Sir John 
Anstruther, C. J., with the concurrence of Royds and Russell JJ., 
held, in the case of Gopee Mohun Deb vw. Rajerisina Deb (4) 
that the adoption was validly made if gift and acceptance of the child 
by an overt act was shown to have taken place. "The elaborate 
judgment of the Chief Justice is mentioned by Sir Thomas Strange 
in his Elements of Hindu Law, 1825, Vol. I, Page 84, but has never 
been traced. There was, after this, a uniform succession of decisions 
to that effect: Foymony v. Sibo Soondry (5), Dayamayee v. Rasbihari 
(6), Ramkishore v. Bhubantayes (7), Perkash Chandra v. Dhanmani 8), 
Sreenar ttn. v. Kishen (9). The flow of this current was, however, 


(1) (1893) 13 B, L, R. 1 (44) (2) (1874) 13 B, L, R. gory 21 W. R. 285. 


(3) (1872) L, R. 7 I. A. 24, I. L. R. 5 Cale. 770. (3) (1837) Fulton 75. 
(4) (1800) Montriou Hindu Law Cases, 381. (7) (1839)]Beng. S. D,’ A: 220. 
(6) (1852) Beng. S. D. A, roor. (8) (1853) Beng. S. D. A. 96, 
(9) (1869) 11. W. R. 195,0n appeal (1873) L R,1. A. Sup. Vol. 149. 
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interrupted by the contrary view taken in Bhairab Nath vs. Mahesh 
Chandra (1) and Sayamalal v. Saudamini (2), which were doubted 
and disapproved in WVittianand v. Krishui Dyal (3) and were ulti- 
mately overruled by the Full Benchin Behari Lal v. ' Indramani (4), 
the decision wherein was confirmed on appeal to the judicial Com- 
mittee, Zndramani v. Beharilal (5). This brought the rule on this 


' point into harmony with what had been laid down in Soofrugun v. 


Sabiira (6) [on appeal from Saóifreea v. Sufur Gun (7)],- Veerapermall 
v. Narrain (8), Alwar v. Ramaswamy (9) and Zhangathammt v. 
RamuMudali (10). The principle that religious ceremonies are not 
necessary in' the case of an adoption by a Sudra has been applied 
to support the inference that a Sudra leper can adopt; Sa£&umari vs. 


‘Ananta (11); see also Sasinath vs. Krishna Sundari (1a). As regards 


the three regenerate classes, however, the pointis by no means 
settled. The dictum of Lord Wynford in Soofrugun v. Sabitra (6) 
undoubtedly admits of a wide interpretation, and in Madras it was 
actually decided in Singamma v. Venkata char lu (1 3) on the strength 
of the opinion of Jagannath and the decision of Sir Thomas Strange 
in Veerapermall vs, Narrain: (8), that even in the case of Brahmans, 
the gift and acceptance of a boy: qualified to be adopted is sufficient 
to constitute a valid adoption according to Hindu Law. A similar 
view was adopted in the case ofa Kshatriya in Chandramala v: 
Mukiamala (14), and of a Nambudri Brahman in SAankaran v. 
Kesavan (15). But the tide has apparently turned back in Madras, 
and the view taken in S*zgamma v. Venkafacharlu (13) has been 
doubted in Ven&a/a vs. Subhadra (16) and Subbarayar v. Subbam- 
mal (17), though it has been held in the second of these cases that 
the Dattahoma, which had not been performed by the adoptive father, 


(1) (1870) 4 B. L. R, 162. - (2) (1870) 5 B. L. R. 562. 

(3) (1871) 7 B.-L. R. 1; 15 W. R. 300. 

(4) (1874) 13 B. L, R. 401; 21 W. R. 285, 

(5) (1879) L. R. 7 I. A. 24; I. L, R. 5 Calc, 770. 

(6) (1834) 2 Knapp. 287 (290): l i 
(7) (1812) 2 Mac. Sel, Rep 21, (8) (1801) 1 Strange. N.C. 78 (91) 
(9) (1858) 2 Mad. S. D. 67. (10) (1882) I. L. R. 5 Mad. 358 
(11) (1900) I. L. R. 28 Calc. 168. ] 
(12) (1880) L, R. 7 I. A. 256; I. L. R. 6 Calc. 381. 

(13) (1868) 4 Mad. H. C. R. 165. 

(14) (1882) I. L. R. 6 Mad. 20, 

(15) (1891) I. L. R. rs Mad. 7. | 
' (16). (1884). L L. R. 7 Mad. 548. 

(17) (1898) I. L. R, 21 Mad. 497, 
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could, after his death, be performed by his widow. The later view 
in Madras, as indicated in Godindayar v. Dorasami(1) and 
Ranganaya Kamma v. Alwar (2), is sought to be supported by 
reliance on the dictum of the Judicial Committee in MaAasaya Sasi 
nalh v. Srimatt Krishna (3 to the effect that “ amongst the twice 
born classes, there can be no valid adoption by deed, and certain 
religious ceremonies, the Dattahoma in particular, are in their case 
requisite." A similar view is embodied in the extract from Savara 
Swami translated by Ellis (Strange's Hindu Law, 182s, Vol. II. 
pP. 192) and had also been put forward by the Pandits who were 
consulted in the cases of Alank Manjari v. Fakir Chand (4) and 
Bullubakani v. Kishenprea (5). The statement by Dwarkanath 
Mitter, J. in Zuohmun vs. Jfohun (6), to which reference has already 


been made, points in the same direction, and Zhakoor Oomrao v. 


Thakooranee(7) leads to the same conclusion, though it recognizes 
that the ceremony mw be performed at any place. There are also ex- 
pressions in Ravji v. Lakshmibait (8) which may possibly be 
called in aid those by who seek to support the more stringent rule. 
In this diversity of judicial opinion, it must be conceded that the 
principle that Dattahoma ceremony is essential for the validity of an 
adoption among Brahmans, still counts a strong body of supporters, 
and that the rationalistic view has not yet finally triumphed over 
- formalism. Yet among all this divergence of opinion, the doctrine 
clearly emerges that the Dattahoma is not necessary when the adop- 
tive father and the adopted child belong to the same Gotra. Govind- 
ayyar v. Dorasami (1), Ranganaya Kamma-y. Alwar (2), Than: ath- 
ammi v. Ramu (9), Vedavalli v. Mangamma (10), Valubai v. Govind 
(11), Atmaram v. Madho Rao (12) Niltyanund v. Kishen ‘Dayal (13). 
It has, indeed, been argued that this distinction is not based on logical 
grounds, and that the view cannot be maintained that Dattahoma 
becomes unnecessary where the adoptive father and the adopted 


(1) (1887) I. L. R. r1 Mad. 5 (2) (1889) I. L. R. 15 Mad, 214. 
(3) (1880) L. R. 7 I A. 250 (256). 

(4) (1834) 5 Mac. Sel. Rep. 356 (418 N. E), 

(5) (1838) 6 Mac. Sel. Rep. 219 (270 N. E.) 


(6) (1871) 16 W. R. 179. (7) (1858) 3 Agra H. C. R. 103, 
(8) (1887) I. L. R. 11 Bom. 38: (393). 


(9) (1882) I L. R. 5 Mad. 358. 

£10) (1903) I. L. R. 27 Mad. 538; 14 M. L. J. 340. "M 
(11) (1899) I L. R. 24 Bom. 218. (12) (1884) I. L. R. 6 All, a76, 
(13) (1871) 15 W. R. 300. 
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*  Civin child belong to the same Gotra .because a change of Gotra 
iub is not necessary in such a case. It is not necessary for 
Kye ‘our present purpose to examine, whether what is thus . regarded 
Katki x 


pa as an exception is based on logical grounds, or, as is not 
* Lakpati Pujari improbable, really indicates a modern relaxation of the primi- 

Mooiere g. tive inflexible rule, inthe growth of which, as inso many archaic 
systems, formalism exercised a dominating influence. Whether the 
rule itself will ultimately stand discredited and disappear, it is 
needless to speculate in this instance ; it is sufficient to hold that the l 
present case falls within the text of Yama and is covered by a long 
series of decisions which affirm the doctrine that even amongst twice- 
born classes, the Dattahoma is not essential when the adopted boy is 
of the same Gotra as his adopter. 





In this view, the validity of the adoption of the plaintiff must be 
upheld, the decree of the Subordinate Judge affirmed and this appeal 
dismissed: with costs, 

Appeal dismissed. 
A. T. M, 


~ 





Before Mr. Justice Holmwood and Mr. Fustice Chapman. 
NIRODE MOHAN DEY 





CIVIL. 
Bu v. 
Fune, 2 $ JAGARALI AND OTHERS. 
oe Bengal Tenancy Act (VIII of 1885) Secs. 48, 49 (a)—Indian Contract 


Act (IX of 1872) Sec. 37—Uuder-raiyat — Written lease for a term of years 
—Tenant, death of, before expiry of term—Under-raiyati holdi ig, heritability 
of —Lease, expiry of—Byectment, suit for—Heir, if entitled to notice to quit, 


An. ordinary holding of an under-raiyat from year to year is not in itself 
heritable, and there is nothing in the Bengal Tenancy Act which makes 
it heritable. But a leasehold property under the Bengal Tenancy Act or 
under any other Act, if it is for a term of years, is necessarily heritable, 
inasmuch as the contract enables the lessee to remain in possession for the 
full term. An under-raiyati cannot therefore be said to be under no cir- 
cumstances heritable. l 

Where, therefore, on the death of the original tenant of a raiyat, holding 
under a written lease for a term of years, before the expiry of the term, his son 
succeeded him as an under-raiyat, and went on cultivating the land after the 
expiry of the lease : : 

N * Appeal from Appellate Decree, No, 1226 of 1912, against the decision of 
Babu Saroda Prosad Sen, Subordinate Judge, Tipperah, dated the 29th 
February, 1912, affirming that of Babu Bankulal Biswas, Munsiff, 3rd Court, 
Chandpur, dated the 43rd May, 1911. 


VoL. XX.] HIGH COURT. 


' Held, that hé was liable to be ejected without a notice to quit. 
. Appeal by the Plaintiff, Nirode Mohan Dey. 


- The suit out of which this appeal arose was brought by the 
plafntiff, an occupancy raiyat, against the defendants for ejectmentí froni 
an under-raiyati holding. It appears that the father of the defen: 
dants, Jagarali and others, took a lease from the plaintiff as under: 
raiyat of his holding for a period of 9 years ; and he died five years 
after the inception of the lease, and after his death his heirs the 
aforesaid defendants, succeeded him and went on cultivating thë 
land. The suit was brought after the expiry of the leasé y and the 
defendants contended that they were not liable to be ejected except 
d a notice to quit, 

` Both the Courts below dismissed the suit, and against the 
decision of the lower appellate Court the Pianina appealed to the 
High Court. 


Babu EDU Kuna: Basu for Appellant: 


Babus Biraj Mohan Mojundar and Pines Mohon Ghose far 
the Respondents. 


"-- x 


The judgment of the Court Was as follows : 


THis second appeal arises out of a suit brought by an occupancy 
ralyatin ejectment against an under-raiyat. It appears that the 
father of the defendant tcok a lease from the plaintiff as under-raiyat 
of his holding for 9 years. "The rent stipulated for, was 45 ‘rupees 
and odd. But apparently under the provisions of section’ 48 of 
the Bengal Tenancy Act this rent was irrecoverable, and upon the 
tenant’s admission that the real rent was Rs. 8-4 the plaintiff continued 
to accept. that rent. The other conditions of the lease do not appear 
in any way to have been varied, and it cannot be said that the lease 
was cancelled or a new! tenancy created. If it was it must have 
been created before the death of the original tenant. That tenant 
died five years after.the inception of the lease and his son succeed- 
ed him and went on cultivating till the expiry of the leasé. When 
the plaintiff wanted to eject him under sec. 49 (a) of the Bengal 
Tenancy Act he pleaded that he could not be ejected without notice, 
and in this suit both the lower Courts have held that that is so. 


It is perfectly true that it has been held by this Court in more 
than one ease that the ordinary holding of an under-raiyat from year 
to year is not in itself heritable. There is nothing in the Bengal Ten- 
ancy Act which makes it heritable. But that is a very different thing 
- from saying that a leasehold property isin any case not heritable 
7 
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and that the Bengal Tenancy Act can make it not heritable. A 
leasehold property under the Bengal Tenancy Act or under any 
other Actifitis fora term of years is necessarily, heritable, inas- 
much as the contract enables the lessee to remain in possession 
for the full term, and in the case of a kabuliat such as this ís, where 
the lessee promises to hold land for 9 years, his death can make 
no difference to the contract under section 37 of the Contract Act. 
It cannot be said therefore that in no circumstances can an under- 
raiyati be heritable, and there is no law that we are acquainted with 
that has ever said so. We think that on the death of the lessee his 
son had a right to hold the lease and did hold it, and that the find- 
ing of the lower Court, that after Budha Gazi’s death the plaintiff, 
and defendants entered into a contract with one another that the 
latter shall continue as under-raiyat, or in other words, the plaintiff 
recognised as he says the heirs of Budha Gazi aş his tenants, i; a 
mere matter of argument ànd certainly cannot be a finding of 
fact upon evidence; for this simple reason the defendants did not 
appear and the case was dismissed espar/e; and this is clear from 
the Munsiff's judgment where he puts forward the same considera- 
tion as an argument raised by the pleaders in the case. | 


We think that as a question of law the present defendants did not 
enter into a fresh contract with the plaintiff, and the plaintiff's 
recognition of them which was unnecessary cannot operate in 
law as any admission that there was a renewal of the contract 
or fresh contract. There is nothing to show that the original con- 
tract did not continue, That being so we think that the plaintiff 
who is a raiyat who wishes to cultivate his own land is entitled 
to succeed in this suit and to eject the defendants under-raiyats 
on the expiration of the term of the written lease and that as the - 
written lease expired some years ago the plaintiff is further 
entitled to. obtain damages for use and occupation which .he 
claims for two years with costs: 


The judgment and decree of the lower Court are set aside and 


the plaintiff's claim is decreed in full with costs in all Courts. 


A. N. R. C. 
Appeal allowed. 


VoL. XX] é HIGH COURT. 


Before Sir Asutosh Mukerjee, Knight, Judge, 
and Mr. Fustice Mullick. 


ROWSHAN SIRCAR. 


9. 


SHYAMA CHARAN CHAKRABARTY.* 


Enhancement of rent—Bengal Tenancy Act (VIII of 1685), Sec 290— Consoli- 
dated reni-—Partition—Tolal rent remains unaltered—Distribution of rent 
by agreement of parties. 


The defendant held under the plaintiff and his co-sharers two separate 
tenancies. In 1866 the holdings were amalgamated and the consolidated rent 
was fixed at Rs, 80. In 1892, there was a partition amongst the superior 
landlords; the consequence was, that the disputed land fell into the share of the 
plaintif, and by agreement of parties, Rs. 16-4 as. was fixed as the fair rent 
payable in respect thereof. The defendant contended that as, before 1866, 
Rs. 7 was payable as annual rent in respect of that land, there was an enhance- 
ment in contravention of section 29 of the Bengal Tenancy Act: 


Held, that there was no enhancement at all. 
If the total rent remained unaltered, its distribution, by agreement of parties, 


over different parcels of land, did not constitute enhancement within the 
meaning of the Bengal Tenancy Act. 


Appeal by the Defendant. 


Suit for rent. 

The material facts and arguments appear from the judgment. 
Babu Bimal Chandra Das Gupta for the Appellant. 

Babu Foges Chandra Roy for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee, J.—In this appeal by the defendant in a suit for 
rent, the controversy. relates to the rate at which the rent is payable. 
The plaintiff claims rent at the rate of Rs, 16-4 a year. The defen- 
dant asserts that he is not liable to pay rent at a higher rate than 
Rs. 7 a year. The Courts below have found that the defendant held 
"under the plaintiff and his co-sharers two separate tenancies, that in 
1866 the holdings were amalgamated and that the consolidated rent 
was fixed at Rs. 80, consequently, in 1885, when the Bengal Tenancy 
Act came into force, the defendant held under the plaintiff and his 
co-sharers one holding for which Rs. 80 was annually payable. In 
1892, there was a partition amongst the superior landlords; the 
consequence was that.the land nowin dispute fell into the share of 


*Appeal from Appellate Decree No 1254 of 1911, against the decree of Babu 
‘Latu Behari Bose, Subordinate Judge of Mymensingh, dated the 15th February, 


1911, affirming that of Babu Harendra Kumar Chakrabarty, Munsiff of 
Mymensingh, dated gth June, 1910, 
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the plaintiff, and by’ agreement of parties, Rs. 16-4 was fixed as the 
fair rent payable in respect thereof. The defendant-argues that as, 
before 1866, Rs 7 was payable as annual rent in respect of this land, 
there has been an enhancement in contravention of Section 29 of the 
Bengal Tenancy Act. This contention is obviously unfounded. 
There has been no enhancement at all, for it is not suggested 
that in 1892, when the partition and distribution of rent took 
place, the rent was enhanced from Rs. 80 to a higher sum. 
If the total rent remained unaltered, its distribution, by agreement 
of parties, over different parcels of land, does not constitute enhance- 
ment within the meaning of the Bengal Tenancy Act. What the 
defendant now seeks to do is to deprive the plaintiffs of the fruit of 
the agreement of 1892 under which he made himself liable to pay 
rent at the rate of Rs 16-4 a year for the disputed land. His conten- 
tion is clearly unjust and should not prevail. 


The result is that the decree of the Court below is. affirmed and 


. this appeal dismissed with costs. 


A. T. M. ; — 
Appeal dismissed, 


Before Sir Asutosh Mookerjee, Knight, Fudge, and - 
TN ^ Mr. Justice Beacheroft. 


KESHAB LAL NAG MAJUMDAR AND OTHERS 
J. 


JNANENDRO NATH GHOSE AND ornzrs.* 


Compensation, measure of—' Reasonable compensation -Nominal damages— 
Bengal-Tenancy Act (VIII of 1885), Sec. 155— Reltef against forfeiture— 
Breach of covenant not to assign—Lease for 999 years. ; E 
The compensation to be given, according to the terms of section 125 of the 

Bengal Tenancy Act, is for the breach. To determine compensation for the 


. breach of covenant compare the position of the landlord immediately 


before the breach with his position after the breach, and the measure . of com- 


` pensation will be the extent to which he has been prejudicially affected by the 
‘ breach and not the loss of privilege brought into existence by the breach, If he 


has not been prejudicially affected, reasonable compensation. cannot be anything 
more than a nominal sum. 205 


Appeal by the Plaintiffs. 
*Appeals from Appellate Decrees Nos. 2881 and 3519 to 3523 of 1911, 


' against the decrees of Babu Chandra Bhushan Banerjee, Subordinate Judge of 


Khulna, dated the 7th August, 191 I, modifying that of Babu FARM d 
Munsiff of Bagerhat, dated the 28th March, 1907. 


= VoL. XX, ] HIGH COURT. 


^ Suit under Section 1 55 of the Bengal Tenancy Act for ejectment 
of the tenant defendants on the ground.that they had broken a condi- 
tion on breach of which they were, under the terms ofa contract 
between them and the landlords, liable to ejectment. 


The condition which was alleged to have been broken was one 
against assignment by way of Sub-lease for 999 years in favour of 
the plaintiff's co-sharers. ‘The lower appellate Court held that the 
sub-lease did not prejudice the position of the landlords and assessed 
the damages nominally at Rs s. Hence this appeal. 


Babu Mahendra Nath Ray, Dr. Sarat Chunder Bysak and Bab 
Surendra Coomar Bose for the Appellants. 


Mr. S. P. Sinha and Babu Jadu Nath Kanjilal for the 
Respondents. 


C. A, V. 
The judgments of the Court were as follows.: 


Mookerjee, J.—This is an appeal* by the plaintiffs in a suit 
under section 155 of the Bengal Tenancy Actfor ejectment of the 
tenant defendants on the ground that they have broken a condition 
on breach of which they are, under the terms of a contract between 
them and the landlords, liable to ejectment. The condition which is 
alleged to have been broken is one against assignment, and the case 
for the plaintiffs is that there has been a breach of the covenant not 
to assign as the defendants have executed a sub-lease for 999 - years. 
The Court.of first instance decreed the suit and held that the plain- 
tiffs were entitled toa decree in terms of Section 155. The Court 
further held that the defendants were liable to pay to the plaintiffs 
compensation for the breach of covenant, on the basis of the profit 
which would have accrued to the plaintiffs if the. defendants had not 
been granted relief against the forfeiture. Upon -appeal, the 
Subordinate Judge dismissed the suit. On appeal to this Court, the 
decree of the Subordinate Judge was reversed, and thé case was 
remitted to him in order that he might determine the amount of 
l reasonable compensation payable by the defendants to the plaintiffs 
l under ‘section 155. The Subordinate . Judge has held. that the 
measure of damages inan action for breach of & covenant not to 
- assign is such a sum as will put the landlords in the same position as 
ifthe covenant had not been broken, He has found that the sub- 
lease has not prejudiced the position of the landlords, asthe sub- 
tenant is a far richer and more substantial man than the original 


tenants, and that there is not a shadow of suggestion that the plaintiffs 
*S, A. No. 2881 of 1911... 7 $ 
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Civit, are likely to sustain any injury in future-on account of the sub-lease. 
Tord: In this view, the Subordinate Judge has held that “reasonable com- 
. rur Lal pensation" within the meaning of section 155 of thé" Bengal Tenancy 


Act is “ nominal damages" which he has assessed at Rs 5. 

On behalf of the plaintiffs, it has been contended before us that 
Mockerjee, F. the Subordinate Judge has assessed the compensation on a principle 
= erroneous in law; and it has been argued that compensation for 

breach of the covenant should be based on the loss sustained by the 
landlords by reason of the refusal of the Court to make a decree for 
ejectment in their favour. In our opinion, this contention is clearly 
unfounded. Section 155, sub-section (1) provides as follows: “A 
suit for the ejectment ofa tenant on the ground (a) that he has 
used the land in a manner which renders it unfit for the purposes of 
the tenancy, or, (b) that “he has broken a condition on breach of 
which he is, under the terms of a contract between him and the 
landlord, liable to ejectment, shall not be entertained, unless the 
landlord has served in the prescribed manner, a notice on the 
tenant specifying the particular misuse or breach complained of, 
and, where the misuse or breach is capable of remedy requiring 
the tenant to remedy the same and,in any case, to pay reason- 
able compensation for the misuse or breach and the tenant 
has failed to comply within a reasonable time with that request.” 
Sub-section (2) then specifies the terms of the decree which is to be 
passed in favour of the landlord in sucha suit. The compensation 
according to the terms of the section, is forthe breach. To deter- 
mine this compensation, we must contrast the position of the landlord 
immediately before the breach with that afterthe breach, and thus 
ascertain the loss, if any, he has sustained by reason of the breach. 
i The plain intention of the legislature is that the compensaticn shall 
be for the injury which may have been caused to the landlord by the 
breach of the covenant; in other words, the measure of damages is 
such a sum as will place the landlord in the same position as if the 
brcach had not taken place. The appellants ‘invite us, however, to 
ignore altogether, or he purpose of assessment of damages, the 
period antecedent to the breach, to confine our attention solely to the 
period subsequent to the breach, and then to contrast the position 
of the landlord if he is allowed a decree for ejectment with his posi- 
tion if such relief is withheld. 'The advantage the landlord thus 
loses, is according to the appellants, the true measure of the dam- 
ages for breach of covenant by the tenant. The contention of the 
andlords, in substance, is that “ compensation for breach” means 
'" compensation for denial of relief by. way of ejecttnent on account 


v. 
* — Jnanendro Nath. 
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of the breach.” The obvious answer to the argument of the appellants 
is that if this had been the intention of the legislature, the section 
might have. been differently framed. It is, further, plain that the 
two classes of contingencies under which a suit for ejectment may be 
instituted under section 155, namely, misuse of the land or breach of 
a condition, are placed in the same category in so far as the assessment 
of reasonable compensation is concerned and that if the contention 
of the appellants were to prevail, there would be, in the case of assess- 
ment of compensation for misuse of the land, a manifest absurdity. 
In that case, the amount of the compensation would, the appellants 
were constrained to concede, be independent of the extent or nature 
of the misuse. Whatever the extent or nature of the misuse of the 
land might be—whether the misuse affected a half or a hundredth 
part of the property, whether it consisted in the erection of a building 
or the conversion of the holding into a brickfield, there would be, 
in-every such event, a liability to forfeiture incucred by the tenants; 
and,as the landlords would, if reliefagainst forfeiture were not granted 
to the tenants, be entitled to a decree for ejectment of the latter from 
the entire premises, the true measure of damages, according to the 
contention of the appellants, would be the loss of possession of the en- 
tire property, irrespective of theextent or nature of the misuse of the 
land by the tenants. It would further follow that the measure of dama- 
ges, according to this argument, tvould be the same in every case, 
whether it is a case of misuse of land or breach of covenant, and the 
Court would have no occasion to assess “ reasonable compensation.” 
This could never have been the intention of the legislature. 

. We may add that the view we take asto the true measure of 
“compensation for breach ".of covenant, is supported by high 
authority. It was observed by Blackburn J in Williams v. Earle (1) 
that the measure of damages in an action for breach of a covenant 
notto assign is such a sum as will place the landlord in the 
same position as if the covenant had not been broken. Concrete 
illustrations are not difficult to imagine. Thus, although the tenants’ 
liability on the covenants of the lease, does not, asa rule, cease on 
. assignment, the landlord may still suffer damage, for instance, his 
right of distress might be worth much less to him. There may, 
again, be cases in which the defendant by his assignment has freed. 
himself from future liability under the lease to his landlord, the 
plaintiff, as where he has himself come in by assignment, the land- 
lord is entitled to such a sum as will put him in the same position 
as if he still had the defendant's liability instead of that of a person. 


(1) (1868) L, R5 Q. B. 739. 
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. of inferior pecuniary ability to look to for breaches of covenant boths 


past and future: See Langton v. Henson (1). Ithas bsen .con-. 
tended, however, that, if this view fs taken, atenant may with.: 
impunity commit a breach of a covenant not to assign, because he: 


Can in most cases, if not always, escape forfeiture by payment ‘of * | 


[y 
` 


nominal damages. Weare not impressed by this argument, : 
because, ifthe landlord has not suffered substantia] damages by; 
reason Of the breach of the covenant, justice does not demand: 
that he should be allowed to claim from the tenant any-. 
thing beyond nominal damages. But cases are conceivable in which - 
the. landlord may suffer substantial damage by reason of the. 
breach of a covenant not to assign. One of such cases is to be» 
found in Zepla v. Rogers (2), where it was ruled that if a sub-. 
tenant proposes to carry on a business which might, to the. tenant's; 
knowledge, result in burning the premises, the tenant is liable on: 
the covenant for the loss of the premises by fire caused -by the sub: ' 
tenant’s business. On the other hand, it was held in /mporters 
and Zráders Insurance Co. v. Ohrisiie (3) that for the breach- 
Qf a covenant not to sub-let to? anyone whose business should be: 
considered. objectionable by the lessor, the lessee was liable for- 
nominal damages, inasmuch as the tenant’s business, although ob- 
jectiondble to the lessor, was found to have caused -him no pecuniary - 
damage. We are, therefore, of.opinion that, in the case before us, 
as the, plaintiffs have failed to establish that they have suffered any . 
damage, measurable in money, by reason of the breach of the 
covenant.not to sub-let, the defendants are liable only to pay nomi- 
nal damages. Our attention has finally been drawn to the, provi- 
sions of claüse (6) of section 14 of 44 and 45 Vict. c. 41 (Convey-- 
ancing Áct) which excludes from the operation of the section, on: 
which section 155 of the Bengal Tenancy Act is apparently mould-: 
ed, cases of breach of a covenant not to assign. This in no way 
assists the argument. of the. appellants, as the legislature in this 
country has placed a covenant not to assign in the same category — 
as other covenants, fur the purpose of grant of relief against forfei-. 
ture to the tenant. We are also not prepared to give effect to their 
contention that they should have substantial damages because they 
have suffered indignity by reason of the sub-lease in favour of their co- 
sharer who has thereby got greater advantages and more influence' 
over the tenants. In our opinion, the view taken by the Subordinate: 
Judge is clearly right, and his decree must be affirmed. - The appeal 


is accordingly dismissed with costs, 


(1) (1905) 92 L. T. 805. (2) (1893) 1 Q. B. 31, 
(3) (1867) 5 Robinson N. Y. 167. 
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This judgment, it is conceded, will govern the other appeals 
which are all dismissed with costs. 

Beachcroft, J.—l agree. The natural and obvious way to 
assess compensation for the breach of covenant is to compare the 
position of the landlord before the breach with his position after the 
breach, and the measure of compensation will be the extent to which 
he has been prejudicially affected by the breach. If he has not been 
prejudicially affected, reasonable compensation cannot be anything 
more than a nominal sum. l 

Applying this principle, it is clear that the contention advanced 
on behalf of the appellant must fail, for if effect were given to that 
contention, the starting point of the comparison to be made would 
be subsequent to the breach instead of prior to it. It is obvious that 
compensation for the breach cannot be based on the footing that the 
landlord has been deprived of a privilege, which privilege itself could 
only be brought into existence by the breach. . 


A, T. M, 
Appeals dismissed. 





Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Justice 
Teunon. 
SHAM SUNDAR SINGH AND OTHERS 
v. | 
JHUMAK SHAH AND orHERs.* 


l Execution sale ~ Application to set aside—Civil Procedure Code (Act XIV of 
l 1882), Sec. 248—O mission to serve notice. 

The omission to serve a notice under Section 248 of the Code of Civil 
Procedure of 1882 is a grave irregularity, sufficient by itself to justify a reversal 
of the sale, if a proper proceeding is taken in that behalf. Such omission does 
not nullify the sale in the sense that the judgment-debtors become thereby 
entitled to ignore the sale as if it had never taken place. If the application is 
made to set aside the sale, and it is proved that the judgment-debtor has been 
prejudiced, the sale cannot be supported. 

Appeal by the Applicant. 
Application to set-aside on execution sale, 
The material facts and arguments appear from the judgment. 
Babus Golap Chitnder Sarkar and Dwarka Nath Mitter for 


the Appellants. ; 
Moulvi Muhammad Fusuff for the Respondents. 
‘The judgment of the Court was delivered by 
* Appeal from Appellate order No. r14 of ‘1910, against the order of H. 
Foster Esq., District Ju of Saran, dated the 18th December, 1909, .modify- 


ing that of Babu Prayag Nath, officiating Subordinate Judge, 1st Court, of that 
District, dated sth July, 1909. i 
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Mookerjee, J.—We are invited in this appeal to consider 
the legality of asale held in execution of a mortgage decree on 
the rst August 1904 when the properties in dispute were purchased 
by the decree-holders themselves. The circumstances under which 
the sale took place are apparently of some complexity, but when 
they are analysed, there remains no doubt as to where the justice 
of the case lies, The owners of the property, who may be described 
as the mortgagors and who are the seventeenth and eighteenth 
defendants inthe present litigation, executed a mortgage on the arst 
December 1892 in favour of the first two defendants. A second 
mortgage was executed on the 28th February 1893 in favour of the 
defendants numbered three to seven. A third mortgage, described 
as an usufructuary mortgage, was executed on the 22nd January 
1895 in favour of four persons who are the plaintiffs appellants 
before this Court. On the 25th July 1895, the third mortgagees took 
a fourth mortgage from the mortgagors. On the 29th March 1900 
a decree was made in favour of the first mortgagees against the 
mortgagors and all the puisne encumbrancers. In 1902, it is stated, 
proceedings were commenced for execution of this decree, but no 
notice was issued to the third and fourth mortgagees. On the and 
June 1902, these persons, when apprised of the proceedings begun 
by the decree-holders, applied to the Court for time to deposit the 
decretal amount. Time was granted to them to make the pay- 
ment, but on that very day, the decree-holders applied that the execu- 
tion proceedings might be struck off. The result was that some days, 
later, when the third and fourth mortgagees brought the money into 
Court,-they were informed that the execution case had been struck 
off and that there were no proceedings pending in which they might 
make the payment for the satisfaction of the decree. It is not 
necessary for us now to consider whether this refusal to accept pay- 
ment from them was correct or not. It is sufficient to state that 
the result was that the decree was not satisfied, and the petition of the 
third and the fourth mortgagees was merely placed on the record. 
On the zist April 1904, the first mortgagees decree-holders again 
applied for execution of their decree. They did not mention in 
their application the names of the third and fourth mortgagees as 
judgment-debtors, and the result was that no notice as required by 
section 248 of the Code of 1882 was served upon them. On the 
first August 1904, the properties were sold in execution and pur- 
chased by the decree-holders themselves. On the i2th September 
1904 three out of the four persons who were the third and fourth 
iortgagees as also the five persons who were the second mortgagees 


* 
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applied for the reversal of the sale. On the 24th September 1904 the 
sale was set aside. On the 2nd November following, the decree- 
holders appealed against this order, butthey did not join as a party 
respondent to the appeal the present third plaintiff Ram Mohun Singh 
who had not joined in the application for reversal of the sale. On the 
12th November 1904 the second mortgagees are said to have deposited 
the decretal amount in Court, On the 28th November following, 
the appeal of the decree-holders was allowed and the case was 
remanded. On the 16th January 1905 the second mortgagees pur- 
chased the half share of the properties in dispute from the decree- 
holders auction-purchasers. They made the purchase, not in their 
own name but in the name of éesamliar: who are defendants Nos. 
8 to 16 in the present proceeding. This conveyanc: was registered 
on the day following. On the same day, a consent order was 
recorded for confirmation of the sale. Th» petition upon which this 
order was passed was assented to by the decree-holders and the 
second mortgagees alone, It was not brought to the notice of the 
Court that an application for reversal of the sal» had been made 
by three out of four persons who were third and fourth mortgagees, 
and that some order was needed in so far as their application was 
concerned. This matter was over-looked, and on the 2nd January 
1905 the sale was confirmed. On the roth February 1906 the third 
and fourth mortgagees commenced an action for declaration that 
these proceedings had been fraudulent and irregular and that their 
right of redemption had not been in any manner affected by the 
consent order of the 21st January 1905. The suit was dismissed 
in the Court of first instance, and upon appeal the order of 
dismissal was confirmed. The decision of the first two Courts 
was based substantially on the ground that the suit was not 
maintainable in view of the provisions of  seclion 244 of the 
Code of 1882. Upon second appeal to this Court, it was held that 
there was no substance in this contention and that the proper 
course to pursue was to treat the plaint as an application for 
reversal of the sale and to deal with the matter on the merits under 
section 244. The result was that the case was remanded to the 
Court of first instance. 
The matter has now been investigated, and the Courts below 
have concurrently declined to give the plaintiffs any relief. In our 
opinion, that order can not be supported: Upon the facts stated, 


there is no room for controversy that the validity of the sale which 


took place on the rst August 1904, cannot be supported, nor can 
it be seriously suggested that the order by which the sale was 
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confirmed on the 21st January 1905 is in any way binding upon the 
present appellants. 

In.the first place it is clear thal this consent order was not 
assented to by the present appellants. The Court was apparently not 
apprised of the circumstance that the application for reversal of the 
sale had been made not only by some of the second mortgagees but 
also by the third and fourth mortgagees. - The reason why the Court 
was not apprised of this circumstance is not difficult to appreciate. 
The decree-holders had repeatedly taken out execution without notice 
to the third. and fourth mortgagees, and they were obviously 
anxious that the latter should not have any opportunity to redeem 
before the execution sale took place. Itis further clear that the 
second mortgagees, who had brought money into the Court and 
were at one stage anxious to have the sale reversed, subsequently 
entered into an arrangement with the  decree-holders auction- 
purchasers so that they themselves might acquirea share in the 
property and obtain an order for confirmation of sale, with the 
result, that the interest of the third and fourth mortgagees would 
be extinguished thereby. The proceedings which were taken in 
this manner may justly be described as fraudulent. But even if 
they were not treated as fraudulent, it is obvious that the consent 
order to which the present appellants were not parties cannot 
possibly bind their interest. 


In the second place it is clear that whatever the position of the 
plaintiffs other than the third plaintiff may be, he stands in a position 
of peculiar advantage. He was not a party to the appeal by which the 
order for reversal of the sale made on the 24th September 1904 was 
set aside. He is therefore not affected by that order, nor is he 
affected by the consent order which was subsequently made. 


In the third place it is clear that as notices under Section 248 
of the Code of Civil Procedure were not served upon the judgment- 
debtors, the sale cannot be supported. 


As was pointed out by their Lordships of the Judicial Committee 
in the case of Malkarjun v. Narhari (1) and also by this Court in 
the case of Livinta Ashton v. Madhabmoni (2), the omission to 
serve a notice under Section 248 is a grave irregularity sufficient 
by itself to justify a reversal of the sale, if a proper proceeding 
is taken in that behalf.. No doubt such omission does not nullify the 
sale in the sense that the judgment-debtors become thereby entitled 
to ignore the sale as if it had never taken place; the true position 


(1) (1900) I. L. R. 25 Bom. 337. (2) (1910) 11 C. L. J. 489. 


VOL. XX.] HIGH COURT. 


is that if an application is made to set aside the sale, and it is 
proved that the judgment-debtor has been prejudiced, the sale can- 


not be supported. -In the case before us, it is not disputed that 


the notices required by the Code were not duly served, and the 
judgment-debtors had no opportunity to redeem before the sale. 
Under these circumstances, we must hold that not only is the 
order of 21st January 1905 not binding upon the appellants but 
that the sale also should be reversed. 


The result therefore is that this appeal is allowed and the sale 
held on the rst August 1904 set aside. Consequently the applica- 
tion of the decree-holders for execution of their decree presented 
on the 21st April 1904 will stand revived, and the present appellants 
as also the other judgment-debtors will have an opportunity to 
satisfy the decree. - If the decree is not satisfied, the decree-holders 
will be entitled to pursue their remedy in accordance with law. 


The appellants are entitled to their costs throughout. the 
present proceedings : such costs must be paid in equal halves by the 
decree-holders and the second mortgagees. We assess the hearing 
fee in this Court at four gold mohurs. 


Appeal allowed. 
AUT. Me 


CIVIL RULE. 


Before Sir Asutosh Mookerjee, Knight, fudge, and Mr. Fuslice 
Beachcroft. 


ARJUN DAS 
vU. 
GUNENDRA NATH BASU MULLIK,* 


Execution sale—Application to set aside—Non-transferable occupancy hold- 
ing, purchase of——Receipt of rent from purchaser—Execution initiated and 
carried on against a dead judginent-debtor—Cioil Procedure Code (Act V 
of 1908) secs. 47, 115, O, XXI R. 2a—fFailure to exercise jurisdiction —Second 
appeal —Bengal Tenancy Act (VIII of 1885), sec. 153—S uit valued at less than 
Rs. 100—]Decree-holder purchaser—Revision petition treated as memo. of appeal. 


Proceedings initiated and carried on against a dead judgment-debtor are 
infructuous and a Court fails to exercise a jurisdiction vested in it, if it refuses 
to annula sale held in the course of such a proceeding. 


* Civil Rule No.. 1085 of 1913, against an order of A, J. Chotzner, Esq., 
District Judge of 24-Perganas, dated the 22nd April, 1913, confirming that 
of Babu Khagendra Nath Dutt, Munsiff of Baraset, dated the agrd December, 
1912, 
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CIVIL. . Though there has been a divergence of judicial opinion as to the effect of 
1914. execution sales held in course of proceedings initiated and carried on against 
—— a dead judgment-debtor, if the sale is directly impeached, it cannot be 
e Arjun Das sustained, 
v. 
Gunendra Nath. An application by a purchaser of a non-transferable occupancy holding, 


from whom rent has been received by the landlord, to set aside an execution 
sale in favour of the landlord decree-holder held in course of proceedings 
initiated and carried on against a dead judgment-debtor, is governed by section 
47 of the Code of Civil Procedure. 


À second appeal lies against an order refusing to set aside a sale in execution 
of a decree for rent obtained in a suit valued at less than Rs. 100, the decree- 
holder being the purchaser. 

Kali Mandal v, Ram Sarbaswa (1) followed. 

` When there was no question of limitation or court-fees, a petition on which! 
Rule was granted, was treated as a memorandum of appeal. 


Application for revision by the Petitioner. 


Application to set aside an execution sale. 

The landlord obtained a decree against his recorded tenant. 
The occupency holding of the tenant was purchased by the petitioner 
and the landlord received rent from him before the institution of 
the suit. The landlord applied for execution of decree against the 
judgment-debtor who had died and the decree being more than.one 
year old, a notice was ordered to be issued under O. XXI R. 22. No 
intimation was given to the Court about the death of the judgment- 
debtor and the service of notice under O. XXI R. 22 as well as service 
of sale proclamation were represented to be duly made. In the sale 
which followed, the landlord decree-holder purchased the holding. 
The petitioner then applied to set aside the sale. The Courts 
below rejected the petition. 

Babu Probodh Chandra Chatterjee for the Petitioner. 


a 


1913. Dr. Dwarka Nath Mitter and Babu Tarkeswar Pal Chowdhry 
iene an 1g, forthe Opposite Party. 
— C, 4. V, 
The judgment of the Court was delivered by 
: Mookerjee, J.—We are invited in this Rule to set aside an 
D order of the District Judge, who, in concurrence with the Court of first 
June, 1. instance, has refused an application for reversal of an execution sale. 


The facts as they appear on the face of the record may be briefly 

recited. One Gunendranath Basu Mallik brought a suit for recovery 

of arrears of rent against Sitanath Banerjee, the recorded tenant of an 

occupancy holding, which comprised 17 Bigahs of land and is said 
(1) (1905) I. L. R. 3a Cale. 957, 1 C. L. J. 476 
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to have been worth at least Rs. 300. The decree was made ez parte 
on the 4th July 1909 for a sum of about Rs. 63 together with costs 
about Rs. 9. On the 27th May, 1911, the petitioner Arjun Das, 
who had previously purchased the holding from Sitanath Banerjee, 
made a deposit of Rs. 67 in satisfaction of the judgment-debt; 
by some oversight, the amount deposited did not cover the whole 
of the costs decreed. On the 25th October, 1911, the decree- 
holder applied for execution of his decree against Sitanath Banerjee 
for recovery ofthe balance still due, which amounted to a sum of 
about Rs. s. Sitanath Banerjee had, however, died on the 17th May, 
1910. Execution was yet taken out against the dead man. On the 
and November, torr, the Court ordered execution to proceed 
against the judgment-debtor on record, and notice under Rule 22 
of Order a1 of the Code was directed to issue upon him as more 
than one year had elapsed from the date of the decree. A return 
was filed that the notice had been duly served on Sitanath Banerjee 
on the 28th November, rg11, Subsequently, writ of attachment 
and sale proclamation were issued with the name of Sitanath 
Banerjee thereon. Returns were filed in .usual course that the 
processes had been served in accordance with law; On the rath 
January, 1912, the holding was put up to auction ; there was no 
bidder present, and the decree-holder purchased the property for 
Rs. 50. On the 8th April, 1912, the Court delivered possession to 
the  decree-holder in his capacity as auction-purchaser. On 
the 7th May, rg12 the petitioner applied to the execution Court 
for reversal of the sale. He alleged that he had purchased the 
holding several years before the sale, that he was in possession by pay- 
ment of rent to the landlord, and that the decree-holder had 
managed to buy the property fora very small priceata sale held 
in the course of proceedings taken against a dead man. The Court 
of first instance refused to set aside the sale, and that order has 
been on appeal confirmed by the District Judge. In our opinion, the 
proceedings initiated and carried on against the dead judgment- 
debtor were infructuous, and the Courts below have failed to 
exercise a jurisdiction vested in them, namely, to annul a sale held 
in the course of such a proceeding, 


Order XXI Rule 22 provides that where an application for 
execution is made more than one year after the date of the decree 
or against the legal representative of a party to the decree, the 
Court executing the decree shall issue a notice tothe person 
against whom execution is applied. for, requiring him to show 
cause, on a date to be fixed, why the decree should not be executed 
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against him. Inthe case before us, more than one year had 
elapsed from the date of the decree, and the judgment-debtor 
had died in the interval. There was, consequently, a two-fold 
reason for the issue of the notice contemplated by Rule 22, but 
such notice could be issued only upon the legal representatives of 
the judgment-debtor against whom alone execution could proceed 
under Sub-section 1 of Section 50. The decree-holder, however, 
initiated the proceeding and carried it on throughout against the 
dead man as if ha were still alive. The Court was not only not 
apprised that the proceedings were taken against a dead man, but 
untrue returns were repeatedly filed to show that the processes had 
been duly served. It is difficult to conceive a graver abuse of the 
process of the Court, and the question inevitably arises, is a sale 
deliberately brought about under such circumstances to.be treated 
as valid aud operative? In the case of Zivinta Ashton v. Madhab- 
moni Dasi (1), this Court was called upon to consider the effect-of 
a sale held, without notice to the judgment-debtor under Section 
248 of the Code of 1882. In that case, the judgment-debtor was 
alive, but although more than a year had elapsed since the date of 
the decree, no notice under Section 248 was served upon her. 
This Court held, on the authority of the decision of the Judicial 
Committee in Afelkarjun v. Narhari (2), that although the sale could 
not be treated as a nullity and ignored by the party whose property 
had been sold as if it had never taken place, yet it was voidable, 
as the omission to issue the prescribed notice .was a serious 
irregularity. It was" pointed : out that the omission to serve 
the notice was not a material irregularity in publishing or con- 
ducting the sale within the meaning of Section 311 of the Code 
of 1882, but was a good ground .for reversal of the sale upon an 
application under Section 244, which could be made, under Article 
178 of the Second Schedule to the Limitation Act of 1877, within 
three years from the date of sale. It was also explained that the 
opject of a notice under Section 248 is not merely to give the 
judgment-debtor opportunity to-show cause’why the decree should 
not be executed, because, for instance, it is time-barred or has 
been adjusted, but also to give him an opportunity to satisfy it 
before execution issued. The principles thus enunciated in 
Livinia Ashton v. Madhabmont Dasi (1) have been adopted and 


(1). (1910) 11 C. L. J. 489, 14 C. W. N. 560. 
(a) (1900) L, R. 27 I, A. 216, I. L. R, 25 Bom. 337. 
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applied in the cases of Lakshmi Charan v. Sris Chandra (1), 
Kumed Bewa v. Prasanna Kumar Roy (2) and Sham Sundar v. 
Fhumak Shah (3). Tested in the light of these, principles, .the 
sale in the case before us cannot possibly be sustained. ‘There 
was no notice under Order XXI Rule 22 upon the legal represen- 
talives of the judgment-debtor; the Court could not issue such 
notice, though it was incumbent upon the Court to do so, because 
the decree-holder never intimated to the Court that the judgment- 
debtor was dead. A sale held under these circumstances must be 
set aside. on the ground of grave irregularity in the proceedings. 
But the present case is really much stronger than the one before 
this Court in Livinia Ashlou v. Madhabmoni (4). Here the 
execution proceeding was initiated and carried on throughout 
against a dead man. The cases of Sowell v. Ajudhia Nath (5) 


and Sheo Prasad v. Hira Lal (6) are of no assistance to the decree-. 


holder auction-purchaser. In those cases; the execution proceeding 
had been commenced against the judgment-debtor and his property 
had been attached during his lifetime ; the sale took place after his 
death without notice to his legal representative. It was ruled that 
the property, when sold, was, as the result of the attachment, 
validly in the custody of the Court, and that consequently the sale 
was nota nullity but could be set aside on the ground of material 
irregularity in the publication of the sale proclamation. The case 
before us is of an essentially different description; it is not the 
case of a man who, aíter due notice of the execution proceeding, 
defaults to pay the judgment-debt and as a result has his pro- 
perty brought to sale; it is the case of a man who is dead, and 
whose property is sold, because he fails to respond to the notice 
issued by the Court on him at the instance of the judgment-creditor 
(see Raja Debi Bakhsh v. Habib Shah (7). 


The question of the legality of an execution sale held in course 
of proceedings initiated and carried on against a dead judgment- 
debtor has been repeatedly considered in cases of the highest 
authority. In Chick v. Smi/h (8), it was ruled that in the case of 
death of the judgment-debtor, even a few hours before execution 
issued, the execution was invalid; see also the notes to Feffreson v. 
Morton (9); substantially to the same effect are the decisions in 


(1) (1910) 13 C. EL. J. 162. (2) (1912) I. L, Re 40 Calc. 45. 
(3) (1911) 20 C. L. J. 337. (4) (1910) 11 C. L..]. 48c« 
(3 (1884) I.L. R 6 All. 255. (6) (18839) I. L. R. 12 All. 440. 


(7) (191g) L L. R. 35 All, 331; 18 C. L. J,9. (8) (1840) 8 Dowling 337, 
(9) (165 2 Wms, Saund, 6 (12) 
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Civit, Ramessurri v. Doorgadass (1), Imamunnissa v. Liakat (2), Gopal 
194. v. Gunamoni (3). No doubt, there has been some divergence of 
ooo judicial opinion upon the point whether the sale should be treated 

" Arjun Das, 


v. as void or voidable; but the Courts are unanimous that if the sale . 
Gunendra Nath — js directly impeached, it cannot be sustained. The question has 
Mooh-jee. F. been repeatedly examined in the Courts of the United States, and 

UE the authorities almost unanimously hold that if execution issues 
after the death of the judgment-debtor, the sale is void; only a 
$mall minority hold that it is voidable (Freeman on Executions. 
Section 35; Freeman on Void Judicial Sales, Section 24; Kleber 
on Void Judicial and Execution Sales, Section 280; Rorer on 
Judicial Sales, Section 827). The point has been elaborately in- 
vestigated by the Supreme Court of the United States on more 
than one occasion, Erwin v. Dundas (4), Taylor v. Doe (5), 
Ransom v. Williams, (6), Mitchell v. Mazent (7), and it has been 
uniformly ruled that an execution commenced after the death of 
the judgment-debtor named therein is void, and that the purchaser 
at a judicial sale heldin such a void proceeding is not protected ; 
but it is otherwise where an execution is regularly issued and is 
levied on the land of the judgment-debtor during his lifetime; in 
the latter case, the sale is regarded as a completion of the pre- 
vious execution by which the property had been expropriated 
in accordance with law. The matter may be put briefly in the 
words of the judgment in #rown v. Parker (8); “judicial pro- 
ceedings cannot be carried on in the name of a dead man; there 
is as much necessity for a plaintiff as for a defendant; the pro- 
ceedings in either case are as much arrested by the death of one 
as of the other." We hold accordingly that the sale held on the 
12th January 1912 must be set aside on the basis of the application 
dated the 7th May, 1912, treated as one made under Section 47 
of the Code. No- question of limitation arises, notwithstanding 
the comprehensive language of Article 166 of the First Schedule 
of the Limitation Act of 1908, which is wider in its terms than the 
Article it replaces, namely, Article 166 of the Limitation Act of 
1877. The case is plainly one for the application of Section 18; no 
notices had ever been issued upon any person interested in the 
property sought to be sold; false returns were, on the other hand, 





(1) (1880) I. L. R. 6 Calc. 103. (2) (1881) IL. L.R 3 All, 424. 
(2 (1892) I. L. R. 2e Calc 470. (4) (1846) 4 Howard 58. 
(5) (851) 13 Howard 287. (6) (1864) 2 Wallace 417. 


(7) (1866) 4 Wallace 237. (8) (1853) 15 IIL 307, 
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filed to the effect that the processes had been duly served on the 
judgment-debtor who had, asa matter of fact, died more thana 
year before the proceedings were commenced against him ; besides 
this, the decree-holder auction-purchaser did not take delivery till 
after more than a month had expired from*the date of the sale and 
thé petitioner came into Court within one month from the date of 
such delivery. There is nothing to show that the petitioner had any 
previous knowledge of the sale, and, as their Lordships of 
the Judicial Committee observed in Rahimbhoy v. Turner (1), the 
burden would lie upon the decree-holder to show that the petitioner 
had on any date earlier than the 8th April, 1912 knowledge of the 
sale held in the course of proceedings of which no notice had been 
given to any living man. 


We also observe that the objection was taken in the Court 
below that the petitioner had no locus sfandi, as he had failed to 
prove that the holding was transferable by custom. It was proved, 
however, that rent was receivel from the petitioner after his pur- 
Chase though his name was apparently not formally registered as 
tenant. We are of opinion thatthe petitioner was competent to 
make the application and that the decision in Prosunno Kumar v. 
Bama Churn (2) does not govern this case. 


We may finally add that although the application must be deemed 
to have been made under Section 47 of the Code of 1908, a second 
appeal may at first sight seem barred under Section 153 ofsthe 
Bengal Tenancy Act, as the claim in the suit for rent was under 
Rs. 100; Shyama Charan v. Debendra Nath (3); but, a second 
appeal does apparently lie in this case on the authority of the 
decision of the Full Bench in Kuli Mandal v. Ram Sarabaswa (4) 
the effect of which, as explained in Beni Madhab v, Bissesuar (5), 
. has not been completely nullified by the explanation added 
to S.c. 153. The vicw that a second appeal lies to this Court 
in the present case, does not, however, create any difficulty 
in the way of the petitioner, because the petition on which 
this Rule was granted may be treated as a memorandum of appeal, 
as no question of limitation or Court-fees arises. 


(1) (1892) L. R. 20 1, A. 1; IL. L. R. 17 Bom, 341. 

(2) (19c9) 13 C. W. N. 652, (3) (1900) I. L. R. 27 Calc. 8,.. 
(4) (1605) I. L. R. 32 Calc. 957 C.L J. 476. 

(5) (1911) 16 C. LJ 5425517 CEW. N. 84. 
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^ The résult is TT the ae of the Courts. below are. TE R 


‘the’ application to set aside the sale is granted . and the sale is can- 


celled. The petitioner will be restored to possession in execution 


of the order of this Court. The petitioner will also receive his 
. Costs in all the Courts. We assess the hearing fee in this Court af 


five gold mohurs. 
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PRESENT : Lord Moulton, Lord Sumner, Lord Parmoor, Sir Yohn - 
2 Edge and Mr. Ameer Ali. 


RANIMONI DASI AND ANOTHER. 
v. 
RADHA PRASAD MULLICK AND OTHERS. 


[ON APPEAL FROM THE HIGH Court or JupntCATURE AT FORT 
WILLIAM IN BENGAL.] 


Hindu Law—Will— Construction —Gift to daughters in equal shares and share 

of each to her sons on her death—Gift to a class—Incapacity of some to take. 
—S'udgment of Privy Council limited to events that had then happened— 
Donee must be in existence at the iestator’s death—Hindu Wills Act 
© (XXI of 1870), S. 3. 


A Hindu by his will directed his executors on the failure ab sitio of a prior 
bequest to an adopted son “ to make over and divide the whole of my estate, 
both real and personal, unto and between my daughters in equal shares, to 
whom and their respective sons [ give, devise and bequeath the same, but 
should either of my said daughters die without leaving any male issue surviv- 
ing, but leaving my other daughter surviving, then in such a case the surviv- 
ing daughter and her sons shall be entitled to the share of the deceased 
daughter, or in the case of the death of either daughter leaving sons the share 
of such daughter is to be paid to such her son or sons share and share alike." 


In 1904, when the testator's two daughters, R. and P. were both alive, R. 
brought a suit for the construction ofthe will. In that suit the Privy Council 
in 1908, held that "in the events that have happened, the daughters of the 
testator, R. and P. are entitled to the testator's estate in equal shares for life 
and with benefit of survivorship between themselves. P, died in 1: 909 leaving 
her surviving several sons, some of whom were born during the testator's 
life-time, while others were born after his death. On the question, who became 
entitled to P's share on her death, the High Court on appeal, held that the 
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Privy Council in making their order intended only to describe the utmost 
interest that the daughters could take between themselves in the events which 
up to that time had happened, and had no intention to decide the rights of the 
daughters’ sons in reference to a subsequent contingent event, which had now 
happened in the death of P. leaving sons ; and that the intention of the testator 
was that the sons of a daughter should take her share on her death ; but that 
though the gift to P.'s sons as a class was not void on the ground that those 
of such sons as were born after the testator's death could not take under the 
rule of Hindu law that no person not in existence at the time of the testator's death 
can take under his will, yet in view of that rule of Hindu Law and Section 3 
of the Hindu Wills Act, only those sons of P. who were born during the 
testator's life-time would take P.’s share. On appeal tothe Privy Council by 
R. and J., who was adopted by her as her son in tgoo: 


Held, that the judgment appealed from was correct and was based on 
correct reasons ; and that the appeal must be dismissed but without prejudice 
to the position of J. if and when the question whether he could take under the 
will should come before a Court for decision. 


` Radha Prasad Mullick v. Ranimoni Dasi (1) affirmed. 


Appeal from a judgment and decree of the High Court at 
Calcutta, in its appellate jurisdiction, dated the rst August, 1910, 
on an appeal from a judgment and decree of the said High Court 
in its ordinary original civil jurisdiction, dated the 4th March 19ro. 


The only questions for determination on the appeal arose on the 
construction of the will of one Hari Das Dutta, deceased, and of a 
judgment and decree passed on the 4th June, 1908, by the Privy 
Council, in Radha Prosad Mullick v. Ranimoni Dasi (1). 


The facts relating to this litigation are shortly as follows :—The 
said Hari Das Dutt, a Hindu governed by the Bengal School of 
Hindu Law, died on the 30th October, 1875, leaving a will executed 
on the day of his death and leaving the following members of his 
him surviving, viz:—Surnomoni Dasi, his widow, the appellant 
Ranimoni Dasi and Premmoni Dasi, since deceased, his daughters, 
Radha Prasad Mullick, since deceased, the respondent Kasi Prasad 
Mullick and Jyoti Prasad Mullick, since deceased, his grandsons 
by his daughter Premmoni Dasi. Ranimoni Dasi was married to 
-Rama Kant Sen and was childless. 


Hari Das Dutt appointed the said Surnomoni Dasi, his father 
Madhusudan Dutt and his uncle Dwarka Nath Dutt, executrix and 
executors of his will and gave them directions and authority to 
adopt a son to him. On the zoth December, 1875, Surnomoni 
Dasi and Dwarka Nath Das took out probate of the said will from 
the said High-Court. 

(1) (1908) L. R. 35 I, A. 118; L L. R, 35 Calc. 896 ; 8 C. L. J. 48. 
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P.C. Under the powers contained in the will, Surnomoni on the 9th 
p August 1876, adopted the said Jyoti Prasad Mullick, son of Prem- 
Ranimoni Dasi moni Dasi, as a son to Hari Das Dutt, but he died intestate and 
i v 7 unmarried, on the oth January, 1881. On the gth February, 1881, 
Radha Prasad. S urnomoni then adopted one Amrito Lall Dutt as a son, who on the 


oa 


rst August, 1894, instituted a suit against Surnomoni and others 
for the construction of the will of Hari Das Dutt, and for adminis- 
tration of his estate. The said suit terminated by a decision of 
the Privy Council dated the 2nd May, 1900; it was held that the 
power of adoption contained in the said will was invalid and in- 
capable of execution under the Hindu Law: See Amrifo Lall Dutt 
v. Surnomoni Dasi (1). On the znd November, 1900, Ranimoni 
with her husband, Rama Kant Sen, adopted the respondent Jugul 
Kissore Sen as their son. 


Surnomoni died on the 14th August, 1904. On the 19th December 
1904, Ranimoni Dasi instituted the present suit in the High 
Court at Calcutta, against Premmoni Dasi, her sons Radha Prasad 
Mullick, the respondent Kasi Prasad Mullick, and the respondents 
Peary Lall Mullick and Behary Lall Mullick, both of whom had 
been born after the death of the said Hari Das Dutt and the respon- 
dent Jugul Kissore Sen for the construction of the said will, and 
the administration of the’ estate of the testator, and she claimed 
inter alia, that in the events which had happened, there being no 
adopted son, she and the said Premmoni were each entitled under 

‘the said will absolutely to a moiety of the said estate, The suit 
was defended. 

The clause in the will upon which construction was sought was 
as follows :— 

* But in case none of such adopted sons survive my- said wife 
or in case of either surviving my said wife and dying under the said 
age without leaving a son or sons, I desire and direct my executors 
after the death of my said wife or the death of such son after her, 
but under the age of 18 years without leaving son or sons, to make 
over and divide the whole of my estate, both real and personal, unto 
and between my daughters in equal shares to whom and their res- 
pective sons I give, devise and bequeath the same, but should either 
of my said daughters die without leaving any male issue surviving 
but leaving my other daughter her surviving, then and in such case 
the surviving daughter and her sons shall be entitled to the share 
of the deceased daughter, or in case of death of either daughter 

(1) (1900) L. R, 27 I. À, 128, I, L. Re 27 Calc. 696. 
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leaving sons, the share of such daughter is to be paid to such her 
son or sons share and share alike", 


This suit also went to the Privy Council. The judgments of the 
Courts in India are reported in Radha Prosad Mullick v. Ranee 
Mani Dassee, and Peary Lall Mullick v. Ranee Mani Dassee (1) 


On th» 14th May, 1908 the Privy Council delivered judgment 
in the appeal arising from the suit, It was held that on the true 
construction of the will the plaintiff and Premmoni Dasi, the daugh- 
ters, were entitled to the testator's estate for life in equal shares 
with benefit of survivorship between themselves. The decree of the 
High Court dated the 23rd April, 1906, against which the appeal 
was brought, was varied by substituting for the words contained there- 
in * are each absolutely entitled to a moiety or half-part of the estate of 
the testator including the additions and accretions thereto" the words 
“are in the events that have happened entitled to the estate of the 
testator including the additions and accretioas thereto in equal share 
for life and with benefit of survivorship between themselves". In 
other respects the decree of the High Court which gave liberty to 
apply was affirmed. For a report of the judgment of the Privy 
Council see Radha Prosad Mullick v. Ranimoni Dasi (2) 


On the 8th May, 1909, the said Premmoni Dasi died, leaving 
the sad Radhi Prasad Mullick and the respondents Kasi Prasad 
Mullick, Peary Lill Mullick, and Behary Lall Mullick her sons, her 
surviving. | 


On the 17th February, roro, the said Radha Prasad Mullick, 
under the liberty to apply contained in the decree of the High Court, 
dated 23rd April, 1906, instituted the present proceedings by presen- 
ting a petition to the High Court, praying infer alia that this suit 
may be further proceeded with in order that the issues and 
questions therein remaining undetermined may be determined and 
disposed of by a further decree or otherwise; that to this 
end the suit may be set down for further hearing; that all 
necessary and proper orders and directions may be made and 
given for the purposes aforesaid, and that the rights of the parties 
to and in the moiety ofthe estate of the said Hari Das Dutt, the 
income of which was payable to the said Premmoni during her life, 
may be determined in this suit. 


On the 4th March, 1910, Mr. justice Fletcher delivered judg- - 


ment and made an order dismissing the said application with costs. 


(1) (1906) I. L. R. 33 Cale. 947. 
(2) (1908) L. R. 35 1. A. 118, LL. Re 53 Cale. 895, 8 C. L. ]. 48. 
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He held that the question raised by the application was concluded 
by the judgment and decree of the Privy Council dated the 14th May, 
1908, on the ground that it had decided that the said daughters 
Ranimoni and Premmoni had a life estate with benefit of survivorship 
betweszn themselves, and that even though the said Premmoin had 
died leaving sons, under the terms of the said judgment and decree, 
her interest in the moiety passed to the plaintiff Ranimoni for life. 

. Radha Prasad Mullick appealed and on the rst August, rgro a 
Divisional Bench of the High Court delivered judgment, reversed 
the judgment and decree of the lower Court, and decreed the 
appeal. It was held that this Board by its said judgment and decree 
of the 14th May, 1998, had expressly refrained from deciding or 
affecting the rights of sons in reference to a subsequent event which 
might or might not happen, that the benefit of survivorship to which 
this Board had referred was the right thereto provided by the will 
itself, the terms of which were then being construed, and not other- 
wise, and that in the events which had since occurred viz. the death 
of Premmoni leaving sons on the true construction of the will of the 
said testator, there was no right of survivorship in the said Ranimoni, 
but that the moiety which had been Premmoni’s for life passed to 
the said Radha Prasad Mullick, the respondent Kasi Prasad Mullick 
and the representatives of Jyoti Prasad Mullick, and not to the res- 
pondents Peary Lall Mullick and Behary Lall Mullick, the sons born 
after the death of the testator. For judgment in appeal see t C 
L. J. 183; I. L. R. 38 Calc 188. 

Ranimoni Dasi and her adopted son Jugul Kissore Sen appealed 
to His Majesty in Council, 

Sir Beberi Finlay, K. C., and K. Brown, for the Appellants, con- 
.ended thatthe true construction of the order in Council was that 
the testator’s danghters, Ranimoni Dasi and Premmoni Dasi, took the 
estate jointly with the right to survivorship, and consequently on the 
death of Premmoni Dasi her share passed to the appellant Rani- 
moni Dasi, and that the High Court was wrong in holding that no 
grandson of the testator born or adopted after the testator’s death 
in 1875 could take under his will. Reference was made to Radha 
Prosad Mullick v. Ranimont Dasi (1) and Mayne on Hindu Law 
and Usage, 7th ed., p. 762. 

De Gruyther, K.C, and Dunne, for some of the Respondents, 
and Ross K.C. and K.C. 0’ German, tor the rest of the Responžents 
were not heard. 

The judgment of their Lordships was delivered by 

(1) (1908) L. R. 35 D A 118; L L. R. 35 Calc. 896; 8 C, L. J. 48. 
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Lord Moulton.—tTheir Lordships have had an opportunity 
of considering the judgment of the Court below on the question as 
to whether on the death of the elder daughter leaving male issue the 
estate passed over for life to the younger daughter, and they are of 

‘opinion that it is correct, and is based on correct reasons. They 
‘will therefore humbly advise His Majesty to dismiss this appeal. 


With regard to the contention of the appellants that the 
Court was wrong in holding that no grand-children of the 
testator born, or adopted, after the death of the testator on 30th 
October 1875 could take under his will, their Lordships 
will not advise His Majesty to make any order except that 
the present advice is not to prejudice the position of the second 
‘appellant if and when such question comes before a Court for 
decision. 


The costs. of all parties as between solicitor and client will 
come out of the estate. 


S. L. Wilson & Co.—Solicitors for the Appellants. 


Watkins and Hunter, and Gus Phillips, neue Williams.— 
‘Solicitors. for the Respondents. 


Appeal dismissed. 


t 


PRESENT: Lord Dunedin, Lord Moulton, Sir Zohn Edge and | 
Mr. Ameer Ali. 


P. C. E. PAUL AND' ANOTHER 
D. 
WILLIAM ROBSON anp OTHERS. ' 


[ON APPEAL FROM THE HIGH Court or JUDICATURE AT Fort WILLIAM 


IN BENGAL] _ 


Sdsemeni- Ancient light— Prescription —Righi, measure of —fnfriugeinent— 


Nutsance. 


The owner of a dominant tenement does not obtain by his easement a right 


to all the light he has enjoyed during the period of prescription. He obtains 


a right to so much of it as will suffice for the ordinary purposes of inhabitancy 
or business according to the ordinary notions of mankind having regard to the 


locality and surroundings. 


There is no infringement of the easement acquired by ancient lights unless 


that which is done amounts to a nuisangs. | 
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Folly v. Kine (1) isan authoritative exposition of the decision in Colls v. The 
Home and Colonial Stores, Limited (2), and establishes that the law as formulat- 
ed by Lord Davey is the law laid down by that decision. 


Paul v. Robson (3) affirmed. 


Appeal from a judgment and decree of the High Court at 
Calcutta (August 1, 1911) substantially affirming those of the same 
High Court in its ordinary original. civil jurisdiction (March 29, 1911). 

The appellants sued the respondents claiming that the latter had, 
by the erection of their new building, interfered with the enjoyment 
of light and air through twenty-seven windows or openings of their 
house, and that the respondents had thereby prevented light and 
air from entering through those windows or openings in such a 


manner as to cause nuisance, inasmuch as the amount of. such light 


and air enjoyed had been reduced below the measure required for 
the ordinary purposes of inhabitancy or business of the appellants’ 


buildings according to the ordinary hotions of: mankind, 


Mr, Justice Stephen, who tried the case, held that the, light 
coming to the appellants’ premises from the east had been obs ructed 
bv the respondents' new building, but found that, as far as the ground 
and middle floors of the appellants’ premises "were concerned, a 
sufficient quantity of the light which they formerly enjoyed was left 
for the purposes of carrying on the business of a shop or the busi- 
ness of an office there, and, held generally that the appellants had 
failed to prove that the respondents had prevented the access of light 
to their premises to a greater extent than the respondents had a right 
to do. As regards air he held that the appellants had failed to prove 
the creation of nuisance by the obstruction complained of. He 
accordingly dismissed the sait. 

On appeal a Divisional Bench of the High Court held that the 
appellants “ have not proved that their premises have been materially 
affected or injured, or that there has been a sensible deprivation of 


"light and air, sufficient to render the occupation of the premises 


uncomfortable, or to prevent their being used for purposes. as bene- 


ficially as before." In the result the appeal was dismissed. For a 


full statement of the facts of the case and a report of the judgment 
appealed from see Paul v. Robson (3). 


Upjohn, K. C., Hudson, K. C., and Vernon, for the Appellants. 
DeGruyther, K. C., and Dunne, for the Respondents, took a pre- 
liminary objection as to the competency of the appeal. They 


- (1) (1605) L. R. (1907) A. C. I. (2) (1904) L. R. (1904) A.C, 179. 
(3) (1911) I. L. Rz 39 Calc. 59. T M 
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submitted that the Courts below had concurrently ` found that” the 
appellants had ‘failed to prove that the obstruction complained of 
amounted to a nuisance, and that the reagons givén by the appellants 
in their case, to which alone they must be confined, did not show 
that there was any substantial question of lawinvolved in the case. 


They referred to Mirza Sajjad Husain v. Nawab Wasir Ali KAan(1) | 


Karuppanan Servai v Srinivasan Chetti (2); and Section 110 of the 
. Code of Civil Procedure, 1908. 


Upjohn, K. C., and Hudson, K. C., submitted that the Court 


below had applied the wrong test and cons: quently the findings based_ 


_ on that test could not be binding on the Board. They took the view 
that if there was sufficient light for the ordinary purposes of inhabi- 
tancy and business, there was no nuisance. Butthe proper test was 


to determine the quantity of light that existed both before and after ; 


the obstruction, and say whether the light left was sufficient for the 
purposes of the business as beneficially as before. 


"(Lord Dunedin referred to, Higgins v. Betis (3) which decides 
that the tesf suggested is not the true one.) 


The usefulness of each ought to have been considered separately, 
and it was not enough to say that the house was a large on» and that 
there was sufficient light left to enable the appellants to use it for 
ordinary purposes: Kine v. Folly (4) Grifiths v. Richard Clay & 
Sons, Limiled (5) and Jolly v. Kine (6) which seemed to adopt the 
opinions of Lord Macnaghten and Lord Lindley in Colls v. The Home 
and Colonial Stores, Limiled (7) that in dealing with cases of this 
class regard should be had to the extent of previous enjoyment of 
light. 

No reply was called upon, 

The judgment of their Lordships was delivered by 


Lord Moulton.—The action in which the present appeal is 
. brought isan action in which the appellants sued the respondents 
for infringement of certain rights of light possessed by them in con- 
nection with premises known as 7, Esplanade East, Calcutta, . of 


(1) (151) L. R. 39 I. A. nee I. L. R. Su ATE: 455; 16 C. L. T. 613. 
(a) (1901) L. R. 29 I. A. 38; I. L. R, 25 Mad, 215. 
3) (1905) L. R. (1905) 2 Gh. 210.  . (4) (1,04) L. Ri (1905) 1 Ch. 480 (481). 
(5) 1912) L. R. (1912) 2 Ch. 291, (298). (6) (1926) L. R. (1907) A. C. 1, 
| (7) (1904) L. R. (1904) A. C. 179. 
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which they ownéd' the freehold. The. respondents had erected a 
building knowu as 8, Esplanade East, Calcutta, lying to the east of 
the-appellants’ premises, and so situated that the western walls of the 
respondents! buildings: were parallel to and at a distance of 17. feet 


from the eastern wall of the appellants’ building. The ground on. ~ 


which the respondents’ building was erected. had for more than 
20 yéars previously. been occupied by müch lower buildings, and it is 
conceded that the appellants had acquired rights of light thereby for 
the windows on the east side of their premises. The new buildings 
of the respondents greatly exceed in height the former buildings upon 
the site and decreased the amount of light coming to the eastern 
windows of the appellants, and it is in respect of this interference 
with the access of light to their windows that the appellants - brought 
the action. _ 


The action came on for trial with witnesses before the Hon. 
Mr. Justice Stephen, sitting as a Judge of the High Court of Judicature 
at Fort William in Bengal, in its ordinary civil jurisdiction, and on 
the 29th day of March 1911 he gave judgment dismissing the action. 
An appeal was . brought from that judgment to the High Court 
of Judicature at Fort William in Bengal in its appellate jurisdiction, 


. and on the rst day of August rgr1 judgment was delivered by that 


Court dismissing the appeal. It is from this tah ru the 
present appeal i is brought. : v 

- Both in the Court of first instance anda in the Court of -appeal the 
facts of the case are dealt with in detail, and clear findings. are given 
on all relevant points of fact. Their Lordships can find no material 
difference between the views taken by the two Courts on these points 
of fact, though the expressions used may not be inall cases identical. 
Their Lordships therefore would feel justified in holding, if it were ` 
necessary, that this is a case of concurrent findings of fact. .But in 
truth the grounds of appeal do not relate to these findings of fact, 
but tó. the question whether the Courts below. have taken the proper 
view of the legal rights of the appellants, and whether accordingly, the 
test which they applied as to whether those rights had: been.in- 
fringed was the correct one. This is a pure question of law, and it was 
admitted by the counsel for the appellants that it practically. turns 
upon the interpretation to be given to the well-known decision of the. 
House of Lords in the case of Colls v. The Home and Colonial Stores, 
Limited (1) when considered in connection’ with the later décision of 
the House of Lords in Folly v. X ine. (2) 


(1) (1904) A. C. 179. (2) (1907) A. C. I. 
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Their Lordships do not consider that it is either necessary or profi- 
table to gointo the history of the divergent views in respect: of the 
nature and extent of rights of light acquired by prescription that pre- 
vailed in the Courts prior to the decision in Co/ls's case (1). It suffi- 
ces to say that one stream of authorities gave countenance to the view 
that by the enjoyment of light for a period of 20 years there could be 


acquired an indefeasible right to the enjoyment ofa like amount of N 


light in the future. The conflicting stream of authorities countenanced 
the view that nothing constituted an infringement of rights of light 1 
which did not amount to an actionable nuisance, so that the ampli- : 
tude of previous enjoyment was no measure of the rights acquired ; 
thereby. This conflict of views was fully recognised by the noble 
Lords who took part in the decision of  Co//s's case (1)'and there can 
be no doubt that it was their intention to decide between them, and 
to lay down the law in such a manner as to prevent uncertainty in the 
future. ' 


Mr. Justice Stephen takes as expressing the law laid down by > 


this decision the following quotation from the opinion of Lord -Davey 
in that case :— 


“The owner . . . . Ofthe dominant tenementis entitled ^ 


to the uninterrupted access through his ancient windows of a quan- 
tity of light the measure of which is what is required for the ordi- 
nary purposes of inhabitancy or business of the tenement according 


to tbe ordinary notions of mankind . . . . The single question- 


in thése cases is still what it was in the days of Lord Hardwicke and 


Lord Eldon—whether the obstruction complained of is a nuisance " ? | 


And the Court of appeal although they do not so directly base 
their judgment on the above passage in Lord Davey’s opinion, ap- 
pear to their Lordships to have substantially taken the same test. But 
verbal differences between the expressions used in the Court of ap- 
peal and by the Judge of first instance. They acceptin full the 
finding in fact of the Judge of first instance, and they are of opinion 
that he has consistently applied to them the legal test above formula- 
ted. The only question therefore is whether it accurately formulates 
the law on the subject. `. Pee 

It is evident on reading the opinion of Lord Davey that he inten. 
ded the passage to be a precise formulation of the rights of a domi- 
nant tenement in respect of ancient lights, and his opinion was for- 
mally accepted by Lord Robertson who also took part in the deci- 
sion, The opinion of the Lord Chancellor in that case is equally 

clear on the essential points that the easement acquired by ancient 
i (1) (1904) A. C. 179. 
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lights is not measured’ by the amount of light enjoyed during the 
perod of prescription, and that there is no infringement unless that 
which is done amounts to a nuisance. It has bsen suggested that a 
different view is to be found in the opinions of Lord Macnaghten and 
Lord Lindley, but although there are passages in these opinions 
which might if they stood alone indicate that those noble Lords con- 
sidered that to some extent the amount of light enjoyed in the past 
might influence the rights acquired for the future, there is no reason 
to think there was any intention on the part of those noble Lords to 
differ from the conclusions of their colleagues. It must be taken 
therefore that the House of Lords adopted the formulation of the law 
given by Lord Davey as above mentioned. 


But if any doubt remained on the point it is in their Lordships' 
opinion set at rest by a consideration of the subsequent decision of 
the House of Lords in the case of Folly v. Kine (1). In that case 
Mr. Justice Kekewich had found asa fact that the obstruction 
amounted to a nuisance, but in the course of his judgment said that 
the room affected was “ still a well-lighted room.” He gave judg- 
ment for the plaintiff, On appeal to the Court of Appeal there was 
a division of opinion among the judges. Romer, L. J., held that 


.undér the: decision in Colls’s case (2) the finding that it was still a 
well-lighted room was fatal to the plaintiffs claim. Vaughan Williams 


and Cozens Hardy, L. J]. held to the contrary. On appeal 
to the House of Lords.their Lordships were equally divided and 
accordingly the appeal was dismissed. But this division of opinion 
was not due to any doubt asto the law to be applied. The Lord 
Chancellor gives his opinion on the law as laid down in. Co//s's case 
(2) in the following words :—: 

“The right of the owner or occupier of a dominant tenement 
to light is based. upon the p i by Lord Hardwicke in 


æ. u 


is not to be molested by what soul be equivalent to a, nuisance. 


enjoyed. He obtains a right to so much of itas will suffice for the 
ordinary purposes of inhabitancy or business according to the 
ordinary notions of mankind having regard to the locality and 
surroundings. That.is the basis on which the decision of this 
House proceeded”. 


(a does not obtain by his easement a right to all the light he has 


Lord James of Hereford concurred in the judgment TRU 
by the Lord Chancellor. 
- (1) (1907) A.C. 1. (2) (1904) A. C. 179 m 

"E (3) (1752) Meens 163 (165). i 


- 
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These were the judgments of the two noble Lords who were in 


favour of dismissing the appeal. Qn the other hand Lord son 


Says :— 

* I adhere as I did in Co//s's. case (1) to the definition given by 
Lord ‘Davey in entire accordance with the judgments of the other 
noble and learned Lords. According to that definition the quantity of 
light to which right is acquired in 20 years is'what is required 
for the ordinary purposes of inhabitancy or business of the tene- 
ment according to the ordinary notions of mankind." 


Lord Atkinson, who was the other member of the Court, was 
also in favour of allowing the appeal, and referring to the decision 


“Tt would appear to me that that case established the princi- 
ple that there must bean invasion of the legal right of the owner 
of the dominant tenement sufficient to amount to a nuisance in 
order to give him a right of action, and that as long as he receives 
through the windows of his dwelling-house, or in the case of a 
particular room in his dwelling-house, through the windows of that 
room, an amount of light which, to use the words of James, L. J., 
in Kelk v. Pearson (2) is ‘sufficient according to the ordinary 
notions of mankind for the comfortable use and enjoyment’ of his 
dwelling-house, or of the room in it, as the case may be, no nuisance 
has as regards him been created, and no legal wrong has been 
inflicted upon him". 

And although he does not expressly repeat the well-known 
passage from Lord Davey's opinion in Colls’s case (1) he shows by 
the language which he uses that he thoroughly agrees with it, and 
says that to him it appears to be of general application. 


In the judgment ofthe House of Lords in Folly v. Kine (3) 
there is therefore an authoritative exposition of the decision in 
Colis's case, (1) and it is established that the law as formulated by Lord 
Davey is thelaw laid down by that decision. It is somewhat 
remarkable therefore that counsel for the appellants should have 
sought to treat the decision in Folly v. Kine (3) as throwing some 
doubt upon the interpretation of the decision in Colls’s case (1) 
operating, if such an expression could be used, to weaken it in the 
direction of directing that regard should be had to the extent of 


(1) (1904) A. C. 179. (2) (1871) L. R. 6 Ch. 809. 
(3) (1907) A, C. 1. 
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previous enjoyment of light. The only explanation ‘of such a view 
is that the appeal was in the end dismissed, indsmuch as -the 
House was equally divided, But this wasin no way due to any 
difference of opinion as to the law, but to the fact that the Lord 
Chancellor felt himself entitled to disregard the finding that the 
room was “still a well-lighted room” in. the sense which those- 
words would naturally convey and to hold them as meaning 
that it would have been considered to be well-lighted “according 
to the standard of a crowded city." His Lordship was led to this 
conclusion by passages in the evidence and the context of Mr. 
Justice Kekewich's judgment. It was on this ground alone that he 
was in favour of dismissing the appeal, and therefore the .actual 
result in that case has no bearing on its effect as an authoritative 
explanation of the law laid down in Colls’ $ Case (i). 

Their Lordships are therefore of opinion that the learned Judge 
at the trial took the proper test as to whether or not there had been 
‘an infringement of the rights of the appellants and that he applied 
it correctly to the facts of the case. They are therefore of opinion’ 
that his judgment was right and that the Court of appeal . was 
right in affirming it and they will humbly advise His Majesty that: 
the present appeal should be dismissed with costs. 

Westbury, Preston and Stirride-—Solicitors for the Appellants. 

Watkins and Zunter.—Solicitors for the Respondents. 


Appeal dismissed. . 
J. M. P. 


(1) (1904) A.C. 179. 


PRESENT : Lord Moulton, Lord Parker of Waddington, Sir Yohn : 
Edge and Mr. Ameer Ali. i 


JALANDHAR THAKUR AND ANOTHER 
O W Í 


JHARULA DAS. 


[ON APPEAL FROM THE HirGH COURT or Ioma AT non WILLIAM 
|] ~ IN Benoat.] 

Suit, maintainability of -Suit to set aside a decree and order for sale in 
execution thereof on the ground of fraud—Code of Civil Procedure, (Act XIV 
of 1882), S. 244—Shebait—Res judicata—Shebatt’s right as such to surplus 
offerings—Succession of Hindu widow to shebattship—Alienation by widow of 
surplus offerings—Suit to declare alienation invalid and not binding on . those 
entitled to succeed the widow as shebait—Receipt of surplus offerings by a person 
incapable of becoming shebait, effect of—Limitation—Indian Limitation: Act, 
(Ac? IX of 1908), Sch. z, Art: 124. i 

Section 244 of the Code of Civil Procedure, 1882, does not apply to a sult 
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brought to set aside a decree and the order of sale made in execution thereof 
on the ground that they had been obtained by fraud. 


On the death of a shebait of a temple, who was entitled to receive as such 
shebait a certain share of the daily surplus income from the offerings to the 
temple, his widow succeeded to his shkebaitshfp and accordingly became 
entitled to receive the said share of the surplus income. One J. obtained a 
money decree on a mortgage granted by the widow, and in execution of that 
decree the said share was sold and purchased by J., who obtained on February 8, 
1892, a certificate of sale wherein the property purchased by him was described 
as belonging “to the judgment-debtor." 


The widow and the next reversioner then brought a suit against J.to set 
aside the sale. That suit was withdrawn with liberty to bring a fresh suit. 
Subsequently the widow alone brought a fresh suit which was dismissed in 1895 
on the ground that it was barred by Section 244 of the Code of Civil Procedure, 
1882. The widow died in 1900, and on January 25, 1910, the said next rever- 
sioner brought the suit against the said J., for a declaration that he was entitled 
to receive the said share of the surplus income, The High Court upheld J's 
pleas that the next reversioner was bound by the decree made against the 
widow in 1895 and therefore his suit was barred by the rule of res judicata, 
and that his suit was also barred by limitation by reason of Art. 124 of Sch. 1 
of the Indian Limitation Act, 1908, which applied : 


Held, reversing the High Court, that the contention that the claim in 
respect of the said share of the income was res judicata, was untenable. 


Held, also, that the said J. was not competent to perform, or to provide 
for the performance of the sacred pufa to the Deity at the temple, and conse- 
quently was incapable of acquiring or holding-the office of 'a shkebait, which in 
this case was hereditary, that J. had not taken possession of the shebaitship 
and the suit was therefore not a suit for possession of an hereditary office, 
and that the said Art. 124 did not apply 

Held, further, that the receipt by J. of the said share of the income and 
appropriation thereof to his own use did not constitute him the shebait for 
the time being or affect in any way the title to that office; that by adversely 
taking and appropriating to his own use the share of the surplus income J, 
acquired no title and no right to the said share; that on each occasion upon 
which J. received and wrongfully appropriated to his own use the said share of 
the income to which the skeġait was entitled J. committed a fresh actionable 
wrong in respect of which a suit could be brought against him by the skebait 
and that the next reversioner’s claim must be decreed. 


Sharula Das v. Salandhar Thakur (1) reversed. 

Appeal from a decree of the High Court of Judicature at Fort 
William in Bengal, dated the 12th March 1:912, reversing in part a 
decree of the Subordinate Judge of Bhagalpur, dated the 3rd 
April i911. 


j l (1) (1912) I, L. R. 39 Calc, 887. 
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P.C. ' ' The suit in which the said decrees were passed was filed in the 

e. Subordinate Judge’s Court by one Bhaiaji Thakur to establish his 

d ‘title io (1) a 3} annas share in the office of the sAebai/ of a 
Jalabir chu e : f : : 

. certain temple and a right to receive a 34 annas share in the offerings 

jiarula, „made ‘in the temple and (2) 11 bighas of certain /akheraj land. 


: The-claim to the land had been allowed by both Courts in India 
‘and Was not in dispute in this appeal. 

The shebaifi of the temple appeared to have been vested in 
_a number of Brahmin families known as Pandas who were entitled 
to share in the surplus offerings made to the idol enshrined therein, 
the office being hereditary, and one Pratipal Thakur was a Panda so 
entitled to a 37 annas share in the shebat/1 and its emoluments. 

-Pratipal Thakur died in or about the year 1851, leaving him 
surviving as his only heir his widow Musammat Grihimoni 
Thakurani (hereinafter for brevity called “the Musammat’’) who 
succeeded to his share in the said office, By a mortgage deed 
dated June 29, 1874 the Musammat for the consideration therein set 
out mortgaged to the respondent zaer alia her interest in the income 
.Ofthe said temple and the respondent having filed a suit on the 
mortgage obtained a money decree. In excution of that decree the 
Musammat’s interest in the said income was sold and was purchased 
| by the respondent, who was put in possession thereof on the 3oth 
, March 1892, and had since then received his proper share of the 
surplüs offerings at the daily division, The respondent was a 
‘Beldar by caste and consequently incapable of becoming a 
shebatt, 

In November 1892 the Musammat and the said Bhaiaji Thakur 
filed a Suit against the respondent to set-aside the said purchase but 
the suit was eventually withdrawn by them with liberty to bring a 
fresh suit on the same cause of action. 


In the year 1895 the Musammat brought a fresh suit agant the 
respondent to set aside the said purchase, but the same was dis- 
missed on the ground that it would not lie, the matter being one 
for determination in execution of the previous decree under Section 
244 of the Code of Civil Procedure, 1882. 


The Musammat died, in June 1900, and on the 28th January 
1910 the present suit was filed by the said Bhaiaji Thakur as the 
reversionary heir of the said Pratipal Thakur and as such entitled 
to his share in the said sAebai/i and the income thereof. After 
the filing of the suit Bhaiaji Thakur died, and the present appellants 
were brought on the record in his place. 
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The respondent pleaded that the suit was PERE by limitation:and 
also by the principle of res judicata, 


The Subordinate Judge held that the suit was —" by Art 


124 Of the first Schedule ofthe Indian- Limitation Act, 1908, that 


the Musammat died in June 1900 and that the said suit, having been. 


instituted within 12 years after her death, was in time ; and also that. 
having regard to the results ofthe two previous suits of 1892 and 
1895, the claim could not be regarded AS'res uam He. therefore 
decreed the suit. P 


Onappeal the High Court held that the dismissal of the suit 


filed by the Musammat in 1895 was binding upon the reversionary 


heirs inasmuch as she fully represented the estate, anda decree 


against her as shebait would bind her successors in that office. 
It also held that the appellant’s suit was barred under Art 124 of the 
Limitation Act inasmuch as the respondent had been in possession 
of the share in the temple offerings adversely to the said Bhaiajt. 
Thakur and the appellants for more than 12 years before the suit 
was instituted. The decree of the Court below was, therefore, varied 
and the claim in respect of the title to the said share of the surplus 
income dismissed. For a report of the Judgment of the mes Court 
see Y harula Das v. Jalandhar Thakur (1). 

The plaintiffs thereupon appealed to His Majesty in. Cond 
A. M. Dunne and Dube, for the Appellants : The suit was: nol barred 
by the rule of res judicata, 

(Lowndes, for the Respondent, said that fie did not " on that 
contention.) 

The words in Art. 124 of the Limitation Act, 1908 are “ ren 
to the plaintiff ”,.and by Section 2 (8) of that Act plaintiff includes any 
person from or through whom a plaintiff derives his right to sue. 
Here the plaintiff derives his right to sue through the last male 
shebait and not through the widow sAeóai/ The time therefore 
began to run from the death of the widow. The High Court 
has relied upon Gnanasambanda Pandara' Sannadhi v. Velu Pandaram 
(2), where the purchaser was a trespasser from ‘the beginning. But here 
| the respondent got possession by purchase in execution of a decree 
against the widow and his purchase is not binding on the appellants 
after the widow’s death. "That case ha$ therefore no application 
to the facts of this case. Reference was also made to  Presunno 
Kumari Dzbya v. Golab Chand Baboo (3). * E s 

(1) (r912) I. L. R. 39 Calc. 887. 

(2) (1899) L: R. 27 I. A. 69 ; L L- R, 23 Mad, 292. 

(3) (1875) L. R. 2 I. A. 145 ; 14 B. L. R. 450. . 
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Lowndes, for the Res pondent ; Both sides agree that Art 124 ap- 
plies. The case raised by the appellants in the Courts below and 
by their printed case here, is that the respondent was a trespasser 
from the beginning, and, not, as now contended, that he came under 
a good. title, which came to an end on the death of the widow. 
Art. 141 of the Limitation Act is a new provision. Prior to that, 
possession adverse to the widow was held to be adverse to the rever- 
sioner: Brinda Dabee Chowdhrain v. Pearee Lall Chowdhry (1) 
A decree fairly and properly obtained against a widow is binding on 
the reversioner: Kalama Naichiar v. The Raja of Shivagunga (2); 
and Pertabuarain Singh v. Trilokinath Singh (3). 1f the decree 
is binding, the sale in execution thereof is also binding. 


The respondent got into possession in 1892, and if the right to 
the share of the surplus profits was inalienable by her the respon- 
dent's possession was adverse to her, and if that were so, he 
was holding adversely to all. "The position of a Hindu widow, when 
she succeeds to her deceased husband's estate, has nothing to do 
with the present case, Here the widow was the shebaif and as 
such had the same right as a male shedaif. The appellants are 
her successors. The possession by the respondent during the life- 
time of the widow was adverse to the plaintiffs-appellants, who de- 
rived their title “from and through” the widow: Pydigantam 
Sagannadha Row v. Rama Doss Patnaik (4). The claim is there- 
fore barred by limitation. 


No reply was called upon. 
The judgment of their Lordships was delivered by 


Sir John Edge.—The appellants here are the heirs and 
legal representatives of one Bhaiaji Thakur, now dead, who was the 
plaintiff in the suit in which this appeal has arisen. Bhaiaji Thakur 
was a shebaié of an ancient temple of Mahadeoji, called the Singhes- 
war Temple, which is situate in Mawza Gouripur, otherwise Singhes- 
warpur, in the district of Bhagalpur. Bhaiaji Thakur became a 
shebatt of the temple on the death in r9oo of one Musammat 
Grihimoni who was the widow of one Pratipal Thakur. Pratipal 
Thakur had been a shebai/ of the temple, and until his death had 
been, as such shebdai/, entitled to receiv e a 4annas share of the 
daily surplus income from the offerings to, after defraying the expen- 
ses of, the temple; on his death his widow Musammat Grihimoni, 


(1) (1868) 9 W. R. 460. (2) (1863) 9 M. I. A. 543 (603-4). 
(3) (1884) L. R. 11 1. A. 197, (207) ; I. L, R, 11 Cale, 186, 
(4) (1904) I. L. R. 28 Mad. 197. 
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succeeded to his shebai/ship and accordingly became entitled to 
receive the same share of the daily surplus income from the offerings. 
The right to. such 34 annas share came to Bhaiaji Thakur on the 
death of Musammat Grihimonias the next reversionary heir under 
the Hindu Law to the shebat/ship. The shedaits of the temple are 
Brahmin Pandas who, as shebat/s have to perform, or to provide for 
the performance of, the sacred worship or puja of the Deity at the 
temple. Jharula Das, who is the defendant to the suit and the res- 
pondent to this “appeal, is by caste a Beldar, and, as a Beldar, is not 
competent toperform, orto provide for the performance of, the sacred 
Puja to the Deity at the temple, and consequently was incapable of 
acquiring or holding the office of a sAebai/. 


In 1880, Jharula Das obtained a decree for money on a mortgage 
which had been granted by Musammat Grihimoni. In execution of 
that decree Jharula Das in 1891 caused the 34 annas share of Musam- 
mat Grihimoni to be put up for sale, and at the sale on the aoth 
November 1891 purchased the share. Jharula Das on the 8th Febru- 
ary 1892 obtained a certificate of sale in which the property which he 
had purchased was described as the “Income of the Muth of 
Sri Singheswarthanji Mahadeo, which muth is situated in Mouzah 
Singheshwarthan, pergunnah Nisankhapur Khurha, to the extent of 
£ annas 6 pies, which belongs to the judgment-debtor, within the 
jurisdiction of the Madhepura Sub-registry Office, Bhagalpur 
Collectorate,” | 


In November 1892 Musammat Grihimoni and Bhaiaji Thakur 
brought a suit against Jharula Das to have the sale to him of the 
20th November 1891 set aside. That suit was by the permission 
of the. Court withdrawn by Musammat Gribimoni and Bhaiaji Thakur 
with liberty to bring a fresh suit onthe same cause of action, 
In 1895 Masammat Grihimoni brought a fresh suit against 
Jharula Das to have the sale set aside on the ground that 
the decree and the order for sale had been fraudulently 
obtained by Jharula Das. The suit of 1895 was dismissed 
on appeal on the ground that her proper remedy was by an applica- 
tion under Section 244 of the Code of Civil Procedure, 1882, to 
dispute the validity of the sale, and consequently that the suit did 
not lie. Their Lordships fail to understand how Section 244 of the 
Code of Civil Procedure, 1882, could have applied to a suit which 
in effect was brought to set aside the decree of 1880, and the order 
for sale, on the ground that Jharula Das had obtained them 
fraud. 
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Musammat Grihimoni died in rgoo. On the 25th January. 19to: 
Bhaiaji Thakur brought the present suit in the Court of the Sub- 
ordinate Judge of Bhagalpur and claimed possession of certain lands 
and mesne profits and a declaration that he was entitled to receive 
the 34 annas share of the net income from the offerings to the 
temple with other reliefs. In his written statement the defendant 
Jharula Das alleged, so far as is now material, that Bhaiaji Thakur 
was bound by the decree which dismissed Musammat Grihimoni's 
suit of 1895, and that the decision in that suit operated on the 
principle of res judica/a to defeat the claim in respect of the 3} 
annas share. At the trial a defence that the suit was barred by 
limitation was raised. As to the defence of res judicata the Sub- 
ordinate Judge rightly held that the decision in Musammat Grihi- 
moni's suit of 1895 did not operate as a bar to this suit. On the 


' question of limitation the Subordinate Judge found that Jharula 


Das had not purchased the right of sAebai/ship, but the Subordinate 
Judge held that the appropriation by Jharula Das of the 34 annas 
share of the surplus income from the offerings to the temple 
.practically amounted to a dispossession, and treating Bhaiaji Thakur's 
suit, so far as it related to the 34 annas share, as a suit for the estab- 
lishment of hisright to sAebai/ship and for recovery of the profits 
of that office, and having found that Musammat Grihimoni had 
died in 1900, he applied Article 124 of the Second (First ?) Schedule 
of the Indian Limitation Act, 1908, and decided that the suit had 
been brought within time. On the 3rd April rgrr, the Subordinate 
Judge gave to the appellants here, who had been brought on the 
record as the representatives of Bhaiaji Thakur, who had died, a 
decree for possession of the land claimed, for possession of the 
34 annas share of the net income from the offerings to the temple, 
and for mesne profits subsequent to the institution of the suit. From 
that decree of the Subordinate Judge Jharula Das appealed to the 
High Court of Judicature at Fort William in Bengal. The High 
Court in the appeal upheld the decision of the Subordinate Judge 
so far as it related to the land claimed and to mesne profits in respect 


-of the wrongful possession by Jharula Das of that land, and to 


'that extent by their decree affirmed the decree of the Subordinate 
“Judge. With that part of the decree of the High Court this appedl 
is not concerned. Those learned Judges of the High Court con- 


‘gidering that Article 124 of the Second (First?) Schedule of the 


“Indian Limitation Act, 1908 applied to the claim in respect of the 34 
annas share of: the surplus daily ‘income from the offerings to the 
temple, and being of opinion that the 12 years’ period of limitation 
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provided by that Article began to run in 1892, when Jharula Das first 
began to appropriate to his own use the income of the 31 annas share, 
decided that the claim in respect of the 34 annas share was barréd by 
limitation. They also held that the claim to the share was barred by the 
principle of res judicata, arriving at that decision apparently on the view 
that the dismissal of Musammat Grihimoni's suit of 1895 extinguished 
theclaim of the shebaif to the 3} annas share. Accordingly, the 
High Court by its decree of the 12th March 1912 set aside the 
. decree of the Subordinate Judge so far as it related to the claim to 
the 34 annas share and the profits of that share. From that decree 
of the High Court the present appellants have appealed to His 
Majesty in Council. The defendant Jharula Das has not appealed. 


On the hearing of this appeal, the contention that the dismissal 
of Musammat Grihimoni's suit of 1895 extinguished the right of the 


shebatis to the 3i annas share, and that the claim in respect of that 


share was res judicata was very properly abandoned ; it was unte- 
nable. But it was strongly contended on behalf of the respondent 
that ‘the claim in respect of that share came within Article 124 of 
the Second (First?) Schedule of the Indian Limitation Act, 1908, and 
was barred by limitation. It is not necessary for their Lordships to 
consider whether, if that Article applied, the 12 years’ period of limita- 
tion began to run in 1892 or on the death of Musammat Grihimoni in 
1900, as they are of opinion that Article 124 of the Second (First?) 
Schedule of the Indian Limitation Act, 1908, does not apply in this 
case, Bhaiaji Thakur's suit was not a suit for possession of an heredi- 
tary office. Jharula Das had not taken possession of an hereditary 
office. The office of sAebai/ of the temple was an hereditary office 
which could not be held by any one who was not a Brahmin Panda. 
Jharula Das was nota Brahmin Panda, he was of an inferior caste, 
and was not competent to hold the office of sAebai/ of the temple, 
or to provide for the performance of the duties of that office. The 
appropriation from time to time by Jharula Das of the income deriv- 
able from the 3} annas share did not deprive Musammat Grihimoni, 
or, after her death, Bhaiaji Thakur, of the possession of the office of 
shebait, although that income was receivable by them in right of the 
shebattshi~. The right to the office of sAebai/ did not arise from, 
or depend upon, the receipt ofa share of the surplus .daily income 
from the offerings to the temple, although the right to receive daily a 
` share of the netincome from the offerings to the temple was attached 
to nd dependent on the possession of the right to the sAebat/ship. 
Unless the sAebat/s received their share of the daily net income from 
the offerings it does not appear how the ministrations of the temple 
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could be provided for. By adversely taking and appropriating to 
his own use a share of the surplus daily income from the offerings 
Jharula Das acquired no title and no right to a share of that income. 
On each occasion upon which Jharula Das received and wrongfully 
appropriated to his own use a share of the income to which the 
shebait was entitled Jharula Das committed a fresh actionable 
wrong in respect of which a suit could be brought against him by 
the sAebai/. But it did not constitute him the shedai/ for the time 
being or affect in any way the title to the office. 


The appellants here are entitled to have the decree of the High 
Court so far as it relates to the 34 annas share, and to the costs in 
the High Court and in the Court of the Subordinate Judge varied 
by setting aside that part of the decree of the High Court which 
relates to the 34 annas share and those costs, and by giving them a 
decree for all the costs in the High Court and in the Court of the 
Subordinate Judge, and a declaration that Bhaiaji Thakur was at the 
date of the suit entitled to the 34 annas share of the net daily in- 
come of the offerings to the temple. Their Lordships will advise 
His Majesty accordingly. 

The respondent must pay the costs of the appeal. ` 

Barrow, Rogers & Nevill. -—Solicitors for the Appellants. 

T. L. Wilson & Co.—Solicitors for the Respondent. 


| Appeal allowed. 
J. M. P, 


PRESENT: Lord Dunedin, Lord Moulton, Sir John Edge and 
Mr. Ameer Alt. 


BIJRAJ NOPANI AND ANOTHER : 
[^ 


PURA SUNDARY DASSEE. 


[Ox APPEAL FROM THE Hien Oourt or JuptcATURE AT Fort WILLIAM 
IN Brneoat. | 


Vendor and Purchaser—Conveyance by executor as beneficial owner—~Bona 
fide purchaser for value— All estate, right and title’ of cendors— Deed, 
interpretation of. 


Certain vendors as beneficial owners executed a deed purporting to sell and 
convey certain property, which was part of a testator's estate, to bona fide 
purchasers for value, One of the vendors was the testator's sole surviving 
executor who alone was competent as executor to sell the property, but he did 
not purport to convey in that capacity. The vendors granted, sold, and 
conveyed the property to purchasers together with "all the estate, right, title, 


` 
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interest, claim and demand whatsoever of the vendors unto and upon "the . 


property sold : 

Held, that all the vendors conveyed all the title.and right that they possessed 
in the property, and that undoubtedly included the right and title which one 
of them possessed as executor and consequently the purchasers acquired a 
good title; and that it was not proper to infer from indications in the 
deed and in the conduct of the parties that the intention was that only 
the beneficial interest possessed by the vendors should be conveyed since 
that inference was to contradict the deed itself. Pura Sundari Dasi v, Bijraj 
Nopani (1) reversed. 

Appeal from a judgment and decree of the High Court at Cal- 
cutta (January 25, 1910) reversing those of the same Court in its 
ordinary original civil jurisdiction (February 15, 1909). 

The facts of the case are given in their Lordships’ judgment and 
also in Pura Sundari Dasi v. Bijraj Nopani (1). 


The-suit was brought by the respondent against the appellant for 
a declaration of her title to an undivided half share in a house in 
Calcutta, and for recovery of possession thereof from the appellant. 


The property in suit formed part of the estate of a testator and 
was by certain persons as beneficial owners sold to the appellants, 
who were Jona fide purchasers for value. One of the vendors was 
the sole surviving executor of the testator, who alone was competent 
to sell the property, but he did not purport to convey it as executor. 
The deed of conveyance, however, stated that the vendors sold and 
conveyed the property together with “all the estate, right, title, 
interest, claim and demand whatsoever of the vendors " therein. 


Stephen, J., who tried the suit, dismissed it. He was of opinion 
that the sole executor must be taken to have acled as executor, and 
that the conveyance passed to the purchasers his interest as 
executor. 


That decision was reversed on appeal and the suit was decreed. 
The learned Judges (Jenkins C. J., and Woodroffe J.) were of 
opinion that the deed and the conduct of the parties indicated that 
the intention was that only the beneficial interest passed by the 
vendors should be conveyed. 


Sir Robert Finlay, K. C., and B. Dube for the Appellants: The 
deed in terms conveys “all estate, right, title &c.," of the vendors 
and that includes the title of the sole executor as such, although he 
does not purport to convey as executor: Preonath Karar v. Surja 


(1) (1910) I. L. R. 37 Calc. 362. 
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` Coomar Goswami (1) ; and Probate and Administration Act, S. go. 


It was not permissible to the His’) Court to infer from the conduct 
of the parties and the language of the deed that the vendors intended 
to convey as beneficial owners only. But even if such considerations 
were permissible, they do support the conclusion arrived at sia 
High. Court. 


DeGruylher, K. C, and Dunne, for the. Respondent: The 
executorship had come to an end and the executor had no title as 
such. He did not purport to coavey the property as executor. The 
executor had assented to the logasy to Kutyani, who was a specific 
legatee; and the property there1a.n became vested in her: Probate 
and Administration Act, S. 112. The executor had therefore no title 
to-the property. All ths ven lors conveyed as beneficial owners and 
their interest as beneficiaries only pissed to the purchasers. ` But the 
vendors had admittedly no title as owners. 


|o Sir Robert Finlay, K. C., replied. 

The judgment of their Lordships was delivered by .;. . . 

Lord Moulton.—This is an appeal ina suit brought by the 
respondent against the appellants for a declaration of her title to an 
equal undivided half part or share in & certain house and premises 
known as 8, Sobharam Bysack's Street, Calcutta, and for recovery 
of the premises from the appellants, in whose possession they were 
at the commencement of the suit, with an inquiry as to mesne profits. 
The facts of the case, so far as they are material, are not now in 
dispute, and are as follows :— 


The ‘house and premises originally belonged to Prem Chand 
Bysack, who died on the 13th June 1886, leaving a will dated asth 
October 1884. By his will the said testator devised and bequeathed 
the said house and: premises “to his daughter Katyani Dassee and 
her heirs absolutely,” subject to two charges of 20 rupees per month, 
payable to two of his daughters-In-law and their children as and for 
periods specified in the will. He appointed as executors Shambhoo 
Nath Bysack (the husband of his daughter Katyani Dassse), and two 
of her sons, H2mendra Nath Bysack and Ratanlal Bysack. : Oa 
application for probate of this will, the executors found thata caveat 
had been entzred by some of the’ relations of the deceased testator, 
who alleged that the will was a forgery. This led to a suit, where, 
after a: prolonged inquiry, the Court, on the-16th May 1887, pro- 
nounced the will to be genuine and granted probate of it, and: 
directed that the costs of the executors should be paid out of the 
testator’s estate. ae . NE 
(1) (1891) I. L. R. 19 Calc. 26, 
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It would appear that the executors had no fundsin hand out of 
which they could meet the costs of this litigation, and they therefore 
. mortgaged the property for a sum of Rs. 3.950 to Dwarka Nath Dutt, 
who had been their attorney in the probate suit, in order to secure 
the payment of his costs, which amounted to Rs. 3,400, the balance, 
Rs. 550, being treated as a loan to them. Katyani Dassee was made 
& party to the mortgage bond apparently to put on record her wish 
that no: portion ‘of the estate should be sold to defray these costs. 
The term of the mortgage was 10 years, 


Shambhoo Nath Bysack died in 1889, and Ratanlal Bysack died 
‘in 189r, leaving his brother Hemendra Nath Bysack sole surviving 
executor. In 1891 Katyani Dassee also died, leaving four sons. and 
two unmarried daughters, of which the respondent was one. 


In r9oo the heirs of Dwarka Nath Dutt, who had died in the 
meanwhile, instituted a suit against Hemendra Nath Bysack as sole 
surviving executor for sale of the property under their mortgage, and 
-at the same time the two annuitants brought .suits against him for 
arrears of their annuities. To meet these demands it was deter- 
mined to sell the property, ánd accordingly by a deed dated the 
. 14th .of. December 1900 the -property was sold. to the appellant 
Bijraj Nopani, one of the appellants, and Dowlatram, since deceased. 
The other appellants are sued as the executors of his last will and 
. testament, one of them being Bijraj Nopani himself, It is on the 
interpretation of this deed of conveyance that the question now in 


, issue depends, and in order to make clear the contentions of the ^ 


two parties it is. necessary to explain its form and to state how the 
. dispute has arisen before discussing the construction of the deed. 


~The deed is made between -Hemendra Nath Bysack and his two, 


surviving brothers of the first part, Baroda Sundary Dassee, one‘of 
the annuitants of the second part, and Bijraj and Dowlatram of the 
third part. It recites that the property originally belonged to Prem 
Chand Bysack, that he devised it to his daughtet Katyani Dassee 
- and her heirs absolutely, subject to a charge for annuities of Rs. 20 
` per month, to Baroda Sundary Dassee and Sonamoni Dassee res- 
- pectively, and that he appointed Shambhoo Nath Bysack, Hemendra 
: Nath Bysack, and Ratanlal Bysack. executors'of such will. It then 
.recltes the obtaining of probate of the will after suit. It then récites 
-` the death of Katyani Dassee on the 8th day of. April 1891, leaving 
' five sons.arid three daughters, and the death, of two of the sons 
: womarried, and also the death of  Shambhoo Nath "SS on oth 
Jnauary 1899. 
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There next comes a recital that Hemendra Nath Bysack on the 
4th day of September 19oo obtained an order whereby it was referred 
to the Registrar of the High Court to enquire whether there was any 
necessity for the sale of the said house, and what provision should 
be made to secute the payment of the legacies mentioned in the said 


will out of the rents and profits of the house. It next recites that “ the 
said Hemendra Nath Bysack, the sole surviving executor of the 


said will, has since paid all the debts, liabilities, and legacies men- 
tioned in the said will." i 
Then follows a recital that Sonamoni Dassee- has filed a suit 


- against the said Hemendra Nath Bysack for, amongst other things, 


a declaration of her rights under the said will, and that the vendors 
have taken upon themselves the responsibility of entering satisfaction 
in the said suit, as also of satisfying the claims of any of their sisters, 
and that therefore the petition will not be proceeded with. There 
next comes a recital that the vendors have agreéd with the purchasers 
that Rs. ro,oco shall remain with the purchasers as security for the 
annuity to Sonamoni Dassee, and that the other annuitant hàs beeri 
paid off by a sum of Rs. 708 in full ‘satisfaction of her claim" gib 
the property. 

Here the recitals terminate and the indenture goes on to witness 
that the vendors have sold the property to the purchasers for 


Rs, 35,000, of which Rs. 10,000 are to be retained. by them as se- 


curity as aforesaid. The vendors grant, sell, and convey the 
property to the purchasers in ordinary form, together with “ all the 
estate, right, title interest, claim, and demand whatsoever of .the 
vendors unto and upon the said messuage, land; hereditaments, 
and premises and every part thereof, and also all deeds, papers, 
and writings solely relating to the said premises or any.part thereof 
now in-the custody of the vendors or which they oan procure without 


. suit." 


tona 


t 


Then follows a covenant in the following words :— 
“The vendors do for themselves and himself, their and his 
heirs and representatives do, and each ‘of them doth’ hereby 


--covenant’ with ‘the purchasers, their heirs, representatives, and 


assigns in manner following, that is to say, that the vendors at the 


. time of sealing and delivery of these presents are lawfully, rightfully, 


and absolutely possessed of and. in the said méssuage, land, and 
hereditaments hereinbefore granted and conveyed as an estate equi- 


valent to fee simple in possession, free from encumbrances, and 


that the vendors now have in themselves full power and absolute 
right, title, and authority by these presents to grant and convey the 


x 


a 
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said messuage, land, hereditaments, and premises unto, and to the 
use and behoof of the purcussen their heirs, i E 
and assigns from time to time." 

Finally there is a covenant to indemnify the purchasers against 
any loss at the suit of the annuitant, Sonamoni Dassee, or -the three 
sisters (of whom the respondent is one), which may: be incurred by 
them by or by reason of the defect, if any, in the title of the vendors 
to the property. 

The appellants paid the Surchausen money and took possession of 
the property under the conveyance, and remained in possession until 


-the 22nd June 1897, when the respondent brought the present suit, 
‘claiming that she was entitled to one-half share in the said-house, 


because as she and her sister Kanak Manjuri Dassee were unmarried 
daughters they were entitled to share equally her property, Inasmuch 
asit was s/ridhan. She claimed that she was not bound by the said sale. 


The respondent's claim to a moiety of her mother's s/ridÀan is 
admitted to be good in law, so that the only question in the suit is whe- 
ther the conveyance was valid. It is plain that at the date of this con- 
veyance the property was still in the hands of the sole surviving exe- 
cutor, Hemendra Nath Bysack, and therefore he was competent as 
executor to sell it to the appella nts, who were dona fide purchasers 
for value. But the respondent contends that although"Hemendra 


‘Nath Bysack was-in a position validly to convey it to the appellants 


as such executor, and did purport to convey it, he did not effectively 
do so, because the deed shows that he intended only to-convey asa 
beneficial owner of the property, being under the impression that he 
and his two brothers, the co-vendors, were beneficially entitled to it 


‘as heirs to their mother, and being ignorant or forgetful of the right 


of the sisters to inherit in preference to them. Itison this ground 


alone that the High Court decided in favour of the respondent, re- 
versing the decision of the Judge of the Court below, who had 
held that Hemendra Nath Bysack had by tbe deed conveyed ‘all the 
the right and title he possessed in every capacity, including that of 


' sole surviving executor of the will of Prem Chand Bysack. 


- Their Lordships are of opinion that the judgment of the Judge 
of first instance was right and ought to have been affirmed^ by- the 
Court of appeal. In the first place. the deed: itself gives -abundant 
evidence that the position of Hemendra Nath Bysack as &ole sur- 
viving executor. was viewed as material by the parties to the convey- 


' ance, inasmuch as there are careful recitals as to the original appoint- 


ment of executors and as to the death of his co-executors. His position 
as sole surviving executor could have no bearing on the conveyance 
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Jf it were not that it affected, or might affect, his title to convey. 
But even in the absence of such direct evidence that the conveyance 
was by himin his capacity as executor as well as beneficial owner 


(if and to the extent that he was such owner), the deed makes it clear 


that all the vendors convey all the title and right that they possessed 
in the property, and that would undoubtedly include the rightand 
title which one of them possessed as executor. ‘That this would, be 
the ordinary rule is admitted by the Judges of the Court of | appeal, 
who base their judgment on what they consider to be indications in 
the deed and in the conduct of the parties that the intention was that 
only the beneficial interest possessed by the vendors should be con- 
veyed. Their Lordships are of opinion that this would be to con- 


_tvadict the deed itself; and moreover they are of opinion that the 


matters referred to would not support the conclusion drawn there- 
from by the Judges of the High Court even if it was permissible to 
permit such considerations to affect the interpretation of the 
deed. . 
If the deed be considered from the point of view of the appellants 


who were the perchasers and who were not otherwise concerned 


with the property or its history, the transaction as well as the deed 
which carties it out, become perfectly clear and intelligible. The 
property was by the will charged with two annuities, and in order 
that the executor might prwcure the funds necessary to pay the costs 
of past litigation the property was under mortgage. This mortgage 
was being called in and the sale was to enable the mortgage. money 
to be raised. ‘Ihe purchasers naturally desired a clear title free from. 
entanglements. ‘They therefore required that the mortgage should 
be paid olf and the annuitants settled with or security given against 
their claims. For b.th these purposes it was necessary that Hemen- 
dra Nath Bysack as executor should be a party to the de.d, because 
the original mortgage was effected by him for the purpose of secur- 
ing the costs for which he was of course liable, and on his dis- 
charging the indebtedness, as to costs he would become entitled to 
claim for the same as against the estate including the house in ques- 
tion. Moreover, it is abundantly clear from the executor's accounts 
and from allthe facts appearing in, the record that the house still 
formed part. of the undivided estate and that therefore he would be 
liable to pay the annuitants the amo int of their annuities from time 
to time, as he had been Co ng for ‘eis past. The purchasers would 
not be. likely to trouble themselv ei asto the question of whether Or 
not the property would ultimately go to tke sons or daugh' ers, but 
would take, care that all the persons in whom title could in any 
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wise exist&houll join in the conveyance, and thit they should be 
guaranteed against claims from those who did nòt d» so. This is 
what the deed shows to have been done, and it would be entirely 
contrary to settled principles of law as well as most unjust to dona 
jide purchasers if the Courts were to allow its plain legal interpre- 
tation to be affected by speculations as to what particular rights 
existing i1 th: various ven.lors were present to the minds of some 
or all of the parties to the co vey ace at the date of its execution. 
The dee states plainly that whatever right or title the vendors 
possess is tu go to sapport the coaveyance, and itis a settled rule 
that the moaninz of a deel is to be decided by the language used 
interpreted in its nuural sense. From this ‘wholesome rule their 
Lordships see no reaso 1 for deptrting in the pr.sent case. | 

Their Lordsaips will therefor: humbly advise His Majesty that 
this appeal should be allowed anl that the judgment of the Court 
of appeal should be set aside, with costs, and the jadgment of the 
Judge of first instance restored. ‘The respondents will pay the 
costs of this appeal, l 

Barrow, Rogers & Nesill.—Splicitors for the Appellants. 

Burton, Festes & Hart.—Solicitors for the Respondents. 


Je M. P, 
A {peal allowed. 





Prasenr | Lord Dunedin, Lord Moulton, Sir Sohn Edge and Mr. 
Ameer Alt, 
RAVI VEERARAGHAVULU AND OTHERS 


m iN 

SRI RAJA BOMMA DEVARA VENKATA NARASIMHA 
NAIDU BAHADUR ZEMINDAR GARU. 

(On APPEAL FROM THE Hicu CoURT OF JUDICATURE AT MapRas.] 


Madras Rent Recovery Act, (Madras Act VIII of 1865) S. 69—Second appeal 
—Practice-—CoJe of Cívil Procedure (Act XIV 9f 1884), SS. 584 & 385— 
Finding of fact, when final. 

A second appeal lies to the High Court from a decree of the District Court 
passed on appeal under S. 63 of the Midras Rent Recovery Act. 

, Veerasmamy v. Manager, Pittapur Estate (1) approved, 

In a sum.nary suit instituted under Sevtion g of. the Madras Rent Recovery 


Act, by a Zemindar against his tenant to enforce the acceptance by the tenant of 


a patta based on the Asura or produce-sharing system, the sole question wás 
whether the substitution of che Veestb ili (money payment) for the Asara system 


"in Fasli 128; was perminent. Tae Court of first instance relying on the 


M uchilikis executed by the tenant since that year and other evidence. found 
that the conversion of the Asara rates into cash payments ia Fasli 1283 was a 


(1) (1902) I. L. R. 26 Mad. 518. 
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permanent arrangement, and held that the zemindar was not entitled to impose 
on his tenant the gattas tendered on the Asara basis, That decision was 
affirmed by the first appellate Court, but tha High Court in second appeal rely- 
ing on the Mwuchilikas alone, held that on thelr true construction the patta. 
tendered onthe Asara basis was a proper patta, and that the tenant must 
accept it ; 

Held, that the question in Issue was a question of fact; with which the two 
first Courts alone were competent to deal ;that the muchilikas were only a 
part of the evidence on which those Courts acted in arriving at their conclusions ; 
and that in view of Sections 584 and 585 of the Code of Civil Procedure, 1882, 
the High Court acted without jurisdiction in setting aside the concurrent finding 
of the Court below: 

Mussammat Durga Chowdhrani v. S'awahir Singh Chowdhri (1) followed. 

Consolidated appeal from a judgment and forty-nine decrees of 
the High Court at Madras, dated the’'13th October 1908, reversing 
a judgment and forty-nine decrees of the Court of the District Judge 
of Kistna, at Masulipatam, dated the 13th March 1907, which 
affirmed a judgment and forty-nine decrees of the Court of the 
Head Assistant Collector, Bezwada Division, Kistna District, dated 
the 24th August 1906. | ' 

The respondent was the Zamindar of the North Vallur Estate 
and the appellants were his tenants, who cultivated parcels of land 
in their respective possession situate within the ambit of his zamin- 
dari. Up to Fasli 1283 the asara or varım (i.e. produce-sharing) 
system was.in force throughout the whole of the Estate, but in Fasli 
1283 the veesabadi (i.e. money rent) system was introduced and 
the rents then fixed were subsequently raised on two occasions, the 
last occasion being in Fasli 1292, when the rents to be paid by the 
tenants were settled by one Ramayya Panthulu, the then manager 
of the Estate. At that time “ dry crops" were raised on all the 
lands, but the contention of the appellants was that the rates then 
fixed were settled for all times even if the tenants subsequently raised 
< wet or garden " crop on the lands. On the other hand the res- 


' pondent contended that the settled rents referred to “ dry crops” 


‘only and that he was entitled to raise the renta if the tenants raised 
“wet or garden " crop. In support of his contention the respon- 
dent relied on clauses 8 and 1 5 or the corresponding clauses in the 
printed forms of muchilikas (counterparts of leases) executed 
between the years 1292 and 1314 Fasli by the appellants. Those 


- clauses were in terms the following : 


- 8; Should I cultivate -dry lands newly under water without 
‘obtaining your permission, I shall pay to your Circar the furia that 
(1) (1890) = R. aL A, 122 ; 1. L. R. dd Calc. 23. 
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Her Majesty s Government might fix. therefore and the excess cist 


at the rate’ of Sas acre which you might fix for having cultivated 


it under wet, . 


as E Should i raise — aliati on idis dry lands included 
in my pas/a 1 shall pay the excess at the ‘rate of Rs....per acre that 
you might fix therefore.” 


The appellants regularly paid-and the respondents accepted the 
money rents fixed i in Fasli 1292 until Fasli 1314. 


During that period irrigation from the Kistna river canals was intro- 
duced .and_ the appellants. were able to raise on some of the lands 
wet crops and consequently the yield of such lands increased in 
value, The respondent admitted that he provided no facilities for 
irrigation and spent nothing on such works, but he claimed that he 
was entitled to increase the rents. He tendered to the appellants 
patia for Fasli 1315 requiring them to agree to revert’ to the asara 
system in respeot of lands cultivated with wet crops, and execute 
corresponding muchilitas. The appellants however, refused lo 
execute such muchilikas and the respondent, therefore instituted the 
present suits. under section 9 of the- Madras Rent Recovery Acts, 
1865 and the following issues were settled for trial. 


(1) Whether commutation rates arfived.at in ridi are not bind: 
ing with respect to lands subsequently converted into (Jabu/) wet ?. 


(2) Ifany alteration is found to be- permissible, whether the 
asara system, can be introduced with regard to (babe) wet ? 


' The Head Assistant Collector dismissed all thé suits with costs. 
He held that the said clauses in the said’ muchilikas “are far too 
vague ‘and indefinite’ to be given effect to” and that they “ are 
invalid adinitio”, and relying on other evidence he found on the 
first issue “ that-the rates settled in 1283 are not binding ; they sub- 
sequently underwent alterations and the rates fixed in 1292 .by 
Ramayya Panthulu are those which I hold to be binding with respect 
to lands subsequently converted into ‘ dau¢’ wet.’ He answered the 
second issue in the negative. 


- On appeal by the respondent the District Judge upheld the - 


finding of the Court below on the first issue and dismissed the 
Appeals. ` 


On further appeal by tlie respondent the. High Court ceci l 


the decision of the lower Courts, and decreed the suits’ with costs 

throughout. -The learned: Judges agreed with the Courts below that 

it was clear from the muchilikas that “there is no contract as 
6 i | | 
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to rates of rent payable for wet cultivation ", but they came to the 
conclusion that inasmuch as there was no such contract the respon- 
dent was entitled under clause 3 of section 11 of the Madras 
Rent Recovery Act, 1865, to claim’ asara rates in respect of lands 
cultivated with wet crops, and that the pa//as tendered by the respon- 


. dent were proper paffas and that the appellants must accept them. 


The defendants thereupon appealed to His Majesty in Council, 
and by an Order of the High Court allthe appeals were consoli- 
dated. ts z 


DeGruyther, K. C, and F. M. Parikh, for the Appellants : 
The suits were instituted under S. 9 of the Madras Rent Reco- 
very Act, 1865, and S. 69 thereof gives the right of appeal to the 
Zillah Court, which is now the District Court. There is no further 
right of appeal given under the Act. l 


(Mr. Ameer Ali referred to Raja Parthasarathi Appa Row 
v. Chevendra Venkata Narasayya (1) to show that in a suit insti- 
tuted under S. 9 there was a second appeal to the High Court and a 
further appeal from the High Court to the Privy Council), 


The point was not raised in that case. The Act gives option 
under S. 87 to go to the civil Court, and when a suit is instituted 
in a civil Court the Code of Civil Procedure applies, but when it is 
instituted in a revenue Court under the Act, the Code does not apply. 
There is no right of appeal unless it is given by statute: 
Minakshi Naidu v. Subramanya Sastri (2) and Rangoon Bota- 
loung Company Lid. v. The Collector Rangoon (3). The Act does not 
provide for a second appeal, and it is, therefore, submitted that the 
High Court acted without jurisdiction. Reference was also made to 


SS. 3, 8, 58, 65 and 72 of the Madras Act VIII of 1865. 


There is no second appeal on facts, and the High Court had no 
power to set aside the finding of the first appellate Court that the 
money rates fixed in Fasli 1292 were permanent whether the crop ` 
raised was dry or ‘ wet ’: Code of Civil Procedure, 1882, SS. 584 and 
585. The High Court was of opinion that it was a matter. of cons- 
truction of the muchilikas, but there was oral evidence addressed 
by the appellants in support of their contention and both the 
Head Assistant Collector and the District Judge have acted upon 
such evidence. The finding of the first appellate Court is final’ if 


(1) (1910) L. R. 37 1. A. 110; 12 C. L. J. 233; I. L, R. 33 Mad. 177. 
(2) (1887) L. R. 16 I. A. 1Co (165); I. L. R. r1 Mad. a€. 
(3) (1912) L. R. 39 L A, 197; 16 C. L. J. 245; L L. R. 40 Cale, 21, 
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it has before it evidence proper for its consideration in support of 
the finding and there is no second appeal on thé ground of an 
erroneous finding of fact, however gross or inexcusable the error 
may seem to be: Mussummat Durga | Chowdhrant v. Jawahir 
Singh Chowdhri (1). It is therefore, submitted that the present case 
falls within the rule laid down in that case, and that the High 
Court had no jurisdiction to set aside the finding of the District 
Judge. By reverting to the Asara system the landlord is trying to 
raise the rent indirectly, but he has no power to raise the rent with- 
out the Collector's permission, which is admittedly not obtained by 
the plaintiff : Narasimha v. Ramasami (2) and Apparau v. Narasanna 
(3). Further, the clauses in the machilikıs relied upon do not give 
the landlord the right to raise the rents, but if it be held otherwise, 
the advanced rents must be money rents. Reference was made to 
SS. 3. 4 and 11 of the Madras Act VIII of 1865. 


Sir H. Erle Richards, K. C., and Kenworthy Brown, for the 
Respondent. The Code of Civil Procedure in force at the time when 
the Madras Rent Recovery Act, 1865, was enacted, was Act VIII of 
1859, and S. 372 of that Code gives the right of a special appeal to 
the Sudder Court from all decisions passed in regular appeal by any 
Court subordinate thereto. The appeal to the Zillah Judge under 
S. 69 of the Madras Act VIII of 1865 is a regular appeal, and the use 
of the words ‘ regular appeal’ shows that it was the intention of the 
legislature that there should be a further appeal from any decision 
under that section. A second appeal to the High Court lies from a 
decision of the District Judge under the Madras Rent Recovery Act, 
1865 : Kotappa v. Venkataramiah (4) and Veeraswamy v. Manager, 
Pittapur Estate (5). Again, the practice of preferring second 
appeals under the Act to the High Court has been in existence 
for nearly fifty years, and, such practice should not now be interfered 
with, 


A landlord is entitled to rents based on the produce-sharing 
system in the absence of a contract: Suppa Pillai v. Nagayasamt 
Thumbicht Naicker (6). If the tenant relies on any contract, it 
must be in writing and he must strictly prove it. 


Here the contract was reduced in writing in the muchilikas 
which were executed soon after the arrangement between the parties 


(1) (1890) L. R. 17 I. A. 122; L L. R. 18 Calc. 23. 

(2) (1890) I. Iz. R. 14 Mad. 44. (3) 1891) I. L. R. r5 Mad, 47. 

(4) (1900) 10 Mad. L. T. 398. (5) (1902) I. L. R. 26 Mad, 518, 
(6) (1907) I, L. R. 31 Mad. 19, 
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was entered into. . The Madras Rent Recovery Act, 1865, requires 
that such a contract should be in writing, and consequently oral 
evidence thereof is not admissible : Indian Evidence Act, SS. 
gr and gz. It is therefore, merely a question of the construc- 
tion of the muchilikas, and consequently S. 584 of the Code of Civil 
Procedure, 1882, does not apply, and the finding of the District 
Judge is not final : Zala Fateh Chand v. Rani Kishen Kunwar (1) 
Again, it is not open to the Court to imply from the mere circums- 
tance that „he rent has been paid in money for a series of years, an 
agreement to pay money rent: Parthasarathi Appa Row v. 
Chevendra Venkata Narasayya (2). Reference was made to the Madras 
Act VIII of 1865, SS..3, 4, 7, 10 and It.. 


DeGruyther, K. C., replied. 
The judgment of their Lordships was delivered by.. 


. Mr. Ameer AH. ^ These consolidated appeals bom certain 
decrees of the High Court of Madras arise out of a number of 
suits brought by the plaintiff-respondent in the, Court of the Head 
Assistant Collector of the Bezwada Division, under the provisions 
of Section 9 of the Madras Rent Recovery Act ( VIII, of. 1865). 
The object of all the actions was to enforce by legal.process the 
acceptance by the defendants of the patitas or leases he had tendered 
to them. 


The scope of the material sections of Madras -Act VIII, of 1865 
was considered by their Lordships in Appa Row v. Narasayya (2); 
itis sufficient, therefore, to say in this case that under this Act 
the landlords are required to enter into written engagements 
with their tenants, in default of which no suit is main- 
tainable to enforce the terms of the tenancy, and that in case of 
the refusal by the indu to accept a pa//a “ such as the landlord is 
entitled to impose," tbe landlord can proceed under Section 9 to 
enforce the acceptance by a summary suit before the Collector. 


It has to be remarked that in the Madras. Presidency, or. certain 
parts thereof, irrigated lands on which are grown what are called “wet 
crops,” are generally subject to a higher rate of rent, eitherin kind 
or in cash, than those which yield only “ dry crops," and that it is 
usual for thé zamindars to enter into yearly engagements by” tender- 
ing Pa//as from year to year and obtaining muchilikas-or counter- 


parts executed by the tenants evidencing the acceptance of the terms 
of the leases ^ — po ck 


(1) (1912) L. R. 39 1; A. 247; I. L. R. 34 All. 579. 
(2) (1910) L. R. 37 I. A. 110; 12 C. L. J. 233; LL, R. 33 Mad. 177. 
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Shortly stated, the respondent's case as made in his plaint, is 
that the ryots, the defendants in the suits, prior to Fasli 1283 
(approximately corresponding to 1876), paid rent for the lands in 
their occupation on the 4sarg or produce-sharing system, that in 
that year an arrangement was come to between them and the 
zamindar by which a -money payment “ was substituted for the 
share of the produce," that this arrangement, however, was subject 
to the condition that whenever “ the lands were fit for wet cultivation 
the wet rates would be settled." And he went on to add in 
paragraph 3 of the plaint :— 

“The lands mentioned in the tendered pa//a hereunto annexed 
having been newly brought under wet cultivation, and on the plaintiff's 
officials demanding defendant to accept: the agreement as in the 
surrounding villages in respect of wet crop cist, he (the defendant) 
having refused to do so, the Asara palla .with the rates prevailing 
under the immemorial system of sharing the grain heap (Palembaram 
system) was tendered for, the wet land cultivated by him (defendant) 
for this year. As the defendant taking advantage of this, refused 
to come to any agreement in respect of the dry land also for which 
there was no dispute at all, the rates and óaba/s in respect not only 
of the said wet land, but also of the remaining dry land, were 
as usual entered in the said Pa//a. All the terms of the tendered 
patia so far as they are connected with the Asara system are appli- 
cable to the Asara system, and the remaining ones to the Veesabadi 
system,” 

The ryots in their defence alleged that the arrangement introduc- 
ing the Peesabadi or cash system into their villages was intended to 
be and was in fact permanent in character ; that some years later 
(Fasli 1292) when the money rates were revised, the Veesabads 
system was accepted as the basis of the new settlement ; that recently 
they had been able, without any assistance or contribution: from the 
plaintiff, to make their lands irrigable and fit for wet cultivation, and 
that the plaintiff was not entitled to revert to the sharing system and 
thus indirectly to enhance their rents without the interposition of ‘the 
Collector’s Court. n un 

On these allegations of fact the parties went to trial. The issues 
framed by the Head Assistant, Collector are not very clearly worded, 
but they sufficiently indicate the main points for determination, viz., 
whether the substitution of the Veesadadi for the’ Asara system in 
the defendant's villages was permanent in its character or, in other 
words, was the plaintiff zamindar entitled to revert to the sharing 
system on the lands being made irrigable by the tenants, ` 
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The Collector on the evidence held in substance that the con. 
version of the Asara rates into cash payment in 1283, which was 
confirmed in 1292, and had been acted upon ever since, was a per- 
manent arrangement, and that the plaintiff was not entitled to impose 
on the tenants pafas on the Asara basis. He accordingly dismissed 
the plaintiff's suits without entering into the questions raised in the 
latter part of paragraph 3 of his plaint. 


On appeal by the zamindar the District Judge affirmed the decrees 
of the Collector in respect of the finding of fact. relative to the. 
character of the arrangement of 1283, and upheld the orders dis- 
missing the suits. 


From the decrees of the District Judge the plaintiff preferred 
second appeals to.the High Court of Madras. It is necessary to 
Bet ‘out that portion of the High Court judgment which forms, 
in their Lordships’ opinion, the key to the decision of the learned. 
judges. They say: 


“ Till Fasli 1283 the Asara system was in force. In Fasli 1284 
money rents were introduced and the rates of such rents were 
permanently fixed in Fasli 1292. At that time all the lands were dry. 
Wet cultivation began in Fasli 1314, and the pastaks now in dispute 
were then tendered, as the tenants refused to pay more than the 
rates fixed in 1292 which they had previously been paying for the 
lands as dry. Nothing had been done by the plaintiff to provide 
facilities for irrigation. In the muchilikas executed by the tenants 
for Faslis prior to 1314 there are clauses to the effect that the 
plaintiff may make an extra charge if wet or garden crops are raised 
on drylands. The amount of such extra charge is not however stated. 
If the plaintiff is entitled to demand Asara rates, the rates, 
mentioned in the paffahs tendered are correct. The Courts below 
have taken the view that the plaintiff has tendered Asara patiahs as 
a means of enhancing the rent and that as he has not done anything 


. to justify an enhancement of the rent, and has not obtained the sanc- 


tion of the Collector for the enhancement, he is only entitled to the 
rents fixed in Fasli 1292. 

“ For the plaintiff it is contended that inasmuch as there is no 
contract as to the rates of rent payable on lands cultivated with wet 
crops, he is entitled under Clause 3 of' Section rr of Act VIII. of 
1865 to claim Varam rates, it being admitted that no money 
assessment has been fixed under Clause 2 of that section." . 

« That there is no contract as to the rates of rent payable for wet 
cultivation is clear from the admitted muchilikas, the material clauses 
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of which have already been referred to. The only rates fixed were P. C. 
for dry cultivation. The rates to bs charged for wet cultivation 1914. 
were left undetermined. This being so, the contention for the bor 

M Veeraraghavulu 
plaintiff seems to be well-founded. v 


They accordingly set aside the orders of the District Judge, and liiis 
holding that “the pafas tendered by the plaintiff were proper Mr. Ameer Ali, 
pallahs and that the defendants must accept them," they decreed Hn 


the second appeals with costs in all the Courts. 


. „On an application for review of judgment, the learned Judges 
appear, however, to have thought that “ the contract between the 
parties is contained in the admitted muchilikas and must be gathered 
from the construction of those muchilikas.” They therefore rejected 

the application for review. 

The ryot defendants have appealed to His Majesty in Council, 

and two points have been urged on their behalf against the validity . 
of the judgment of the High Court. 


It is contended in the first place that no appeal lay to the High 
Court under Section 69 of the Act which provides for one appeal 
only from the order of the Collector to the Zillah Judge. This 
contention, however, ignores ‘the provisions of Section 372 of Act 
VIII. of 1859, which, at the time the Madras Rent Recovery Act of 
1865 was enacted, was the law regulating the procedure of the civil 
Courts in India outside the Presidency towns. Under that Section 
a special appeal lay ta.the Sudder Court from all decisions passed 
in regular appeal by the Courts subordinate to the Sudder Court, 
It is not disputed that the Zillah Judge's Court was subordinate to 
the Sudder Court, nor that the appeal tothe Zillah Judge from the 
Collector's Court was a “ regular appeal'—an appeal on law and 
facts. Later legislation substituted the- High Court for the Sudder 
Court, and the District Judge for the Zillah Judge, but the subordina- 
tion of the one to the other was maintained. The provisions of Act 

‘XIV of 1882, the law in force at the time when these suits were 
instituted, are clear on the point that an appeal lies from the order 
of the District Judge to the High Court, unless that right is taken 
away by express legislation or by some express provision of law. 

The point that a second appeal lies to the High Court in cases 
arising under Act VIII. of 1865, has been expressly decided in 
Veeraswamy v. Manager, Piltapur Eslate(r), and the practice 
appears to have been ever since the passing of the Act for such 
appeals to be preferred to the High Court. Their Lordships 

. would not be disposed to interfere with such a longstanding 
(1) (1902) I. L. R. a6 Mad. 518, 
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practice, even if they thought there was an implied rule against 
second appeals lying from tlie decisions of the District Judge with 
respect to adjudications under the Act by the Collector. Their 
Lordships ‘must, therefore, overrule the first objection. 


In the second place, itis contended for the appellants that re 
High Court was not competent under Section 584 of the Civil Pro- 
cedure Code (Act XIV. of 1882) to.set aside a finding of fact which 
had been concurrently arrived at by the two inferior Courts. 

Sections 584 and 585 of the Civil Procedure Code are. in 
these terms :— 


' $84. Unless when otherwise provided by this Code or. by any 
other law, from all decrees ‘passed in appeal by any Court sub- 
ordinate to a High Court, an appeal shall lie to the High Court on: 
any of the following grounds namely” : 


* (a) The decision being contrary 2 some specified law Or 
usage having the force of law ;' 


“ (5) The decision having failed to determine some material 
issue of law or usage having the force of law ;" l 


“ (e) A substantial error or defect in the procedure as prescribed 
. by this Code or any other law, which may possibly 
have produced error or defect in the decision of the 

case upon the merits," 


“ 585. No second appeal shall lie except on the grounds men- 
tioned in Section 584.” ` 

This distinctly prohibits second appeals on questions of fact 
and confines the competency of the High Court to deal with ques- 
tions of law and procedure. 

In the present case the sole question for determination was 
whether the arrangement entered into in 1283, and confirmed in 
1292, was permanent. The plaintiffs allegation was that he was 
entitled under the circumstances to revert to. tha system that existed 
prior to 1283. The Collector and the first appellate Court who- 
alone were competent to deal with the facts, came to the conclusion 
that the arrangement was permanent. The muchilikas were only a 
part of the evidence on which they acted. It seems to their Lord- 
ships that the learned Judges, acting in inadvertence of. Section 584 
of the Code, assumed a jurisdiction which they did not possess. The 
rule relative to second appeals which was laid down by this Board 


in AMussuma! Durga Chowdrani v. Jawahir Sin gh Chowdhrs( n, 2 


is clearly applicable to the present cases. —— 
(1) (1890) L. R17 I. A. 122; 1, Le R. 18 Calc. 23. 
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Her Majesty's Government mightfix therefore and the excess cist 


at the rate of Rs... per acre which you might fix for having cultivated , 


it under wet. 


* ys. Should I raise garden cultivation on the dry lands included ‘ 


in my ja//a I shall pay the excess at the rate of „Rs... per acre that 
you might fx therefore." 

The appellants regularly paid and the respondents accepted the 
money rents fixed in Fasli 1292 until Fasli 1314. 

During that period irrigation from the Kistna river canals was intro- 


duced and the appellants were able to raise on some of the lands 
wet crops and consequently the yield of such lands increased in 


value. The respondent admitted that he provided no facilities for . 


irrigation and spent nothing on such works, but he claimed that he 
was entitled to increase the rents. He tendered to the appellants 
falfa for Fasli 1315 requiring them to agree to revert to the asara 


" System in respeot of lands cultivated with wet crops, and execute 


corresponding wcAilikas. The appellants however, refused to 
execute such mwuchilikas and the respondent, therefore instituted the 
present suits under section 9 of the Madras Rent Recovery Acts, 
1865 and the following issues were settled for trial. 


(1) Whether commutation rates arrived at in 1283 are not bind- : 


ing with respect to lands subsequently converted into (dabu/) wet ? - 


(2) If any alteration is found to be permissible, whether the | 


asara system can be introduced with regard to (baduf) wet ? 


-The Head Assistant Collector dismissed all the suits with costs. . 


He held that the said clauses in the said muchilihas “ are far too 


vague and indefinite to be given effect to” and that they “ are 


invalid a5ini/io", and relying on other evidence he found on the 
first issue “ that the rates settled in 1283 are not binding ; they sub- 
sequently underwent alterations and the rates fixed in 1292 by 


Ramayya Panthulu are tbose which I hold to be binding with respect ` 
to lands subsequently converted into ‘ Jasu/’ wet.” He answered the ' 


second issue in the negative. 


On appeal by the respondent the District Judge upheld the : 
finding of the Court below on, the first issue and dismissed the ` 


appeals, 


On further appeal by the respondent the High Court reversed 


the decision of the lower Courts, and decreed the suits with costs 
throughout. The learned Judges agreed with the Courts below that 
it was clear from the muchilikas that “there is no contract às 
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to rates of rent payable for wet cultivation ", but they came to the 
conclusion that inasmuch as there was no such contract the respon- 
dent was entitled under clause 3 of section 11 of the Madras 
Rent Recovery Act, 1865, to claim asara rates in respect of lands 
cultivated with wet crops, and that the pa/fas tendered by the respon- 
dent were proper pa//as and that the appellants must accept them. 


The defendants thereupon appealed to His Majesty in Council, 
and by an Order of the High Court all the appeals were consoli- 
dated. 


DeGruyther, K. C., and F. M. Parikh, for the Appellants : 
The suits were instituted under S. 9 of the Madras Rent Reco- 
very Act, 1865, and S. 69 thereof gives the right of appeal to the 
Zillah Court, which is now the District Court. There is no further ` 
right of appeal given under the Act. 


(Mr. Ameer -Ali referred to Raju Parthasarathi Appa Row 
v. Chevendra Venkata Narasayya (1) to show that in a suit insti- 
tuted under S. 9 there was a second appeal to the High Court and a 
further appeal from the High Court to the Privy Council). 


The point was not raised in that case. The Act gives option 
under S. 87 to go to the civil Court, and when a suit is instituted 
ina civil Court the Code of Civil Procedure applies, but when it. is 
instituted in a revenue Court under the Act, the Code does not apply. 
There is no right of appeal unless it is given by statute: 
Minakshi Naidu wv. Subramanya Sastri (2) and Rangoon Bota- 
foung Company Lid, v. The Collector Rangoon (3). The Act does not 
provide for a second appeal, and it is, therefore, submitted that the 
High Court acted without jurisdiction. Reference was also made to 
SS. 3, 8, 58, 65 and 72 of the Madras Act VIII of 1865, 


There is no second appeal on facts, and the High Court had no 
power to set aside the finding of the first appellate Court that the 
money rates fixed in Fasli 1292 were permanent whether the crop 
raised was dry or ‘ wet ': Code of Civil Procedure, 1882, SS. 584 and 
585. The High Court was of opinion that it was a matter of cons- 
truction of the muchiltkas, but there was oral evidence addressed 
by the appellants in support of their contention and both the 
Head Assistant Collector and the District Judge have acted upon 
such evidence. The finding of the first appellate Court is -final, if 


(1) (1910) L. R. 37 I. A. 110; 12 C. L. J. 233; L L. R. 33 Mad. 177. 
(2) (1887) L. R. 16 I. A. 1€o (165); L L. R. 11 Mad. 26. 
(3) (1912) L. R. 39 L A. 197; 16 C. L. J. 245; 1. Li R. 49 Cale, ar, 


VoL. XX.] PRIVY COUNCIL. 


it has before it evidence proper for its consideration in support of 
the finding and there is no second appeal on the ground of an 
erroneous finding of fact, however gross or inexcusable the error 
may seem to be: Mussummal Durga Chowdhrani v. Jawahir 
Singh Chowdhri (1). It is therefore, submitted that the present case 
falls within the rule laid down in that case, and that the High 
Court had no jurisdiction to set aside the finding of the District 
Judge. By reverting to the Asara system the landlord is trying to 
raise the rent indirectly, but he has no power to raise the rent with- 
out the Collector’s permission, which is admittedly not obtained by 
the plaintiff : Narasimha v. Ramasamt (a) and Apparau v. Narasanna 
(3). Further, the clauses in the machiltk«ts relied upon do not give 
the landlord the right to raise the rents, but if it be held otherwise, 
the advanced rents must be money rents. Reference was made to 
S3. 3. 4 and 11 of the Madras Act VIII of 1865. 


Sir H. Erle Richards, K. C., and Kenworthy Brown, for the 
Respondent. The Code of Civil Procedure in force at the time when 
the Madras Rent Recovery Act, 1865, was enacted, was Act VIII of 
1859, and S. 372 of that Code gives the right of a special appeal to 
the Sudder Court from all decisions passed in regular appeal by any 
Court subordinate thereto. The appeal to the Zillah Judge under 
S. 69 of the Madras Act VIII of 1865 is a regular appeal, and the use 
of the words ' regular appeal' shows that it was the intention of the 
legislature that there should be a further appeal from any decision 
under that section. A second appeal to the High Court lies from a 
decision of the District Judge under the Madras Rent Recovery Act, 
1865 : Kotappa v. Venkataramiah (4) and Veeraswamy v. Manager, 
Pilapur Estate (5). Again, the practice of preferring second 
appeals under the Act to the High Court has been in existence 
for nearly fifty years, and, such practice should not now be interfered 
with. 


A landlord is entitled to rents based on the produce-sharing 
system in the absence of a contract: Suppa Pillai v. Nagayasami 
Thumbicht Naicker (6). 1f the tenant relies on any contract, it 
must be in writing and he must strictly prove it. 


Here the contract was’ reduced in writing in the muchilikas | 


which were executed soon after the arrangement between the parties 


(1) (1890) L. R. 17 I. A. 122; I. L. R. 18 Calc. 25. 

(2) (1890) I. L. R. 14 Mad. 44. (3) 1891) I. L. R. 15 Mad, 47. 

(4) (1900) 16 Mad. L. J. 398. (5) (1902) I. L. R. 26 Mad, 518, 
(9) (1907) I, L. R. 31 Mad. 19. 
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was entered into. The Madras Rent Recovery Act, 1865, requires 
that such a contract should be in. writing, and consequently oral 
evidence thereof is not admissible : Indian Evidence Act, SS, 
grand ga. It is therefore, merely a question of the construc- 
tion of the muchilikas, and consequently S, 584 of the Code of Civil 
‘Procedure, 1882, does not apply, and the finding of the District 
Judge is not final : Lala Fateh Chand v. Rant Kishen Kunwar (1) 
Again, it is not open to the Court to imply from the mere circums- 
tance that .he rent has been paid in money for a series of years, an 
agreement to pay money rent: Parthasarathi Appa Row v. 
Chevendra Venkata Narasayya (2). Reference was made to the Madras 
Act VIII of 1865, SS. 3, 4, 7, 10 and 1r. 


— DeGruyther, K. C., replied. 
The judgment of their Lordships was delivered by 


Mr. Ameer Ali. -These consolidated appeals from certain 
decrees of the High Court of Madras arise out of a number of 
suits brought by the plaintiff-respondent in the Court of the Head 
‘Assistant Collector of the Bezwada Division, under the provisions 
of Section g of the Madras Rent Recovery Act ( VIII. of 1:865). 
The object of all the actions was to enforce by legal process the 
acceptance by the defendants of the paltas or ae he had tendered 
to them. 


. The scope of the material sections of Madras Act VIII. of 1865 
was considered by their Lordships in Appz Row v. Narasayya (2); 
‘it is sufficient, therefore, to say in this case that under this Act 
the landlords are required to enter into written engagements 
with their tenants, in default of which no suit is main- 
tainable to enforce the terms of the tenancy, and that in case of 
the refusal by the tenant to accept a pasza “ such as the landlord is 
entitled to impose," the landlord can proceed under Section ọ to 
enforce the acceptance by a summary’ suit before the Collector. | 


It has to be remarked that in the Madras Presidency, or certain 
parts thereof, irrigated lands on which are grown what are called “ wet 


. crops,” are generally subject to a higher rate of rent, either in kind 


or in cash, than those which yield only * dry crops," and that it is 
usual for the zamindars to enter into yearly engagements by tender- 
ing pastas from year to year and obtaining. muchilikas or countef- 
parts executed by the tenants evidencing the acceptance of the terms 
- of the lease. l 

(1) (1912) L. R. 39 I. À. 247; I. L. R. 34 All. 579. 

(2) (1910) L. R. 37 I. A. 110; 12 C. L. J. 253; I. L. R. 33 Mad. 177. 
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Shortly stated, the respondent's case as made in his plaint, is 
that the ryots, the defendants in the suits, prior to Fasli 1283 
(approximately corresponding to 1876), paid rent for the lands in 
their occupation on the sara or produce-sharing system, that in 
that year an arrangement was come to between them and the 
zamindar by which a. moaey payment “ was substituted for the 
share of the produce," that this arrangement, however, was subject 
to the condition that whenever “ the lands were fit for wet cultivation 
the wet rates would be settled." And he went on to add in 
paragraph 3 of the plaint :—~ 

“ The lands mentioned inthe tendered $a//a hereunto annexed 
having been newly brought under wet cultivation, and on the plaintiff's 
officials demanding defendant to accept the agreement as in the 
surrounding villages in respect of wet crop cist, he (the defendant) 
having refused to do so, the Asara patfa with the rates prevailing 
under the immemorial system of sharing the grain heap (Palambaram 
system) was tendered for the wet land cultivated by him (defendant) 
for this year. As the defendant taking advantage of this, refused 
to come to any agreement.in respect of the dry land also for which 
there was no dispute at all, the rates and daba/s in respect not only 
‘of the said wet land, but also of the remaining dry land, were 
as usual entered in the said pasa. All the terms of the tendered 
palta so far as they are connected with the Asara system are appli- 
cable to the Asara system, and the remaining ones to the  Veesabadi 
system,” 

The ryots in their defence alleged that the arrangement introduc- 
ing the Veesabadi or cash system into their villages was intended to 
be and wasin fact permanent in character ; that some years later 
(Fasli 1292) when the money rates were revised, the Veesabadt 
system was accepted as the basis of the new settlement ; that recently 
they had been able, without any assistance or contribution from the 
plaintiff, to make their lands irrigable and fit for wet cultivation, and 
that the plaintiff was not entitled to revert to the sharing system and 
thus indirectly to enhance their rents without the interposition of the 
Collector's Court. 

On these allegations of fact the parties went to trial. The issues 
framed by the Head Assistant Collector are not very clearly worded, 
but they sufficiently indicate the main points for determination, viz., 
whether the substitution of the Veesabadi for the Asara system in 
the defendant's villages was permanent in its character or, in other 
words, was the plaintiff zamindar entitled to revert to the sharing 
system on the lands being made irrigable by the tenants, 
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The Collector on the evidence held in substance that the con- 
version of the Asara rates into cash payment in 1283, which was 
confirmed in 1292, and had been acted upon ever since, was a per« 
manent arrangement, and that the plaintiff was not entitled to impose 
on the tenants Pa//as on the Asara basis. He accordingly dismissed 
the plaintiff's suits without entering into the questions raised in the 
latter part of paragraph 3 of his plaint. 


On appeal by the zamindar the District Judge affirmed the decrees 
ofthe Collector in respect of the finding of fact relative to the 
character of the arrangement of 1283, and upheld the orders dis- 
missing the suits. 


From the decrees of the District Judge the plaintiff preferred 
second appeals to the High Court of Madras. It is necessary to 
set out that portion of the High Court judgment which forms, 
in their Lordships’ opinion, the key to the decision of the learned 
Judges. They say: 

* Till Fasli 1283 the Asara system was in force. In Fasli 1284 
money rents were introduced and the rates of such rents were 
permanently fixed in Fasli 1292. At that time all the lands were dry. 
Wet cultivation began in Fasli 1314, and the pastahs now in dispute 
were then tendered, as the tenants refused to pay more than the 
rates fixed in 1292 which they had previously been paying for the 
lands as dry. Nothing had been done by the plaintiff to provide 
facilities for irrigation. In the muchilikas executed by the tenants 
for Faslis prior to 1314 there are clauses to the effect that the 
plaintiff may make an extra charge if wet or garden crops are raised 
on drylands. The amount of such extra charge is not however stated. 
If the plaintiff is entitled to demand Asara rates, the rates, 
mentioned in the 2a//a2: tendered are correct. The Courts below 
have taken the view that the plaintiff has tendered Asara patlahs as 
a means of enhancing the rent and that as he has not done anything 


to justify an enhancement of the rent, and has not obtained the sanc- 


tion of the Collector for the enhancement, he is only entitled to the 
rents fixed in Fasli 1292. l 

* For the plaintiff it is contended that inasmuch as there is no 
contract as to the rates of rent payable on lands cultivated with wet 
crops, he is entitled under Clause 3 of. Section 11 of Act VIII. of 
1865 to claim Varam rates, it being admitted that no money 
assessment has been fixed under Clause 2 of that section.” 

“ That there is no contract as to the rates of rent payable for wet 
cultivation is clear from the admitted muchilikas, the material clauses | 
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of which have already been referred to. The only rates fixed were 
for dry cultivation. The rates to be charged for wet cultivation 
were left undetermined. This being so, the contention for the 
plaintiff seems to be well-founded." 

They accordingly set aside the orders of the District Judge, and 
holding that “the Pi//aAs tendered by the plaintiff were proper 
patfahs and that the defendants must accept them," they decreed 
the second appeals with costs in all the Courts. 


On an application for review of judgment, the learned Judges 
appear, however, to have thought that“ the contract between the 
parties is contained in the admitted muzAilikas and must be gathered 
from the construction of those muchiltkas.” They therefore rejected 
the application for review. 


The ryot defendants have appealed to His Majesty in Council, - 


and two points have been urged on their behalf against the validity 
of the judgment of the High Court. 


It is contended in the first place that no appeallay to the .High 
Court under Section 69g of the Act which provides for one appeal 
only from the order of the Collector to the Zillah Judge. This 
contention, however, ignores the provisions of Section 372 of Act 
VIIL of 1859, which, at the time the Madras Rent Recovery Act of 
1865 was enacted, was the law regulating the procedure of the civil 
Courts in India outside the Presidency towns. Under that Section 
a special appeal lay to the Sudder Court from all decisions passed 
in regular appeal by the Courts subordinate to the Sudder Court. 
It is not disputed that the Zillah Tudge's Court was subordinate to 
the Sudder Court, nor that the appeal to the Zillah Judge from the 
Collector's Court was a “ regular appeal"—an appeal on law and 
facts. Later legislation substituted the High Court for the Sudder 
Court, and the District Judge for the Zillah Judge, but the subordina- 
tion of the one to the other was maintained. The provisions of Act 
XIV of 1882, the law in force at the time when these suits were 
instituted, are clear on the point that an appeal lies from the order 
of the District Judge to the High Court, unless that right is taken 
away by express legislation or by some express provision of law. 

The point that a second appeal lies to the High Court in cases 
arising under Act VIII. of 1865, has been expressly decided in 
Veeraswamy v. Manager, Pitlapur Estate(r), and the practice 
appears to have been ever since the passing of the Act for such 
appeals to be preferred to the High Court. Their Lordships 
would not be disposed to interfere with such a  longstanding 

(1) (1902) I. L, R. 26 Mad. 518, 
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practice, even if they thought there was an implied rule against , 
second appeals lying from the decisions of the District Judge with 
respect to adjudications. under the Act by the Collector. Their 
Lordships must, therefore, overrule the first objection. 


In the second place, it is contended for the appellants: that the 
High Court was not competent under Section 584 of the Civil Pro- 
cedure Code (Act XIV. of 1882) to set aside a finding of fact which 
had been concurrently arrived at by the two inferior Courts. | _ 

Sections 584 and 585 of the Civil Procedure Code | are ,in 
these terms :— 


* 584. Unless when otherwise provided by this Code or by any. 
other law, from all decrees passed in appeal by any Court sub- 
ordinate to a High Court, an appeal shall lie to the High Court on 
any of the following grounds namely" :— 


“ (a) The decision being contrary to some specified law or 
usage having the force of law;" 


“(6) The decision having failed to determine some material 
issue of law or usage having the force of law ;" 


“ (c) A substantial error or defect in the procedure as prescribed 
by this Code or any other law, which, may possibly 
have produced error or defect in the decision of the | 
case upon the merits." i 


“ 58s, No second appeal shall lie except on the grounds men- 
tioned in Section 584.” 

This distinctly prohibits second appeals on questions of last 
and confines the. competency of the High Court to deal with ques- 
tions of law and procedure. 

In the present case the sole question for determination was 
whether the arrangement entered into in. 1283, and confirmed in 
1292, was permanent. The plaintiff's allegation was that he was 
entitled under the circumstances to revert to the system that existed 
prior to 1283. The Collector and the first appellate Court who 
alone were competent to deal with the facts, came to the conclusion 
that the arrangement was permanent. The muchilikas were only a 
part of the evidence on which they acted. It seems to their Lord- 
ships that the learned Judges, acting in inadvertence of Section 584 
of the Code, assumed a jurisdiction which they did not possess. The 
tule relative to second appeals which was laid down by this Board: 
in Mussumat Durga Chowdrani v. Jawahir Singh Chowdhri(r), 
is clearly applicable to the present cases. 

(1) (1890) L. R.17 L A, 122; 1 L, R, 18 Cale. 23. 
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On the whole their Lordships are of opinion that the judgments P. €. 4 
and decrees of the High Court cannot stand. Sir Erle Richards has, 1914 
however, submitted that the simple dismissal of the suits would Ven ct 
seriously prejudice the rights of the zamindar with regard to the 9. 
matters referred to in paragraph 3 of the plaint which were not dealt Mena 
with by the Collector. Mr. Ameer Ali, 





Their Lordships are of opinion that the best course under the 
circumstances would be to set aside the judgment and decrees of 
the High Court with a declaration that the plaintiff is not entitled 
to enforce the acceptance by the tenants of the paftahs tendered by 
him, and that the cases should be sent back to be remitted to the 
Collector's Court for the drawing up of proper decrees and dealing: 
with any other questions that may be outstanding in these actions 
between the parties, And their Lordships will humbly advise his 
Majesty accordingly. 

The plaintiff respondent will pay the costs of this appeal and of 
the proceedings in the Courts of India. ` 

E. Dalgado.—Solicitor for the Appellants. 

Douglas Grant.—Attorney for the Respondent. 


Appeal allowed. 
J. M. P. 


Present: Lord Moulton, Lord Sumner, Lord Parmoor, Sir 
John Edge and Mr. Ameer Alt. 
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D. 1914. 
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d ` 36 qand FR ly 
IN BENGAL. | 10, 
S'ulkar—Tidal ond UTR river—Government grant of q several fishery— Do see 


Bengal Law— Change in the course of the river—Grantee's right of exclusive 
* fishery—Old grant—Proof—Eoidence. ; 


It is now settled law in Bengal that the Government's grantee of a several 
fishery ina tidal navigable river can follow the shifting course of the river for 
the enjoyment of his exclusive fishery so long as the waters form part of the 
river system within the upstream and downstream limits of his grant, whether 
the Government owns the soil subjacent to such waters as being the long 
established bed, or whether the soil is stillin a riparian -proprietor as being the 
sight of the river’s recent encroachment. 

The English common law of several fisheries is nat applicable in Bengal.! 

Where the question was whether the Government in right of the Crown 
granted before the decennial settlement to the plaintiff’s predecessor in title a 
several fishery in a tidal navigable river in Bengal and the plaintiff did.nct 
produce the original grant : i 
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Held, that although it was usual to find some entry in the decennial settle- 
ment papers of the creation of a separate estate of julkar at the period in 
question, yet in the absence of evidence to show that judkar grants made prior 
to the decennial settlement or that settlements with zamindars made at the time 
of it must necessarily have taken the form of $afiahs or some other muni- 
ments which should be in the zamindar's possession, or be recorded in the 
Government archives still in existence, and in view of the fact that in practice 
such original grants are but rarely forthcoming at the present time, for 
proof of such grants resort must be had to secondary evidence of them, or to 
the inference of a legal origin to be drawn from long user ; 

Held, onthe evidence, that although the evidence of a Government grant 
of an -exclusive fishery in navigable waters ought to be conclusive and clear, 
yet in so faras such evidence could at the present time be expected to be 
forthcoming as to particular grants more thana century old, the evidence 
in the present case was suficient to show that the Government did actually 


grant to the plaintiffs predecessor in title, or settle with him so asin” 


effect to grant a sulkar right of several fishery in question.- Hori Das Mal v. 
Mahomed Faki (1) approved. 


Appeal from a judgment and decree of the High court at 
aaa dated the :1th March, 1908, reversing a judgment and 

cree of the Court of ‘the Additional Subordinate Judge of Farid- 
phr, dated the 3oth June, 1995. 

The suit out of which the appeal arose was instituted by the appel- 
-Jants for possession of a certain ju/kar or right of fishery in certain 
waters inthe Ganges or Padma river in the Faridpur District of 
which they alleged that they had been wrongfully dispossessed by 
'the first respondent and persons claiming under him, for an 
| injunction and mesne profits. The Additional Subordinate Judge 
decreed the suit, but the High Court, on appeal, reversed the 


pe 


decision of the Court below, and dismissed the suit. The ias 


thereupon, appealed to His Majesty in Council. "NS. : 
DeGruyiher, K. C., and Dunne, for the _ Appellants + The evi- 
Vend establishes, as held by the Subordinate Judge, the title of the 


appellants to the Ju/&ar in the river Ganges and the limits and 


‘area of their Fulkar rights. (The stream in dispute js_abranch of . 


/ the river within the limits of the appellants’ jz/&gr and they are there: 
. fore entitled to thé sive rights of fishery therein. 


The Govern- 


Ament grantee of a several fishery in a tidal and navigable river is en- 


itled to follow the course of the river wherever it goes whether on the 


Government land or on-private land belonging to some one else. Gopee- 


nath Roy v. Ramchunder Turklunkar (2), Nubkishen Roy v. Ochootas- 
nund Gosuin (3); Ramanath Thakoor v. Eshanchunder Bonnerjee (4) ; 


(1) (1885) 1. L. R. 11 Calc. 434. (2) (1808) 2 Sevestere. 467 note. 
(3) (1855) zi. Sevestere, 465 note. (4) (1863) 2 Sevestere. 463. 
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Forbes "v. Meer Mahomed Hossein (1); Tarini Churn Sinha v. 
Watson and Co. (2); Jogendra Narayan Roy v. Crawford (3); 
Bhada Praeai v. Fagalindra Nath Nai (4); Krishnendro Roy 
Chowdhry v. Maharanee Sarno Moyee (5) and Zshurchan1 Ram v. 
Ramchund Mokurji (6). 

Lowndes, for the Respondent: No grantis produced and th 
evidence fails to establish that the Government granted the 
right of fishery in both streams to ‘the appellants’ predecessors, But 
assuming that they had a grant , it would not carry with it the right 


Mine etae gee lr m mmis 
of the fishery beyond the limits of their zemindari, and it does not 


follow that it gives them the right of fishing in a stream subsequently 
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opening in the respondents’ land. In England the Crown is the owner re 


of the beds of all navigable rivers and as such owner itis the 


Crown alone that can grant a several fishery. The presumption 


therefore is that the grant of a several fishery in any such river 


carries with it the ownership of the bed of the river. The land 


covered by the stream in dispute belongs to the respondent and 
therefore the appzllants as Government grantees, could not have 


fishery rights in the stream. On an analogy of the acquisition. of 
fresh soil by alluvion, there can be a right of fishing in the fresh 
waters only if the expansion of original waters has taken place 


gradually. But it the waters hi waters have ve expanded suddenly as ís the 


fact here, there coukihe-e-right of fishing jn the. mew waters. 


The respondents have lost the use of their land and it would be 
f grossly unjust to hold that they are not entitled to fish in the 
waters on their own land, as that Is the only mode of user left to 
«them. There were enclosed jAee/s belonging to the respondents 
‘on the -site now in dispute and they used to fish there. Consequ- 


ently2the respondents could not be committing trespass’ against 
ie uda qM x ine a ees NER 
tomed to do. ` 

Reference was made to Hori Das Mal v. Mahomed Jaki (7); 
Halsbury's Laws of England, Vol. I, 574 & 579; Alktorney-General 
for British Columbia v. Attorney-General for Canada (8); The 
Mayor of Carlisle v. Graham (9); Foster v. Wright (10); Mussumat 
Imam Bandi v. Hurgovind Ghose (11); Felix Lopez v. Muddon 


& 


(t) (1873) 1a B. L. R. ato; (216-7), (2) (1890) I. L. R. 17 Cale, 963. 


(3) (1905) I. L. R. 32 Cale r141. > (4) (1905) I. L. R. 33 Calc. 1s. 

(s) (1873) 21, W. R. 27. (6 *(1807) 1, Morley's Digest, 561. 
(7 (1885 I L. R. H Calc. 434. (8) (1913) L. R. (1914) A- C. 155. 
(9) (1869) L. R. 4 Ex. 361. (ro) (1878) L. R. 4 C. P. D. 458. 


(r1) (1848) 4 M. I. A. 403. 
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pc. Mohan Thakeor (1) ; Baban Mayachay. Shravucha (a) ; Sibessury 
"m . JDabea v. Lukhy Dabea (3) Hindson v. Ashby (4) ; In re Hull and 

wd : : : 
) Srinath Roy Selby Railway (5); Mercer v, Denne (6) Henbury v. Zenkins (7) 


2. Gardner v. Hodgson's Kingston Brewery Co. Ld. 8) ; William fal- 
abandhy Sen. comson v. John O'dea €9 others (g); Gan v, Free Fisheries of 
AM WAitslable, (ro) Mayor of Colchester v. Brooke (rr) Woolrych on 

"Waters (1830 ed), p. 47, Morley's Digest, Introduction pp. rr, 21, 32 
and Bengal Reg. XI of 1825. Cases relied on by the other side were 


distinguished. 
 DeGruyther K. C., replied. 
The jadeuen of their Lordships was delivered. m 


Fuly 16. qd Lord Sumner:—In this action the plaintiffs claimed, as pro- . 
prietors of a several fishery in certain tidal navigable waters ‘in 
Eastern Bengal, a decree, for possession of an exclusive fishery 
ina portion of a river channel, of which the principal defendants 
-own both the bed and the banks. They succeeded before the 
* Additional Subordinate Judge of Faridpur and failed on appeal to 
the High Court at Calcutta," Hence this appeal to their Lordships' 
Board. 


There isa section of the river system of the Lower Ganges, 
between Dacca on the left bank and Faridpur on the right, where 
the great streám divides and for many miles runs in two channels 
roughly parallel with one another. 'The general course isto the 
south-east, The northern ofthe two channels is much the larger, 
but the southern, the smaller of the two, is itself wide. . Both channels 
are tidal and navigable. ` 


¢ 


The streams in the Gangetic delta are capricious and powerful, 
In the course of ages the land itself has been deposited ‘by-.the 
river, which always carries a prddigious quantity of mud in sus- 
pension. The river comes down in flood with resistless force, and 
throughout its various branches is constantly eroding its - banks 
and building them. up again. It crawls or races through a shifting 
network of streams. Sometimes its course changes by imperceptible 
degrees ;' sometimes a broad channel will shift or a new one open. 
ina single night, Slowly or fast it raises islands of a substantial 


(1) (1870) 13 M. L A. 467. (2) (1876) I. L. R. 2 Bom. rg. 

(3) (864) 1. W. R. 88. (4) (1896) LI R. (1896) 2°Ch I. (13). 
(5) (i839) 5 M. & W. 327. — (6) (1904) L. R. (£904) 2 Ch. 534. 
(7) (1901) L. R. (1901) 2 Ch gor, (415). (8) (1903) L. R. (1903) A. C. 229. 
(9) (7863) 10 H. L. C. 192.. (10) (1864) 11 H. L. C. 192. m 


(11) (1863) 7. 9. Sen 939. 
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height standing above high water level and many square miles in 
extent. Lands so thrown up are called “churs,” and itis by chur 
lands formed at some unknown though probably not remote date 
that the northern and southern channels in question are at present 
divided. 

In the year 1897 a channel was broken through the defendants 
chur land in question, Though relatively small. even this stream 
was of considerable size; itis navigable for small craft, and is 
certainly within the ebb and flow of the tide. This new branch 
probably followed a line of depressions already existing, one end of 
which was actually an arm running up from the northern river. 

The plaintiffs claim the exclusive fishery in this new navigable 
channel as falling within the upstream and downstream limits of their 
several fishery, and allege that the defendants are trespassers when 
they fish in it. The defendants justify their claim to fish in a portion 
of this channel as part of the rights of owners of the subjacent soil 
and of persons claiming under them. 

That the plaintiffs are entitled to some fishery right in the river 
waters generally, not far distant from the site in question, never was 
much disputed, and was admitted by the respondents before their 
Lordships’ Board, but they dispute its origin and its extent. They 
say that this branch is of origin so recent that no title by prescription 
or adverse possession arises as against themselves; that they are 
not affected by evidence of prescription against third parties : that 
even a several fishery, duly created in the main stream by the 
Government of India in right of the Crown, would not extend to 
this new branch, still less would rights acquired in the main stream 
by prescription against other riparian proprietors be exercisable in it: 
that the evidence neither establishes such bounds for the alleged 
exclusive fishery upstream and ‘downstream as would bring this 
branch between them, nor shows that in fact any ja/kar right was 
ever created by Government at all. In substance the trial Judge 
found for an actual Government creation of the plaintiffs’ right, as 
well as for the boundaries claimed by them. The High Court 
concluded against the plaintiffs on the question of the extent of their 
julkar rights without determining their origin. 

The evidence of the origin of the plaintiffs’ rights is documentary, 
and does not depend on the credibility of witnesses. Chur Makundia 
is the name of the plaintiffs’ pergunnah. They produced among 
many other documents (ô an Zkjai Hastbud in respect of it for the 
year 1790, which showed that it then included a Mahal julkar ; (7) a 
Hakikat Chowhaddibandi of the lands and jamas of that pergunnah 
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for the year 1795, which showed that the name of the jalkar mahal 
was River Balabanta and Bil Baor with specified boundaries, of which 
the Kole Churi of Alipur alone can now be traced by name, (iii) 
Dow? Kabuliyais of 1793 and 1799, specifying the amount of the dow! 
jumma Of the julkar, and (iv) an Zssumnavisi Mouzahwari of 1821 men- 
tioning the ju/ker in the River Balabanta as a mouza of pergunnah 
Chur Makundia. They put in (v) a Ao£o£ar: of the Court of the Col- 
lector of Faridpur dated 11th January 1861,by which the Government 
recognised that this /u/&ar had been included as a mahal in the 
zamindari pergunnah Chur Makundia (formerly Touzi No. 110 in the 
Dacca Collectorate, and now No, 4,000 in that of Faridpur), since 
before the Decennia] Settlement, It named the upstream and down- 
stream limits, and stated that the Balabanta river, in which it was 
enjoyed, was the same as that known in 1861 as the Padma, that is 
the larger and more northerly ofthe two branches of.the Ganges 
above described, "The more southerly has been known for some fifty 
years as the Bhubaneshwar, 

Some evidence, not very distinct, was given at the trial, 
apparently for the purpose of showing that no grant from the 
Government was any longer to be found among the papers belong- 
ing to the plaintiffs zamindari but no point seems to have been 
made then or since that the proper searches had not been made. 
Although, on the other hand, when Government has created a 
separate estate of ju/kar at the period in question, it is usual to 
find some entry of it in the Decennial Settlement papers, no evidence 
was forthcoming to show that jw/kar grants made prior to the 
Decennial Settlement or that settlements with zamindars made at 
the time of it must necessarily have taken the form of pot/aAs or 
some other muniments which should now be in the zamindar's . 
possession, or be recorded in the Government archives still in 
existence. In practice such original grants are but rarely 
forthcoming now, and resort must be had to secondary evidence of 
them, or to the inference of a legal origin to be drawn from long 
user [Garth, C. J, in Hort Das Mai v. Mahomed Jaki (1)]. 
The trial Judge was satisfied that the plaintiffs had proved 
a Government grant or settlement about the end of the eighteenth 
century. He was overruled by the High Court, not on the 
ground that no such grant was proved, but that it was not shown 
to have been a grant of a several fishery of wide extent. The High 


.. Court thought that in reality it was only appurtenant to the plaintiffs’ 


actual pergunnah and was limited by its riverine bounds. 


(1) (1885) I. L, R, 11 Calc. 444. 
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Their Lordships accept the, rule laid down in the case of 
Hori Das. Mal v. Mahomed Fali (1) (following the English 
rule in Zi/s-walfer's case, (2) (that the evidence of a Govern- 
ment grant of an exclusive fishery in navigable waters ought 
to be conclusive and clear, but they are of opinion that, 
in so far as such evidence can now be expected to be forth- 
coming as to particular grants more than a century old, the evidence 
in the present’ case was sufficient to show that the competent 
authority—the Government of India in right of the Crown—did 
actually grant to the plaintiffs’ predecessors in title, or settle with 
them so as in effect to grant, a /u/&ar right of several fishery in 
certain of the waters of the portion of the Ganges system in question. 

The next point is one of metes and bounds. This depended 
partly on the above-named documents, partly on the records of 
certain litigation with the neighbouring zamindars of pergunnah 
Bikrampur and persons holding under them in 1816 and 1843, 
put in as part of the history of the fishery and of the claims made 
to it, partly on the testimony of living patnidars, ijaradars, fishermen, 
and so on, and the local investigations of an ameen deputed by 
the order of the Court. The ameen’s reports and maps were 
accepted in both Courts, and by both parties on the present appeal. 
The plaintiffs’ case depended on fixing by means of the above mate- 
rials, supplemented by a series of maps from 1760 onwards, four points 
roughly forming a parallelogram, within which their alleged /u/kar 
rights lay, the western or upstream boundary and the eastern or down- 
stream boundary in each case extending from points north of the 
northern or larger channel, the Padma, to points south of the southern 
or smaller channel, the Bhubaneshwar, and the /ecus in quo of the 
dispute falling between them. The defendants contend:d, that in 


so far as any certain points were proved at all the materials relied ° 
upon only showed that the fishery did not extend into any part of ' 


the Padma, but was limited by the right or southern bank of the 
main stream and thus excluded it. They pointed out that the Farid- 
pur collectorate was bounded by the right bank of the Padma, 
the whole breadth of the main stream being in the Collectorate of 
Dacca, and they argued that the robokiri of 1861, which was 
the strength of the plaintiffs’ case, proved at most a recognition 
ofa fishery right, which stopped short of those waters in which it 
was now essential to the plainliffs to make good their claim. 


A gufficient answer is made by the plaintiffs. They obtain early 


evidence of the actual position of the points forming their boundaries 
(1) (1885) I. L. R. 11, Calc, 434. (2) (1655) 3 Keble 242, 
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north of the main stream from proceedings in suits decided 
in their favour between themselves or their predecessors in title 
and the owners of the Bikrampur zamindari, who claimed some 
Julkar right in the main Padma also, and by means of such 
proceedings in 1797, 1816, and 1843, by means of other similar 
proceedings in litigation with some of the present defendants in 
1894, 1896, and 1897, and also by a long succession of sara 
kabulliyats and poltahs which they put in ‘evidence, they prove 
de faclo possession, as under their ju/kar rights, of the whole fishery 
in both streams between their upper and their lower limits, It is 
an intricate task to trace the various spots mentioned from map : 
to map, because of the periodic diluviation of trees and houses, 
though these are the least transient of the landmarks available. 
Matters are also complicated by variations in the names of the 
rivers, Bhubaneshwar, Krishnapur, Narina, Padma, and Balabanta- 
or Balbanta, The result, however, is sufficienly clear. Further, 
the decision recorded in the Rodokuri of 1861 was appealed to 
the Commissioner of the division at Dacca, who at that date. 
exercised appellate jurisdiction in such matters over the Collectorate 
of Faridpur and he affirmed the decision below. As this decision 
proceeded on the footing that the ju/kar claimed extended over 


‘the waters of the Padma, and was a valid julkar included in the 


permanent settlement, it may reasonably be inferred that the 
Commissioner of Dacca took note that the parties entitled to the 
julkar, claimed rights within his Collectorate, and finding nothing. 
in the Dacca records to the contrary, affirmed the decision below 
for Dacca as well as for Faridpur. 


The trial Judge, following a long and considerable body of 
decisions in Bengal, held that, ifthe plaintiffs’ rights in this stream 
or streams out of which the new branch opened were once established, 
they would extend to the waters of the new branch as soon as it was l 
formed, a principle which is conveniently called “the right to 
follow the river,” It does not appear that this current of authority 
was challenged ^or doubted either before the trial Judge or the 
High Court; certainly its authority was binding upon both. "The | 
defendants' case simply was that in fact neither the plaintiffs nor their 
prédecessors in title could be shown ever to have enjoyed or to 
have been entitled to any ju/kar right except that lying "within the 
boundaries of their zamindari and appertaining thereto. The High 
Court appears to have arrived at a conclusion in favour of the defen- 
dants’ argument mainly in consequence of the view taken of the ^ 
true meaning of the judgment of 1816, and of the significance of the 
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Thakbast map of 1862, and a marginal note upon it. It is not 
necessary to examine the language of the judgment of 1816 in detail 
but their Lordships are unable to hold that it excluded the main or 
northern stream from the plaintiffs’ -fishery, either expressly or by 
implication. The language is obscure, but, as their Lordshlps read 
it, the plaintiffs’ construction of it was right. The Thak map was 
pressed beyond its legitimate effect. It was concerned only with 
that portion of the fishery which fell within pergunnah Bikrampur, 
and was inconclusive. 

The question of the effect of deltaic changes in a river's course 
upon the exclusive right of fishing in it appears in the Indian 
decisions as long ago as the beginning of the last century. It 
was laid down in 1807 thatifa river changes its bed the owner 
of julkar rights in the old channel continues to enjoy them in the new 
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one: Jshur chand Ram v. Ramchand Mokhutji (1). The converse | : 


case occurred in the following year. A landowner sued the owner of 
julkar rights in a tidal river for taking possession of a jheel formed on 
his land by the overflow of the river. The channel of the river 
had not altered, the jheel formed na part of it, and was 
only connected with it at the river's highest stage. Accordingly, | 
it was held that the owner of the fishery, having no right | 


over the plaintiffs land, had no right to the fishery in waters : 


thus formed upon his lands. Gopeenath Roy v. Ramchunder \ 7 


Turklunkar (2). This assumed some right of following the 
river and placed a particular limit upon it, It will be observed so 
far that- whatever may have been the basis for the right of judkar 
in the river, the right of fishing in the jheels was treated as 
belonging to the owner of the subjacent soil, a right which was 
shortly after, in 1813, held to be severable from the ownership of 
the soil, so that the bare grant by the landowner of the right of 
fishing in the jee? did not in itself convey any property in the 
sol: Lukhee Dasee v. Khatinah Feebee, (3). Why the owner of 
julkar right in the river has or may have an enjoyment of that right 
co-extensive with the waters of the river which permanently form 
part of it, though they have changed their course, is not stated, 
Not improbably it rested on local custom, for the Bengal Alluvion 
and Diluvion Regulation (No. XI. of 1825) is carefulin a 
cognate matter to keep local custom alive. At any rate the principle 
was well established as early as 1808 that a right of fishery 
follows the river whatever course i may take, for the ground 
(1) (1897) I. S. D. A. Rep. 221, 1 Morley's Digest, 561. 
(2) (1808) t Mac. Sel. Rep. 228; 2 Sevester's Reports p 467 note, 
(3) (1813) 2 S. D. A. Rep. 51. 
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P.C. or which in. Gopeenath’s case'(1),the High Court: allowed the appeal 
494 from thé Court below, “which had acted on this principle, is simply 
TL that in point of fact the jAee? in question, though "formed. by. thé 


- Raja Srinath Réy |, l hM 
river's overflow, was no longer $o connected with it as to form part 


of the river. This was long considered to havé been the effect of 
-. Lord Sumner, these decisions. Mr. ..Sevester's note upon them in Vol. 2; p. 467; 
= j of his, Reports i is, “A general. right of fishery: in. à river, when not 
| otherwise .defined, is restricted. -to the: channel of the. river. and 
$ ! water considered to form part of it, not extending to adjacent lakes or -~ 
other. pieces of water occasionally supplied ‘by Si OWINgs OF the 
‘river but.not actually connected -with the channel of it.” The rule 
was so applied in 1856 [Mudbkishen Roy v. Uchchootunund V 
-Gosain, (2) ] ; and in 1363 [Remanath Thakoor y.: “Esh inchunder 
"Donneriee. (3).]. In the former it was held that the -right of 
vjulkar in the riyer was confined to the river and streams flowing 
into or from ‘it, exclusive of jheels‘not connected with: the channel 
“but extending to watercourses which though’ not immediately 
-within the’ great channel of the river adjoin or flow: into it 
-or ‘are supplied therefrom; “their right consists of the 
flowing stream and the adjuncts flowing from: or into .it."5 
Inthe latter the limitation of the rivers adjuncts flowing from 
or.into it was held rot to ext.nd to adjacent sheets of. water 
-with which the river “communicates only when in flood. “We 
think," says the Court V "the grant of julkar must b>, construed as 
‘prima facie confined to the rivers and sheets of water communicating 
-therewith to’ which the plaintiff might get access without trespassing 
va -on the land. It is true that.these two decisions do. nat specifically 
deal.’ with the cise of the changed channel of a deltaic stream, but | 
“they »y do clearly lay down ‘rules for defining the area of the waters in in 
which the julkar right is to be enjoyed, which carry it beyond the 
limits of actual navigability though confining it to waters which are 
adjuncts of the navigable stream. They make the right- depend on 
the identity of the river in which it is enjoyed : and do not “confine 
it to sach waters of that river as are superimposed on the very 
land. once ownel by the grantor of th: right. The current 
of decision was not unruffled, by doubts. ( The Court observes 
in 1859 in: Guretb- H sein Chowdhree v. Lamb (4) * the part of the 
j country: through which the Megna flows is intersected with innumerable 
creéks into which the tide from the mainriver flows. The right of fishing 
Deus o1 v.. (11808) 1 Mac ‘Sel, Rep. 228, 2 Boc 467 note. . 
(2) (1855) 2,Sexester 465. note, (3) (1865) 2 Sevester 463. 
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in these tidal creeks belongs of right to the owner of the. property Pek. 
` into which they flow, " but this case is explained by the fact that iod 
the part of the river in question was almost if not quite an 
arm of the sea. An opinion was indicated in 1864, though | not 
absolutely necessary to, the decision, in Moharunce Sibessury ^ Dinabandhu, Sen. 
Dabee v. Lukhy Dabee (1) that the extension of rights of oa Sumner. 
fishery, in consequence of an expansion of the river in which , ii 
they were enjoyed, ought to depend, as questions of alluvion 
would, . upon the . rapid ity of the expansion. If sudden, it we uld ` 
work no change in the ownership of the submerged soil, and so D 

cause no extension of the julkar right ; it would do both if it took "| 
place by gradual and imperceptible. advances. The Court here 
inclined to connect the right of fishing indissolubly with the right 
to the soil subjacent to the waters in which the fishery right 
was enjoyed. In 1866 came two somewhat contradictory decisions. | 
The Court in Nodin Chunder Roy Chowdry v. Radha Peearee Debia (2) 
scouted as “preposterous” a claim to follow the diverted waters 
in which the plaintit had the fishery, but this was without 
discussion of .the authorities, and the claim was, alleged . not 
against the owner of the soil over which the diverted waters 
flowed but against the owner of the fishery in the waters of another 
river into which the plaintiff's .river had burst and discharged itself, 
In the second case, Gobind Chunder Shaha v. Khaja <Abdool 
4 Gunnie (3), the plaintiff and defendant, joint owners of land 
and of a fishery, had made a partition.of the land: but not of 
the fishery, and the plaintiff sought to oust the defendant fom fishing 
over the land, which now belonged exclusively to him but had been 
overflowed by a change in the course of the waters., Sir Barnes 
Peatock i in ‘dismissing the suit obs.rves “still the fishery existed in that 

rt of the river out. of which the fish, was taken, although by' a 

hange in the course of the river it ran over the portion of the land 

hich _was-allotted 16 the plaintiff under the butwara partition," 

gain, in 1873 [Krishuendro Roy Chow /hry v. Makaranee “Surno 
Moye, (4) ] the Court somewhat reluctantly followed the rule, which 
it deemed to be settled, that the.owner of the fishery where the 
rivers channel has changed has ''a right to follow the current, ” 
that he "may not only f.llow the river to any channel which. it 
may from tim? to time cut for itself, but may continue to enjoy 
together with .the open channel all closing or clósed  chan- 
nels abandoned by the river right up to the time when the 
channel became finally closed at both ends." Upon the facts of that 

(1) (1864) 1 W, R. 88. | (2) (1866) 6 W. R. 17. 
(3) (1866) 6 W, R, 41. ' (4) (1873) 21 W. R. 27. 
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PE case itis the latter part of this proposition that is directly involved 
| 3914. in the decision. The whole question was l.arnedly reviewed by 
ja Seis Roy Mr. Lal Mohan Dess in 189r in his Tagore Lectures on the Law 
of Riparian Rights, who (pages 372. ef seg.) while admitting a 
settled current of authority in India to the contrary, urges the- 
very argumenis and conclusions of the now respondents and 
relies on the same authorities, Nevertheless, after this dis- 
cussion had brought the question again before the Courts and 
the profession, the High Court in a critical decision affirmed the 
long-standing rule. This wastin 1890 in the case of Zarini Churn ~- 
“Sinha v. Watson &'Co (1). The questions were directly raised: 
“ Can a right of julkar in a public navigable river exist apart from 
the right to the bed of the river, or must it necessarily follow that 
right?” * Do the defendants lose their vested right by a change 
in the river's course, though the river still is navigable and subject 
to public right ?" This case raised the very question which has b:en 
(dn debate before their Lordships, for the change in the river's 
course was a sudden one taking place in the course cf a single year 
and not by imperceptible or slow encroachment, "The answer given 
by the Court was in favour of the owner of the right of fishing 
in the river. It purported to follow a converse decision in Grey v. 
lAnuni Mohun Moiiro (2), and decided that “so long as the river 
retains its navigable character itis subject, to the rights of the - 
^|public, and the ipai remains in the person who was grantee 
from the Government." In Grey's case (2) a change of channel had 
‘left an old bed either dry or containing only pools disconnected 
with the river, and it was held that what the river had abandoned, 
albeit part dry land and part feels, became private property. Thence- 
forth it belonged to the riparian owners who could claim settle- 
ment of it from Government, and the reason given is that “ the right ° 
of the defendant" (the owner of the fishery), * being granted out of 
and part of the Government's right to the river, no longer exists when 
the Government's right is itself. gone." | Thus it will be observed 
that in Zarini’s case (1) the Court conceived itself to be reduc- 
ing the subject to symmetry by deciding that while on the one hand 
the owner of the fishery rights in the river lost them where there 
was permanent. recession of th» river, he increased them where 
‘there was permanent advance. of the river. In the latter case the 
Court disregarded the conception ‘of Government right to the river 
as being an incident of Government right to the subjacent soil; 
and treated the Government right and the right of its grantee in 
(1) (1890) I. L. R. 17 Cale 963. — (2) (1864) W. R. 108. 
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1 
. respect of the fishery as subsisting in the river wherever’ that river 


might flow, and notas subsisting in flowing water only where and 
so long as it flowed over soil vested in the Government. This view 
has since been treated as established. That the julkar right in the 
river extends over a piece of water formed originally by the river, 
but so far dried up as to’ be disconnected from it, except in the 
rains, during and just after floods, was decided in 1905 in Yogendra 
Narayan Roy v. Crawford (1). The ground of the decision is that 
such water is still part of the river system, and when that is so in fact 
the right of fishing persists in respect of it. This is the case of retro- 
cession. So too in the case of Bhabs Prasad v. Yazadindra Nath 
Rai(2) in the same year the principle is thus expressed, “ judsar 
rights were settled with the plaintiffs’ predecessor many years ago. 

The plaintiffs by virtue of the settlement conferred upon them are 
entitled to exercise the right of fishery in the said river wherever 
it flows within the limits prescribed in the settlement itself." Both 
these cases purport to follow Zarini’s case(3) which was a ‘case of 
an advance of the river into a newly formed channel, and the rest 
of a long line of settled authorities. It must now be taken as decid- 
ed in Bengal that the Government's grantee can follow the shifting 


river for the enjoyment of his exclusive fishery so long asthe waters — . 
form part of the river system within the upstream and downstream i 

| limits of his grant, whether. the Government owns the soil subjacent 
ito such waters as being the,long-established bed, or whethar. the 


soil is still in a riparian proprietor as being the site of the ‘river's 


4 recent encroachment. 


Their Lordships were strongly and, ably pressed to disregard, 
or at least to qualify, these decisions. The points made were (a) 
that in principle the right to grant a several fishery, in tidal navig- 
able waters is so essentially connected with the right to the soil and 
the bed of the channel, that no fishery right can exist where the 
grantor of the several fishery never has owned the subjacent soil ; 
(b) that in any case the acquisition of fresh waters can go no further 
and can proceed no otherwise than the acquisition of fresh soil by 
alluvion, and therefore that an expansion of waters within which 


-a julkar right exists can only carry with it an extension of the julkar 


right if it has taken place by imperceptible encroachments upon the 
land; and not by sudden irruption ; and (ec) that it would be grossly 


unjust to hold that the natural misfortune which swamps a land- 


owner's soil by a river's encroachment should be accompanied by a 


- legal ouster from such enjoyment as the natural disaster has left him. 


(1) (1905) L L. R. 32 Calc, 1141. ' (2) (1905) L L. R. 33 Calc. t5. 
- (3) (1890) I. L. R, t7 Calc. 963. 
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P. C. t/ In extension of the last point it was argu.d that. disputed site in 
fact covered the sites of former enclosed jheels which belonged 
ew to and had been enjoyed by the defendants, and that no trespass 

‘Rafa Srinath Roy ee ae i 
Es could be committed as against the plaintiffs in any view by fishing 
‘Dinabandhu Sen. where the defendants had formerly been accustomed and entitled 
Lord Sumner., to fish in waters overlying their own land. - This question of fact, 
pers which seems not.to have been passed upon by the Courts below, 
was not-sufficiently made out, but even if it were, it appears to "be 

covered by the general argument. 

For these contentions. reliance, was sed on the Afayor of 
Carlisle v. Graham (1) when Kelly, C.B., says: “ We are called upon 
to decide the question which now arises for tha first time: Is the 
several fishery of a subject in a tidal river, the: waters of which 
permanently recede from a portion of its course- and flow into and 
through another course, where the soil and the land on both sides of 
the new channel thus formed belong to another subject, transferred 
from the old to the new channel, and so a several fishery created 
in and throughout such new channel, or in some, and if any, 
.in what part of it? In the case of Murphy v. Ryan (2) O'Hagan J. 
in delivering the judgment of tha Court, says, ‘but whilst the 
rght of fishing in fresh water rivers in which the soil belongs to 
the riparian owner is thus exclusive, the right of fishing in the sea, 
its arms and estuaries, and in its tidal waters, wherever it ebbs 
and flows, is held by the common law to be publici juris and so 
to belong to all the subjects of the Crown; the soil of the sea and 
its arms and estuaries and tidal waters being vested in the Sovereign 
às a trustee forthe public. The exclusive right of fishing in the one 
case, and the public right of fishing in the other, depend upon the 
existence Of a proprietorship in the soil of the private river by 
the private owner and by the Sovereign in a publíc river respectively.' 
And this is the true principle of the law touching a several fishery 
in a tidal river. If therefore the right of the Crown to grant a 

v several fishery in a tidal river toa subject is derived from the own- 
ership of the soil, which is in the Crown by the common law, a 
several fishery cannot be acquired even in a tidal river if ‘the soil 
belong not to the Crown but toa subject. And all the: authorities, 
ancient and modern, are uniform ta the effect that if by the 
irruption of the waters of a tidal river a new ‘channel is f^rmed 
in the land of a subject, although the right of the Crown and of the 
public may come into existence, and be exercised in what 
has thus become a portion of a tidal river or of an arm of the sea, 


(1) (1869) L. R. 4 Exch. 361 (367-968). (2) (1868) 2 Ir. Rep. C. L, 143 (149). 
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the right to the soil.remains in the ‘owner, so.that if at any time 
thereafter the waters shall recede and the .river again: change . its 
course, leaving the new: channel dry, the soil becomes. again the 


exclusive property of the owner, .free' from -all right, whatsoever. in 
the Crown or in the public.” i Ske ta, “os, 
With: this case has to be E ates Foster. v.c Weight (2) 
There. the proprietor -of a.right of fishing: in the Lune, at. that 
part neither tidal nor navigable, was.:held . entitled tq “ follow 
his river" when the river had so far. shifted its ‘course ds to 
flow over another's land, and the person, to whom the land which 
came ta form its new bed had previously belonged, - was .held 
to be a trespasser when he fished in its new channpel.. THe change 
of bed had been gradual, perceptible and measurable over consider: 
able periods of time, but from. week to wiek imperceptible. Jt. 
was held that the impereepuple changes had had the effect of 
producing an accretion to the land of the owner of the fishery, . and 
that * the “tiv river - had never lost its identity ' nor its bed its legal 
owner,’ ' (page 446) ; “he hag day by day and week by week become 
the. owner of that which has gradually and imperceptibly become its 
present: bed, and the title so gradually and impreceptibly. .acquired 
cannot be defeated by proof that a portion of the bed now: capable 
of identification was formerly land belonging to.'the defendant 
or his predecessors intitle." The AMayer of Ca: lisle v. Graham(2) 
was distinguished on the ground that in that ‘case. the river bed 
was a new bed, not formed by the gradual shifting of the old one 
but totally new, the old bed remaining recognisable in its old site 
but deserted. The Eden became a river with two beds: the. Lune 
was at all times a river with only one though an ambulatory: one, 
As counsel in id did v. Wrighi(z) boldly argued for the right’ to 
« follow, the river" in its Indian sense saying (page 440), “ even a 
sudden and violent change in its course would not have taken away ” 
the plaintiff's right, and as the adoption of that a /or/iori view would 
have made all consideration of gradual accretion immaterial, ‘the 
decision must be regarded as one which negatives the contention’ of 
the respondents | in. the present case.. As with. the river Lune. so 
the part. of the river Eden which was in question in the Afayor of 
Carl:sle v. Gr aham (2i is one which does not appear to ‘be subject 
to fréquent change. How the law might be if conditions. similar 
to those. of Bengal could occur in .England i is another matter, .The 
above cases "would have been more directly in, point had the. river 
in question been one which often and swiftly changes its- course, as 
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for instance the tidal Severn, of which Hale writes (Hargrave’s Law 
Tracts; p. 16), " that river which is a wild unruly river, and many 
times shifts its channel, especially in that flat between Shinberge and 
Aure is the common boundary between the manots on either side. 
viz., the flum aguae or middle of the stream, and this is the custom 
of the manors contiguzus to that river from Gloucester down to 
Aure." "There is in this part of the Severn an ancient several 
fishery, enjoyed by the Lords of Berkeley under charters of Henry | 
L, Richard L, and John, which must be much more analogous 
to'the julkar in the present case than ‘cases in the rivers Eden or 
Lüne. A somewhat similar instance in Scotland is mentioned by 
Lord Abinger in Zn re Hull and Sel'y Railway Company (1) 
but the question of the right to follow the riv.r does not appear 
to have arisen for decision in these cases. ' 

L7 It was admitted that the common law of England as such does 
hotapply in the mofussil of Bengal, but th» argument was that 
principles established under and for English conditions afford a 
sound guide to the rules which should be enforced in India. Their 
Lordships have given these arguments careful consideration, though 
they would in any case be slow to disturb decisions by which rules 
have been established for Bengal governing extensive and impor- 
tant rights such as rights of /;/kar, and unless they could be shown 
to be’ manifestly unjust or flagrantly inexpedient, their Lordships 

would not supersede them. The Indian Courts have in many 
respécts followed the English law of waters. Sometimes their rules 

are thé same ; sometimes ouly similar. Xulkar may exist not only 

as a right attaching to riparian ownership but also “ as an incoporeal 

hereditament, a right to be exercised in the tenement of another” 
(Forbes v. Meer Mahomed Hossein, (2) as a profit a prendre in 

alieno solo [ Lukhee Dasee v. Khatimah Beebee (3) ]. In navi- 
gable waters such rights are granted by the Government of 
India, or, what is equivalent to a grant, settled with the grantee 
under the Revenue S ttlement by the Government, and are thus 


derived from the Crown, Pros.nno Coomur Sircar v. Ram Coomar - ° 


Parooey (4). The fre hold of the bed of navigable waters was 
‘deemed to be in the East India Company as representing the 
Crown and now is vested in the Government of India in right of 
the Crown [Doe dem, Seebkhrisio Bun rjee v. E. I. Co. (5); 
Nogender Chunder Ghose v. Mahomed Esof(6) ]. Where the bed thus 


(1) (1829) 5 M. and W. 327. vi (1873) 12 B. L. R. aro (216). 
(3) (1813) 38 S. D. A. 51. (4) (1878) I. L. R. 4 Calc. 53. 

(5) (1856) 6 M. I. A .267; Io M. P; C. C. 140. 

(6) (1872) 10 B. L. R. 406; 18 W. R r13. 
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forms part of the public domain the public at large is prima facie P. C, 
entitled to fish. Thus the English analogy has been closely E 
followed. Again, the sudden invasion of a private owner's land aad 


by the waters of a navigable river does not divest the property in ds ind ned 


the-soil. If the change in the course of the navigable riv r results Dinabandhu Sen. 
in the water in the new course being in fact navigable [that is, bud unnir: 
pcapable of being traversed by a boat at all seasons, Chunder Faleah y <= 
` v. Ram Churn Mookerjee (1); Mohinee Afohun Doss v. Khajah 
Assanoollah (2)j the flooded landowner must submit to have his land 
traversed by the vessels of the public in the course of navigation and 
cannot in right of his ownership erect works on his flooded soil to 
the obstruction of the navigation, None the less he remains the 
owner, and should the waters permanently retire his full rights as 
owner revive unless lapse of time or circumstances, or both, suffice 
to prove an abandonment of his rights of ownership for his part. 
Still, there is one step which the Indian law has never taken, far 
as it has gone in the adoption of English rules. Often as the oppor- 
tunity for so doing has arisen, it has never been held that the 
capacity of-the Government of India to grant to or settle with a 
private owner the exclusive right of fishing in tidal navigable waters 
is so indissolubly bound up with its ownership of the soil subjacent 
to those waters that, no mitter how those waters may subsequently 
change their course, while still remaining part of the same river 
system within the upstream and down-stream limits of the grant, 
the enjoyment of the right sə granted cannot extend beyond the 
limits of the Government's ownership of the soil lying perpendi- 
cularly underneath them, as it may vest from time to time. 
It is one thing to presume the soil of the bed of a tidal 
navigàble river to be vested in the Crown and to hold that the 
Government of India in right ofthe Crown can grant the fishery 
in the superincumbent waters in severalty, and quite another to 
hold that the several fishery when once thus created is for ever en- 
joyable only in waters that continue to flow precisely over ground 
which was in the Crown at the date ofthe grant. “Whether the 
actual proprietary right in the soil of British India," says Garth, 
C J., inthe case of Hori Das Mal (3) already cited, “ is vested in 
the Crown or not (a point upon which there seems some diversity 
of. opinion) Itake it to be clear that the Crown has the power 
of making settlements and grants for the purposes of revenue of 
all unsettled and unappropriated lands, and Ican see no good 
reason. why they should not have the same power of making 
(1) (1871) 15 W. R. 212... (2) (1872) 17, W. R. 73- 
(3) (1885) I, L. R. 11 calc. 434. 
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settlements of julkar rights and of lands covered by water as 
of land not covered by water. In either case the settlement is 
made for the purpose of revenue and for the benefit of the 
public." Again, the rights of the Crown are thus stated in 
The Collector of Maldah v. Syud  Sudurooddeen (1): “The 
right to resume land is one based on the right of the Govern- 
ment to a portion of the produce of every beegah of tha 
soil as revenue, whereas the claim to possession of the julkars 
of rivers not forming portions of settled estates is founded unon 
a supposed right in Government as trustees of the waterways of 
the country to possess and to assign the exclusive possession of 
them to any individual it chooses on the payment of revenue for 
them in the shape of a fishery rent." (Zurreehur Maokerjea v. 
Chundeechurn Dutt (2); Collector of Rungpore v. Ramjadub Sein, (3). 
See, too, Radha Mohun Mundul, v. Neel .Madhub Mundul (4) and 
Satcowri Ghosh Mondal v, Secretary of State far India (5) where the 
cases are collected and discussed. 


In truth the rule which in the United Kingdom thus con- 
nects the subject’s right to an exclusive fishéry in tidal navigable 
waters with the limits of the Crown’s ownership of the subjacent 
soil is itself the result of conditions partly historical and partly 
geographical which have no counterpart in Lower Bengal. In Brac- 
ton’s time this rule would seem to hive been unknown; at any 
rate he ignores it, and treats the right of fishing in rivers, as did 
the Roman law, asa right publici js juris. Whether in his time this 
was at common law orthodox or heterodox, or whether he supple- 
mented the defects of our insular system by a reversion to that of 
Rome, need not now be considered. Whatis clear is that during 


. the many years between his time and Hale's the generality of the 


right of river fishing, if it ever had been the doctrine of the 
common law, was such nolonger. According to Hale (De jure 
maris, page I chap. 4; Hargrave’s Law Tracts, page t1), “the right 
of fishing in the sea and the creeks and arms thereof is origi- 
nally lodged in the Crownas the right of depasturing is originally 
lodged in the owner of the wastes whereof he is lord, or as the right 
of fishing belongs to him that is the owner of a private or inland 


river . . . , The King is the owner of this great waste, and 
(0) (1864) 1 W, R. 116 (2) (1859) 17 S. D. A. Rep. 64*. 
(3) (1863) 2 Sevester 373. (4) (1875) 24 W. R. 200. 


(5) (1894) I. L, R. 22 Calc. 252. 
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as a consequent of his propriety hath the primary right -of fishing p.c. | 
in the seaor creeks cr arms thereof." Be it observed that this doc- P 
trine may be called essentially insular, and that the proofs of it which po. 


‘Hale adduces are purely English, namely, Close Rolls, Parliament E E 


Rolls, and Rolls of the King's Bench mainly in Plantagenet times, and Dinabandhu Sen, 
that he places on Bracton’s Roman doctrine-an interpretation, confin- ee umher 
ing it to rivers which are arms of the sea, which is itself a dissent ee 
from that doctrine. The question how fara rule established in this 

country can be usefully applied in another, whose circumstances, . 

historical, geographical, and social, are widely different, is well ,/^ 
illustrated by the case of navigability, as understood in the law of 

the different States of the United States of America. Navigability 

affects both rights in the waters of a river, whether of passing or 

repassing or of fishing, and the rights of riparian owners, whether ^ 
as entitled to make structures on their Soll which affect the river's 

flow, or as suffering in respect of their soil _quasi-servitudes of tow- 

ing, anchoring, or landing in favour of the common people. The 

Courts of the different States, minded alike to follow the common 

law where they could, found themselves in the latter part of the 
eighteenth and the early part of the nineteenth centuries constrained 

by physical and geographical conditions: to treat it ‘differently, In 
Massachusetts, Connecticut, New Hampshire, and Vermont, where 

the rivers approximated in size and type to the rivers of this country; 

the English common law rule was followed, that tidality ‘decided 

the point at which the ownership of the bed and the right to fish 

should. be public on the one side and. private on the other. , Other 

States, though possibly for other reasons since they- possessed 

rivers very different in character from those of England, namely; 

Virginia, Ohio, Illinois, and Indiana followed the ‘same rule. But nd 
in Pennsylvania, . North Carolina, Iowa, Missouri, Tennessee, and Nas 
Alabama, this rule was disregarded, and the test adopted was that 

of, navigability in fact, the Courts thus -approximating to the 

practice of Western Europe (see Kent’s Commentaries, iii 525). 

The reasoning has been put pointedly in Pennsylvania. Chief 

Justice Tilghman says in 1810, in Carson v. Blazar (1) “the 
common law principle concerning rivers" (viz. that rivers, 

where the tide does not ebb and flow, belong to the 

owners of adjoining lands on either side), “even if extended to 
America, would not apply to such a river as the Susquehanna, which 

is & mile wide and runs several hundred miles through a rich 

country, and which is navigable and is actually navigated by large 


(1) (1810) a Binney, at page 477. 
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boats. If such a river had existed in England no such law would 
ever have been applied to it" (See too, Shrunk v. Schuylkill 
Navigation Co. (1). Thirty years later in Zimmerman v. Union Canal 
Co. (2), President Porter observes, “ the rules of the common law of 
England in regard to the rivers andthe rights of riparian owners 
do not extend to this commonwealth, for the plain reason that rules 
applicable to such streams as they have in England above the 
flow of the tide, scarcely one of which approximate to the size of 
the Swatara, would be inapplicable to such streams as the Susque- 
hanna, the Allegheny, the Monongahela,” and sundry other “ rivers 
of Damascus.’ A similar deviation, equally grounded in good sense, 
from the strict pattern of the English law of waters lies at the 
bottom of the current of Indian cases previously referred to, and 
forms its justification. E 
/ In proposing to apply the juristic rules of a distant time .or 
country to the conditions of a particular place at the present day, 
regard must be had to the physical, social, and historical conditions 
to which that rule is to be adapted. In England the rights of the 
Crown and other rights derived from them have long been establish- 
ed by authority, even though their historical origin is imperfectly 
known or conjectural. The result may be that the law is. quite 
certain and yet is based on considerations of history and precedent 
which are quite the reverse. In Bengal a special history, anda 
special theory of rights, tenures and obligations condition the rules 
applicable to such an incorporeal hereditament as that now in ques- 
tion. In England we go back before Magna Charta for the com- 
mencement of several fisheries in tidal navigable waters, and know 
little of their actual origin. In Bengal it is sufficient to ‘Say that at 
the time of the decennial or the permanent settlement, or since, such . 
rights, though possibly descending from remote antiquity, were 
settled with the Government of India, whose special position, originat- 
ing on r2th August 1765, when th» East India Company became 
receiver-general in perpetuity ofthe revenues of Bengal, Orissa, and 
Behar, is historically well known. (English tenures ` and — Bengal 
zemindari rights, unduly assimilated at one time, haye never. fully 
corresponded to one another. Above all the difference, indeed the 


pigs situa alius aiiis 
jeontrast, of physical conditions is capital. In England the bed of a 


‘stream is for the most part unchanging during generations, and alters, 


it italters atall, gradually and by slow processes. In the deltaic 


area of Lower Bengal change is almost normal in the river systems, 


(1) (1826) 14 Sergeant & Rawle at p. 78. 
(a) (1856) 1 Watts and Sergeant 351. 


VOL. XX. ] 2 PRIVY. COUNCIL... jos 


and changes occur rarely by slow degrees, and often with an almost} PLC, | 
cataclysmal suldenness. If English cases were applied to Bengal, ‘ gm 
83 that the area of enjoyment of a several fishery in' tidal navigable, 1 


waters should be limited to the area within which the Crown, the! Raja POI 
assumed grantor of the fishery, had owned the subjacent soil at th ij Dissbandha Sen. 
time of its grant, who could say from time to time what the bounds Pod Spa 
of that enjoyment are, and where the ownership of the soil is to ba 

delimited ) The course of the waters has been in flux .for ages: at 

what date is this ownership to be taken ? .As Lord Abinger says of 

the rule of graduil accretion of soil in Zu re Hull . and. Selbv 

Railway (1), the theoretic basis of which has ben variously 

stated from the time of Blackstone to the present day [see the different 

theories collected by Farwell, L.J, in Mercer v. Denney. (2)] 

"the principle is founded on the necessity which exists. for 

some such rule of law for the permanent protection and adjustment 

of property.” Take which date you will, the ever-shifting river does 

not run now where it ran then, and if the ownership of the soil 

remiins as it was, it is sheer gu:sswork to-say in which part of the 

present waters the grantee, of julk rights shall enjoy his several 

fishery under his grantor's title, anl in which parts he must, abstain, 

sinc2 the waters flow over the soil of private owners? Any given 

section of the river system is in all probability a sbifting and irregular 

patchwork of water flowing over soil which belonged to the Sovereigh 

al the selected date and of water flowing over soil then belonging to 

other owners and since encroached upon, with the background of a 

probability that before.the date in question, and yet within historic 

times, no water may have run there at all. By what analogy can 

rules applicable to the Eden and the Lune be Prone) applied ‘to 

such physical conditions ¢ 





It was urged that the established rule with regard to alluvion 
should be applied to rights of ju/kar ; that "since the right to accre- 
tions and the liability to derelictions of soil attached only to gradual 
accretions or to erosions taking place by imperceptible degrees, so 
too the right of the owner of ths fishery to “follow the river” ought 
to be limited to cases where the river’s encroachments were gradual, 
and ought not to be extended to an irruption aṣ - sudden, and accom- 
plished as rapidly, as was the formation of the chann:l in question 
in the defendants’ lands.’ It is to be observed that here to»  ndian 
law, doubtless guided by local physical conditions, has adopted a rule 
varying somewhat from the rule established in this country: - Where 
under English conditions the rule applies to “imperceptible” 
- (1) (1839) 5 M. and W. 327. (2) (1904) 2 Ch. 558. 
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| P C. alterations, Regulation XI of 1825, Articles 1 and 4, speak of “ gradual 
iia accession.” The analogy of the English rule can hardly be prayed 
v~ in aid when Indian legislation has thus an established and different 


wen i , i 
Raja Srinath Soy rule on the same subject. Further, as the Indian rule is established 


7. 
Dinabandhu Sen. now beyond question, it may perhaps be said without offence of the 
Lord Sumner. Indian as of the English rule, that it represents rather a compromise 
_ = of convenience than an ideal of justice, for that which is a man’s 
own does not become another's any more agreeably to ideal justice’ 
by being filched from him gradually instead of being swallowed 
whole. In any case the analogy is not in part materia. Property in 
the soil is one thing; enjoyment of a ‘profit à prin re in flowing water 
may in some respects be another. True, the profit à. prendre is to be 
enjoyed ix alieno.solo; suchis its nature. True too that at the 
time of the grant, the grantor has no power to create this incorporeal 
hereditament where his ownership of the soil does not extend; būt 
when the power to grant arises from sovereignty, and has never 
been decided to be limited to the bounds of the grantor’s proprietor- 
ship as it may continue to exist from time to time, the mere fact that. 
the julkar right ia classified in the language of the English law of 
real property as a profit à prendre in alieno solo does not prevent its 
proprietor from being entitled to follow the river in its natural 
change. he fish follow the river and the fisherman follows the fish ; 
this may be right or wrong, but the question is not settled by ros 
under what circumstances of natural physical change the proprietor 
of an acre of dry land, whicli has vanished from sight, can claim to 
have still vested in him an equal area of river bed on the same site, 
or another acre of dry land transferred by the river and attached by 
accretions to another proprietor's land. i 
Lastly, itis said to be unjust that a land-owner should not only 
lose the use of his land when the river overflows it, but also the right 
to fish over his own acres and in ‘his own waters, in order that 
another may unmeritoriously fish in his place, / There is some beg- 
ging of the question here; the waters are not his waters, nor is the 
change confined to the flooding of his fields. It is the river that has; 
made his land its own; the waters are the tidal navigable waters of 5 ` 
the great stream. In physical fact the land owner enjoys his land by 
the precarious grace of the river, whose identity js so persistent, and 
whose character is so predominating, as almost to amount to p'rson- 
ality ; and is it fundamentally unjust that in law too he should lose 
what he has lost in fact, and be precluded from taking in substitution 
for his lost land an incorporeal right which.has been granted not to 
him but to another? The sovereign power lawfully ihvests its 
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grantee with /ulkar rights in part of the river; is it unjust that when 
that river shifts its course, changing in locality but not in function, 
the owner of those rights should still enjoy them in that self-same 
river, instead of being despoiled of them by the cQurse of nature, 
which he could neither foresee nor control? "There must be some 
rule and there must be some hardship. To say the least there is no 
such proof that one rule is better than the other as would even 
approach the conclusion that the rule established should now be 
get aside. ' 

Their Lordships are of opinion that no reason sufficiently cogent, 
has been found to warrant them in disregarding the settled Indian 
authorities, and being further of opinion that the plaintiffs established 
their claim at the trial, they will humbly advise His Majesty that the 
appeal should be allowed with costs here and below, and that the 


judgment appealed from should be set aside and the judgment of the 
trial Judge restored. 


Watkins & Hunter.—Solicitors for the Appellants, 
Theodore Bell & Co.-Solicitors for the Respondents. 
07 Appeal allowed. 
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THE CHAIRMAN OF THE MUNICIPAL COMMISSIONERS 
OF HOWRAH AND OTHERS. 


[Ox APPEAL FROM THE HIGH Court cr Jupicature AT Fort WILLIAM 


IN BxNGaL.]. 


Possession —Title deeds—Original grant not forthcoming-—Dealing with pro-. 
perty for over 50 years, if creates (itle— Description of parcel in deeds— 
Boundary, fixing of. . 

The plaintiffs in a suit for recovery of possession, the original grant not being 
forthcoming, produced duly registered conveyances, mortgages, re-conveyances, 
and other deeds extending over a period of 50 years : 


Held,that as there was no reason to consider the documents produced as 
not being plaintiff's title deeds, and as the plaintiffs clearly proved their title, 
they were-entitled to succeed, 


Held also; that in fixing the boundary of the. parcels claimed, their descrip» 
tion to be found consistently in the deeds, must be followed. 
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j^ PC, The facts are fully set out in the judgment of the High Court 
1914. (Mookerjee and Carnduff JJ.) which\was as follows : 
John King "In the suit out of which this appeal has arisen, the plaintiffs, 
Howrah Munic Messrs John King & Co., Ld. of Howrah, sought, as against (1) 
pality. the Municipal Commissioners of that town and (2) the Howrah Amta 


Light Railway Company Limited, for a declaration of title to, and 
recovery of possession of a piece of land in the Gholadanga quarter 
of the town lying between their premises on the north and the 
Telkalghat Road on the south and including part of a certain 
natural drainage channel or Khal, It appears that on the 26th 
March 1895, Messrs. Martin and Co. of Calcutta obtained, on 
behalf of the "Light Riilway, an order (Ex. K) from the Local 
Government under the Bengal Tramways Act, 1883, authorising the 
laying ofa tram-line between Howrah and Amta; and that on the 
28th August, 1902, the Municipal Commissioners of Howrah and 
the Light Railway Company entered intoan agreement (Ex. L.) 
under which the former were to transfer tao'the latter, for the pur- 
poses ofthe supply of power and the construction of sidings, so 
much of the Khal as lay opposite the plaintiff Company's premises, 
In pursuance of this covenant, the Railway Company procceded to 
fill up the Khal and, on the portion filled up, to erect offices and 
lay down lines, with the result, as the plaint alleges, that the 
plaintiffs were dispossessed of -land which was theirs and had been 
held by them and their predecessors-in-interest for many years. The 
lower Court found in favour of the plaintiff Company on the ques- 
tion of title, as well as on that of limitation, and decreed their suit 
against both the defendants. The Municipal Commissioners alone 
have preferred this appeal. 


It is common ground that the land in dispute was originally : 
part ofa char, measuring so.ne 55 bigaas which was settled by 
the Government of the day with one Smith in or about the year 
1830, and conveyed by the said Smith to another, Calder, in 
1944. The original grant is not forthcoming, and Calder's con- 
veyance is thus the earliest instrument before us. It may also be 
said to be admitted that the Khal, part of which is, as we have said, 
included in the land claimed by the plaintiff Company as their 
private property, has existed from time out of memory and played, as 
it still plays, a conspicuous part in the drainage system of the 
Howrah Municipality. It appears to be a natural channel, about 
half a mile long and at the present time more than 10 feet broad,’ 
and its characteristics are described in similar terms By` witnessés 
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on both sides, Thus Sambhu Chandra Bose, plaintiffs’ witness 


No. 6, who was born in 1833 and has lived all his life in Howrah, 


states that the water of the Howrah maidan, or public park, is 
drained into the river Hooghly through it, and that the Municipal 
drains of this quarter of the town are discharged into it. Simi- 
larly, Mr..Donnithorne, who was the Secretary to the Municipality 
from 187: to 1884, and subsequently, np to the year 1906 when he 
retired, secretary to the Port Commissioners and a resident in 
the town, states in his evidence, which was taken on commission in 
England, thatthe Khal is an inlet from, or outlet to, the river 
receiving for discharge thereinto all the drainage of a large part 
of the Municipal area. There can, therefore, be no question as to 
the Khal being a public drain, nor can there be any doubt as to 
the legal position of the case in so far as itis concerned. Qua a 
public drain, it * vests in and belongs to", and always has “‘ves- 
ted in and belonged to", the Municipal Commissioners. See 
section ro of the District Municipalities Improvement Act of 1864, 
under which the Howrah Municipality was first constituted, section 
32 of the Bengal Municipal Act of 1876, which repealed and re- 
placed the earlier enactment, and section 30 of the present Act 
which was passed in 1884 and amended in 1894. So long.as it 
continues to be a public drain, any private rights in the subsoil 
must remain, so to speak, dormant and in abeyance; and it is uot 
suggested that there is more than a very remote and problematica! 
chance of its ceasing to be connected with the drainage of Howrah. 
In these circumstances, the dispute as to the channel itself is only of 
academic importance, and the legal aspect of this part of the case 
need not be further discussed. The real bone of contention is the 
land situated between the drain on the north and the Telkalghat 
Road on the south, the Khal being brought into the controversy 
merely because the main issue in the case is as to whether it or the 
road is the southern boundary of the plaintiff Company's property. 


The plaintiff Company have claimed the land, first, as lessecs, 
and finally, as proprietors. As to their leasehold, it appears that, 
sometime before 1849, Calder, who has already been mentioned, 
granted a permanent lease of % out of his 55 bighas to one, Craig, 
who built upon. it what was known as the Vulcan Foundry; and this 
is the site of the northern part of the plaintiff Company's present pre- 
mises. Craig's interest in these 2 bighas was subsequently conveyed 
to one Stewart, and in 1854 a forty years’ lease was granted by 
Calder's successor, Golapi Dasi, to a certain Hugh McLardy in 
respect of 4 more bighas of the 55 immediately adjoining Craig’s 
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P. C. . land on tho south. McLardy's interest likewise eventually passed 
1914. to Stewart, who thus became the lessee of the whole 6 bighas and 
John King who on the 26th March 1881, conveyed his entire interest to Messrs 
t. John King & Company, the predecessors of the present limited 
Mic liability Company. The lease granted by Golapi Dasi expired in 


— 1894 and, in anticipation of this, Messrs John King & Co. obtained 
in 189r a further lease for 15 years. In all the documents relating 
to these leases except one, a permanent lease with option of pur- 
chase (Ex. 9) obtained on the 4th April 1855, by one Mackay, the 
southern boundary is given as a nullah. 


Turning next to the acquisition of the proprietary right claimed, 
we find that it passed from Smith to Calder, then to Craig, then to 
Golapi Dasi, then to Mackay, and eventually to a certain Chandra- 
kanta Mukerjee, who mortgaged a parcel of 8 bighas including the 
land in suit. In execution of a decree obtained on the basis of that 
mortgage, this land was put up for sale and purchased by Messrs 
John King & Company on the 4th August 1893. In Calder’s con- 
veyance the land is described as bounded “on the south by the north 
of the public road to the north of Mr. Humphrey's house"; and in 
the other documents connected with the chain of transfer indicated 
above, as well as in the mortgages and other transactions arising 
therefrom, it is referred to “as the public road", or “a public road", 
or “the Gholadangaghat Road”, or “ the Telkalghat Road". 


It may here be observed that in their plaint, no distinction was 
drawn between the land covered by the plaintiff Company's lease- 
hold interest and that to which they set up a proprietary title, At 
the trial, however, a change was made in this respect and we find 
their first witness Mr. Muir, who has been in their service since 1897, 
first as Assistant Managing Agent and afterwards as Managing Agent, 
admitting that it was not till 1905, when some of the papers referring 
to a road as the southern boundary came into his hands, that he, and 
the Company throngh him, became aware of the foundation fora 
claim to anything south of the Khal. ‘It was 1’ said Mr. Muir, 
‘who first suggested that this suit should be brought. When I first 
saw the documents, it occurred to me bhat the disputed land belonged 
to the plaintiff Company, That was in 1905............. The land 
which we held under lease, is not identically the land we hold under 
proprietary right. In the one case, the boundary is the nullah, 
while in the other case the boundary is the road, There is assuredly 
a difference between the area of the Jand held under lease and the 
area of the land purchased because the documents say so”. 
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Now none of the documents referred to in this case can be regarded 
as being in any sense title-deeds. They are obviously sufficient 
to create title; they are at most mere assertions of title made from 
time to time by the pred cessors-in-int-rest of the plaintiff Company. 
In themselves, therefore, even if their intendment were perfectly 
clear, they would be of little value and could be useful only if sup- 
ported by evidence of conduct pointing in the same direction. ‘The 
mare repetition, even with variations, in subsequent deeds, of a des- 
cription relied upon earlier deeds relating to the same property, 
seems to us to carry the case little, if any, further; and we have on 
that account refrained from burdening this judgment with references 
to all the documents exhibited on cither side. It comes indeed, to 
this that, whereas in the lease (Ex. 2) granted by Golapi Dasi to 
McLardy in 1854, the southern boundary is given as “a nullah”, in 
the conveyance (Ex. 6) from Smith to Calder in 1844 the property 
is described as bounded on the south by a road lying somewhere to 
the north of a particular building then known as “ Mr. Humphrey’s 
house". That the nullah indicated in the lease is the existing nullah 
or Khal is evident. There can scarcely have been in this locality 
another channel of the same kind, and the plaintiff Company’s own 
witness, Sambhu Chandra Bose who is, as has been shewn above, in 
a position to speak with authority says that “the (existing) state of 
affairs has been obtaining since the time of Mr. McLardy and his 
(own) childhood.” On the other hand, although “ Mr. Humphrey's 
house " has been identified by the same witness as the premises now 
occupied by Messrs Burn & Company on the southern side of the 
Telkalghat Road, the description of the southern boundary in 
Calder’s conveyance is, on the face of it, vague and indefinite, and 
thera is nothing on the record to show exactly where the public road 
lay in McLardy's time. The Howrah Municipality was not then in 
existence ; regular roads were but little known in those days; and if, 
as may well have been the case, the road was a track running along- 
side the nullah. then the description of the southern boundary in 
Calder's conveyance was, for all practical purposes, the same as that 
in McLardy's lease. Considerable stress has been laid ‘on the cir- 
cumstance that the nullah was excluded from the lease, the argument 
being thatit was but natural that the landlord, when letting a portion 
of his land for a term, should take care, in the interests of his other 
tenants on either side, that the lessee should be precluded from 
interference with the Khal passing through the area demised. But 
that object could have been best attained by the insertion in the lease 
of a restrictive covenant as to the user of the channel, and the least 
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likely method seems to us to be that, which it is suggested, was 
adopted. For, if the proprietor had any land south of the Khal, it 
must have been a comparatively narrow isolated strip, the separation 
and exclusion of which can hardly have benefited any one. More- 
over, the argument assumes that the proprietor himself had entire 
control over the Khal, and that is an assumption which we are not 
prepared to make: for it seems most unlikely that a natural channel 
of such manifest importance, and general utility should have been 
actually included in the grant from the Government to Smith, unless 
its continued existence and utility for public purposes had been at 
the same time secured. 


There remain certain other documents upon which the plaintiff 
Company, perhaps, and the lower Court certainly, has relied more 
than upon anything else. The Gholadanga property of which the 
area now in dispute then admittedly formed a part, appertained in 
the year 1856 to Mackay's estate, and in 1862 the whole of it, ex- 
cepting a small area in the south-east corner, which was the site 
of the Vulcan Foundry and corresponds with the site of the plain- 
tiff Company's present premises and the land in suit, was acquir- 
ed by the Government for the East India Railway. Ex. rg is the de- 
claration published in this connection on the 29th November 1861, 
under Act VI of 1857, the enactment then in force for the acqui- 
sition of land for public purposes, and in it the area to be 
acquired is described as “bounded on the south partly by Telkal- 
ghat Road and partly by Messrs Craig and Company's Foundry." 
The Deputy Collector's valuation of this land was Rs. 90,000 but 
Mackay's representatives claimed Rs. 8,28,000, and the matter was 
eventually referred to arbitration, with the result that the arbitra- 
tors awarded Rs. 5,321,650, and expressly declared in their award 
(Ex. 24p.) that the compensation granted, was in respect of the 
whole of the land and premises shewn on a map, which seems to 
have been annexed but is not forthcoming, “ together with the nullah 
on the south side thereof". 


In pursuauce of this acquisition and award, some 60 bighas of land 
including approximately 850 ft. of the Khal to the west of the por- 
tion now in dispute were made over to the East India Railway Co. 
and there can be no doubt but that the Railway fence was placed 
on the southern side of the Khal aligning the acquired land. This 
piece of the Khal was, therefore, undoubtedly then treated as part and 
parcel of the land, and apparently it contained to be so treated, until 
the year 1869, when the Municipality (see Ex. 38) resolved to 
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address the Railway Board of Agency witha view to having the 
fence removed and the Khal made over to them “as - its 
possession by the Municipality was a matter of the highest impor- 
tance and affected the drainage and cleanliness of a large portion 
of the town", ‘The proposal was miet in the spirit in which it was 
made, the Board of Agency replying (Ex. 23dj that while the land 
covered by the drain "clearly belonged to the Railway Company", 
they had no objection to its transfer to th: Municipality or to the 
removal of the fence at the cost of the latter. "The acquisition had, 
however, in accordance with the statutory rules then in force, which 
are to be found in the Rules of the Board of Revenue 1866, Ch. I 
App. H., been made at the public expense, and it was pointed out 
that the Railway Company had n» power to alienate the land. 'The 
Municipality were, therefore, referred to th» Government; the 
Government was in consequence approached in due course and its 
consent—see Exs. 33 and 33 (a)—-obtained, and the desired transfer 
was thus amicably arranged. 

That considerable importance attaches to this correspondence 
and to the facts to which it relates cannot be gainsaid, and the 
learned Vakil for the appellant has frankly admitted that it is prima 
facie by no means easy'to meet this part of the respondent 
Company's case, But although the land in suit and that acquired 
for the East Indian Railway in 1862 were originally part of the same 
property, and although the Khal was one and the same throughout, 
the fact remains that the portion ofthe latter, with which we are 
now concerned, is different from that included in the area acquired 
for the Railway Company. Moreover, notwithstanding that all the 
available material has now been obtained from the record room of 
the Board of Revenue, the papers connected with the acquisition 
and the arbitration proceedings are most incomplete and leave us 
very much in the dark. The map or plan referred to in the award 
is, as we have observed already, notto be found; details as to the 
dispute and the questiofis referred to the arbitrators are altogether 
wanting; and, so far as can be gathered from the documents 
before us, the matter was dealt with on broad lines. It is contend- 
ed, and not without reason by the learned Counsel for the respon- 
dent that the express allusion in the award “to the nullah on the 
south " must have been made deliberately and with an object, and 
that the inclusion or exclusion of that nullah cannot but have been 
in issue before the arbitrators. But the only details to hand are 
those to be gathered from Ex. ar, a letter dated the 29th Novem- 
ber, 1861 from the Divisional Commissioner to the Board of Revenue, 
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and that certainly does not support the contention. The 60 bighas 
to be acquired are there divided into three classes of land, ro bighas 
being described as frontal land on the river, 75 as land used for the 
storage of coal, and 25 as waste land “ capable of being tenanted, 
after some outlay of money in filling up holes and levelling the 
ground at Rs. 130 per bigha ”. The inference from this is, that the 
area covered by the portion of the Khal acquired, which the learned 
Counsel for the respondent Company looking at map No. 3 (Ex. 5A) 
says, must have measured 2 bighas more or less—was left out of 
consideration altogether. And this is not surprising; for occupied, 
as it was, by a natural drainage channel, it must have been valueless 
to a private owner and that it was of no real use to the Railway 
Company is sufficiently shown by the action of the latter in relin- 
quishing it without demur seven years later, It certainly ought not 
to have been transferred in the first instance without any safeguard as 
to its user, and had the transferee been an ordinary private individual 
instead of the East Indian Railway Company, this would surely not 
have been done. The question must of course, have been raised 
in some way before the arbitrators; but, having regard to all the 
circumstances of the case, we have no hesitation in arriving at the 
conclusion that it must have been dealt with summarily and without 
full consideration as being a matter of no practical importance to 
any of the parties concerned. The state of affairs, indeed, was 
simply this, that the Government, having made this public drain over 
to the Railway Company, had to arrange for its restoration to the 
Municipality and the public, and their action in the matter really 
does not affect the issue. Clearly too, the evidence afforded by 
the documents here relied upon, is not direct evidence of the title of 
the respondent Company to the part of the Khal now in dispute; it 
is only indirectly relevent by way of analogy, as indicative to some 
extent of the conduct of one of the parties on a particular occasion 
with reference to another portion of the same Kbal. 


This brings us to the true position, for as it seems to us, the case 
is one that rests, not upon the documentary evidence, but upon the 
conduct of the parties,——and it must be decided accordingly. Let 
us, then, first consider how the plaintiff Company have acted through- 
out and what conduct on their part can be pointed to as supporting 
their claim tobe owners of the nullah or Khal and the land south 
of it. 

First there is over the Khal a masonry culvert or bridge, with a 
parapet ard iron railings giving access to the plaintiff Company’s 
premises from the Telkalghat Road.. It isin evidence that this was 
constructed by McLardy in or about the year 1854, and the fact has 
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not been disputed before us by the learned Vakil for the appellant. 
It is also alleged and likewise not denied, that in 13g0 or 18q1, 
Messrs. John King & Co., built a staircase resting on the middle of 
this culvert and leading to the first story of their premises and there 
is nothing to indicate that this was done after a reference to the 
Municipal authorities. As regards the culvert, it seems to us that 
its construction as far back as in 1854 is no foundation whatever 
for the assertion of title to the khal thus bridged over; for it was 
purely for the benefit of, and absolutely necessary for, the occupation 
of any premises on the northern side of the Khal, while it in no way 
interfered with the channel or its public utility. The erection of the 
staircase although ita'so was for the convenience of Messrs. Jobn 
King & Co. alone is of more importance in view of the circumstance 
that the Municipality was in existence at the time, anda reference to 
it might have been expected. . But such a reference would probably 
have been equally necessary under the building regulations in force 
under ths Bengal Municipal Act 1884, even if the land concerned 
had ben private property; and we have it on the authority of 
Mr. Donnithorne, that the Municipality was always on the best of 
terms with the Company, a circumstance which may well account for 
any irregular action in a matter of this kind having been allowed 
to pass unchallenged. Moreover, we find it quite impossible to 
believe that Messrs. John King & Co., were asserting any claim of 
right by their action at this time, or, indeed, at any time before rgos. 
We have already pointed out that, on their present Managing Agent’s 
own showing, they were unaware of the right now asserted by them 
until it was discovered in the year last mentioned, and their corres- 
pondence with the Municipality in 1887 (Ex. M et seq) when they 
applied for permission to extend the culvert so as to cover the whole 
of the Khal opposite their premises, proves this conclusively. The 
attitude they then assumed was on the basis of the “ extreme limit” 
of their property being the middle of the nullah, and when they were 
met by the explicit statement of the Secretary for the time being— 
see Ex M (2)—that the “ Municipal Commissioners believed the 
whole width of the nullah to be their property”, they were content 
to allow the matter to rest there—see their letters Ex, M(7) and M‘g), 
dated respectively, the gth and ryth November 1887. And this was 
the position which they took up again as lately as in 1903 in the 
correspondence (Ex. G and Ex. Gi) which they then had with 
Messrs. Martin & Co., and the Engineer-in-chief of the Howrah Amta 
Light Railway. We are therefore of opinion that the plaintiff Com- 
pany's action in connestion with the culvert and the staircase cannot 
be said to furnish any substantial support for their case. 
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The plaintiffs next rely upon the erection by them in 1888 of 
Darwan's quarters on a portion of the slope of the Khal, which they 
had filled up and levelled for the purpose. Asto this, itis first to 
be observed that what was done on this occasion was done on the 
northern side of the Khal, and with that we are hardly concerned. 
And secondly it is in evidence that this ‘encroachment’ although it 
was ultimately allowed, was in fact protested against by the Munici- 
pality, through the issue in the first instance of a notice for its 
removal. The circumstances connected with this matter, are, there- 
fore, inconclusive and of comparatively little assistance to either side. 


Thirdly reliance is placed upon the alleged picketing of bullocks 
belonging to the plaintiff company on the south side of the Khal. 
Here, however, there is a conflict of evidence, and the balance seems 
to us to be decidedly in favour of the appellant Mr. Donnithorne’s 
evidence impresses us as being that of a strong and independent 
witness, who knew exactly what he was speaking about; and 
we have it from him that any cattle found on the south of the Khal 
in his time were treated as stray cattle and impounded. He is 
confirmed in this by the fact that, in 1905, an employee of the 
plaintiff company was prosecuted under the Bengal Municipal Act, 
1884, and convicted by the Deputy Magistrate of Howrah for having 
picketed büllocks on the banks of the Khal.- The conviction was, 
no doubt, set aside by this Court, but the ground of the reversal 
was that the prosecution had failed to prove, and, as a matter of 
fact, had not attempted to prove that the Khal was a public drain, 
and it was held that, on a reasonable construction, Section, 
250 of the Act, although it referred to "any drain,” was applicable 
to public drains only. And in this connection, we feel bound to 
remark that there is nothing on the record to justify the, we hope, 
merely unguarded and hasty observation of the Court below that 
“t he Chairman (oft he Municipality) as Magistrate, got the plaintiffs’ 
servant convicted by his subordinate.” 

Inthe fourth place, reference is made to the fact that the 
plaintiff Company had been in the habit of depositing certain pro- 
perty of their own on the land south of the Khal. It is however 
impossible to lay any stress upon this ; for while Mr. Gilmour, 
who was in the employment ofthe Company for some years, states 
that they “kept some of their materials there," Mr. Muir puts rather 
a different complexion on the matter by alluding to the materials 
deposited as “ Scrap materials” and admitting that “they were 
materials which they had no use for, and which they threw 
“away.” 
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Fifthly, and lastly, it is alleged that the plaintiff Company’s steam 
launches were moored in the Khal. This, however, is perfectly con- 
sistent with the theory of the defence that the Khal was a public 
‘channel. Moreover itis to be gathered from the evidence of Mr. 
Muir, that the Company’s launches were brought up to a distance of 
not more than roo ft, from the river ; whence it follows that they were 
not harboured in the part of the channel now in dispute, and the point 
therefore, becomes immaterial. 


This, we believe, exhausts the plaintiff Company's case ; and we 
consider that, even if the defendants had offered no further evidence, 
we should be bound to hold that the former had altogether failed 
to substantiate their claim. Atthe outset the task before them was 
difficult, and the onus they had to discharge, heavy. For, in order 
to succeed, it behove them to prove affirmatively that their pro- 
perty includes land which was public land to begin with and which 
has always been occupied by a natural channel maintained as a 
public drain for the public benefit by the defendant Municipality 
ever since its creation, There exists, as we have said, apparently 
no documentary evidence of the orlginal settlement by the Govern- 
ment with the first grantee, and the unconditional inclusion therein 
ofa nullah or Khal ofthe kind described is, as has been observed 
already, contrary to probability and certainly not to be presumed. In 
these circumstances, the burden on the plaintiff Company was no 
light one, and, as we have said, they have, in our opinion, not suc- 
ceeded in discharging it. 


The defendant Municipality, on the contrary, seem to us to have 
made out, although it was, of course, unnecessary for them to do 
30, a much stronger affirmative case. It is true that they also have 
no title deeds and their position is, perhaps, weaker than that of 
an ordinary defendant, because it rests upon and is rigidly defined 
by statute. By none of the Municipal Acts that have been in force is 
the subsoil of a public drain vested in Municipal Commissioners, and 
the only foundation for a claim on the part of the defendant Munici- 
pality to the ownership of the land covered by this Khal.is the transfer 
arranged for them by the Government with E. I. Railway Company 
in 1869. But it is not their case that the subsoil is theirs; what they 
. Bay is that the "public draln," as such, is theirs; that the subsoil is 
not the plaintiff Company’s but the State's; and that they believe 
that they are, and have been, merely discharging a trust in respect 
ofit. And we think that they have conducted themselves through- 
out in accordance with this view, and that it is the correct view 
to take. The survey maps of 1870 and 1872 (see maps Nos 9, 
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P.C,. 15 and 16) distinctly show: the nüllah as appertaining: td the 
1914. road,'and it will presently appear that it was in fact so. used 
John King by the Municipality. The plaintiff Company's map—see map No. 12 


v. which they filed in connection with their application to the Municipal 
ic E . Commissioners in r888—depicts their parapet to the culvert as 
— projecting well into the Telkalghat Road. And the conduct of the 
Municipality and its agents, which we propose now to examine, is, 

as we have remarked, entirely consistent with their case: 


In 1872 a sluice gate was provided under the culvert by the 
Municipality at the expense of the Municipal Fund, and. for the; - 
benefit ofthe public. This is established by the evidence of Mr.. - 
Donnithorne, and there can be no doubt on the subject. The 
plaintiff Company, however, assert that the sluice gate was repaired” 
by them; but the evidence produced on this point is unsubstantial 
and indefinite, proving at the utmost that the plaintiff Company 
who along with the general public were benefited -by the presence : 
of the sluice may, on their own independent initiative, have replaced - 
a plank now and again, or executed some petty, though timely, .: 
repairs. . On the other hand, Mr. Donnithorne, who had the: sluice 
gate made and put in position, and whose idea its addition was, : 
declares categorically that it was the Municipalitys duty and not 
the plaintiff Company's to keep it in repair, that the latter never, to 
his knowledge repaired it, and thata Municipal employee, was in 
charge of it, both at the time of its construction’ and afterwards, for 
the purpose of seeing that it was in proper order. 


Then itappears, also from Mr. Donnithorne's deposition, that 
the Telkalghat Road was widened towards the north on different 
occasions during his incumbency as Secretary to the Municipality 
and that this was effected by the Municipality with the aid. of silt 
taken from the bed and the slopes of the Khal which had to be: 
cleared out periodically. The Khal was in fact from time to time 
narrowed and the width of the highway thereby gradually increased. 
In a particular instance, “in one of the seventies”, Mr. Donnithorne 
states the trees standing on the southern side of the Khal oppo- 
site the premises of Messrs. John King and Co., were in danger of 
being undermined by the scour, and, in order to save them, Mr. 
Donnithorne had some six feet of the Khal filled up and added, 
so to speak, to the Telkalghat Road; and this was done without any 
reference to, or objection from, the Company. The result was 
that the parapet atthe culvert on bridge projected into the road, 
and the obstruction to the píüblic caused thereby was at once 
removed by Mr. Donnithorne. Mr: Donnithorne thinks. that 
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~-communicated.‘with the Company before proceeding to act; but P. C. 
he did so only “asa matter of courtesy” it being “their bridge, " . ca. 
and “not by way of asking for their permission.” He is, as usual, . John King 
quite clear and precise on the subject, stating that by his action he : egy ° 
added six feet or so to the road and that the additional. portion - was Ee E 
used and continued to be used by the public as part, of the high MN: 


way. . Now there can be no question as to the, bearing of this evi- 
. dence, and its importance cannot be disputed. Its effect is, in 
truth, almost conclusive, and Mr. Chakrabarty has. so fully appre- 
ciated thig that he appears to have felt himself forced, even. at the 
last moment, to make a desperate effort to get rid of it by attempt- 
ing to disclaim all intention on the part of his client to recover that 
. portion of the Khal which was filled up by the Municipality on the 
occasion referred to, and of which, as he would now put it, it must 
. be admitted that his clients were deprived by Mr. Donnithorne’s 
action, It is clear, he argues, that the respondent Company is not 
claiming anything south of the end of the existing parapet, i. e., of 

. the parapet as. curtailed by Mr. Donnithorne in “the seventies." — 
: The trees which are now standing on the north of the Telkalghat 
Road and down to which the plaintiff lays claim, are not, he says, 
the trees which were in existence in Mr. Donnithorne’s time, but 
belong to a second line planted on the edge of the narrowed Khal. 
But this . was not the case made, in the plaint or set up in the Court 
below; and itis useless for the learned Counsel to try to change 
front now. Mr. Donnithorne’s action was, as we haye seen, prompt- 
ed in the first instance by a desire to save the line of trees;_ there 
is no second line of trees and no evidence to show that such a line 
was ever planted; and the few trees at present standing and shown 
. ,On the map annexed to the plaint must, according to the respondent 
Company's own evidence, be what is left of the trees saved by 
Mr. Donnithorne. P. W. No. 6, the octogenarian Sambhu Chandra 
. Bose, avers that “the line of trees is the same on the west of the 
culyert as it was when he came to know Telkalghat Road." P. W. 
No, 6 the surveyor Madras, who prepared the Company's map 
declares that the trees shown on it are “old trees”. And P. W. 
,No. 19 Mr. Abbott, who was examined by the plaintiff Company as 
an expert puts their age at from 55 to 60 years. It is quite clear, 
therefore that the new case suggested by Mr. Chakrabarti cannot for 
a moment be listened to, and the significance of Mr, Donnithorne's 
„action has not been diminished by it. Nor can we accept the plea 
that the plaintiff company’s acquiescence on that occasion should be 
regarded as-limited to the narrow strip of land added to the road by 
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P. C. Mr. Donnithorne. For if the title was with the Company Mr. Donni- 
1914. thorne's acts were acts of trespass and thetrespass was obviously on 
bod jh the whole Khal, the bed of which was excavated and the slopes of 
John King . - Ed 
; veo which were substantially altered, not once, but again and again, in 


Howrah Munici- the ordinary course, as occasion required. 


ality. 

= Then we find that in 1877, the Chairman of the Municipality was 
at the instance of the Local Government asked—see Ex N—by the 
Superintendent of the Howrah General Hospital to provide a site 
for the erection of a small shed to contain an ambulance or duti 
and to give shelter to the bearers required to remove sick seamen 
from the upper part of the port to the Hospital. The Municipal 
Commissioners thereupon selected a piece of land between the 
Telkalghat Road and the Khal, and on this a duli house was undoub- 
tedly erected by the Port Commissioners without consent of, or any 
protest from Messrs John King and Co., but before their eyes and 
with their full knowledge. This structure remained in st/e for 
some years, after which it was abandoned and dismantled; but the 
spot upon which it stood is shown on the maps and speaks for itself. 
The object was, no doubt, a humane one and must have commended 
itself to the Company and as it involved no inconvenience to them, 
their consent, had it been required, would possibly not have been 
withheld ; but the point is that they were evidently not consulted in 
the matter at all, and the land was dealt with as being at the disposal 
of the Municipality alone. Similarly, it is in evidence—see eg., the 
deposition of Bhubanmohan De (D. W. No. ṣ)—that an enclosure 
for the use of female bathers was erected by the Municipality in 
1879 beside the du/i house and this likewise was done without 
reference to, and without objection from Messrs John King & Co. 


Finally in 1896-97, and again in 1902 works were undertaken 
north of the Telkalghat Road, and the Khal was further filled up 
for the purposes of the Light Railway, and the respondent Company 
then acquiesced in what according to them now, were flagrant inva- 
sions of their rights. The Engineer-in-chief of the Railway, Mr. Adie, 
(D. W, No. 4) explains how in 1896 and 1897 first one and then a 
second, line of rails was laid north of the road and opposite the 
plaintiff Company's premises and how a booking cabin shed and 
office were then erected, and a dead siding was made on the land in 
dispute, Again in r9o2 Mr. Adie goes on to say the increase in 
traffic rendered it necessary to enlarge the platform accommodation 
and in consequence the northern line of rails and the siding were 
moved still nearer to the khal. A live hedge had already been 
planted on the slope of the embankment adjacent to the Khal and 
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all these things were, and had been done in front of Messrs Tohn 
King & Co.'s premises and without any remonstrance on their part. 
On the 2 ;th September 1902 Messrs, Martin & Co., on behalf of the 
Light Railway, thought it advisable to ask the plaintiff Company to 
mark out the exact boundary of their land and to intimate that they 
proposed to cut down a peepul tree standing near their gate, and 
the letter (Ex G 1) was in consequence issued. In reply see Ex G— 
the plaintiff Company for the first time objected but the question 
which they then raised, was the same as that raised in 1888, namely, 
as to the right of the Municipality “to come beyond the centre of 
the Khal for giving away purposes without consulting them." Alu- 
sion has already been made to this, and further comment seems to 
be unnecessary. 


There is another aspect of the case with which, as it was discus- 
sed at some length on both sides, we feel that we ought to deal. 
We refer to the suggestion, on the one hand, of the extinction of 
any title that may have lain inthe respondent Company by the 
appellant Municipality's adverse possession, and, on the other of the 
acquisition in like manner of title by the plaintiffs. 


On behalf of the Municipal Commissioners, it has been contend- 
edthat even ifthe title were with the predecessors in interest of 
Messrs John King & Co., Ld., it was lost over and over again by 
the adverse possession of the Municipality. We doubt, however, 
whether, if the appellants had to base their defence upon this, they 
could be allowed to succeed against the respondent Company. For, 
regard being had to what has been said as to the rights of the 
Municipal Corporations in respect of public drains and to the powers 
conferred and duties imposed upon them in this connection, there 
seems to us to be great force in the contention that all the acts of 
the Howrah Commissioners, which have been described above were 
with perhaps the solitary exception of the curtailment of the parapet 
protecting the culvert, wholly compatible with the recognition of the 
Company's ownership of the subsoil. As regards the drain itself, 
there is, as has been stated no statutory provision in favour of the 
Municipality. And even the widening ofthe road at the expense of 
the Khal in Mr. Donnithorne's tíme was consistent with the private 
ownership of the land underneath; for it was not till section 30 of 
the Bengal Municipal Act, 1884, was amended by section 32 of the 
Bengal Municipal (Amendment) Act 1894 that the soil underlying 
Municipal roads was declared by the legislature to vest in, and 
belong to the Municipal Commissioners along with the roads them- 
selves. In this instance, however, the Howrah Municipality need not 
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be relegated to any.such defence. They. were in the advantageous 
position of the defendants against whom the plaintiff Company had 
to succeed on the strength of their own case’; dnd, as we have shown 
the latter failed to discharge the onus that was upon them. 

On behalf of the respondent Company it has been suggested 


though faintly that a title had guacun que via, been acquired by long 
possession adverse to the true owner. Butthe suggestion may be 


- summarily rejected ; for so long as the Company and their predeces- 
- Sors were in possession as mere lessees, that is until 1893 no such 
. acquisition was possible; and enough has been said to demonstrate 


that no claim of this kind can reasonably be based upon anything 
that was done by them after that year. ° 


Our view is that, on the merits, the suit ought unquestionably to 


‘have been decided in favour of the appellant Municipality. For not 


only did the respondent Company not succeed in proving affirmative- 
ly that they were‘ entitled to recover possesion, but the appellant . 
Municipality succeeded in showing that the Khal, on the title to which 
the Company’s claim was rested, was originally public property, and 
had been dealt with as such by the Municipality always and by the 


- plaintiffs themselves on several critical occasions. 


_ The result is that this appeal must be allowed, the decree of the 
Court below discharged, and the respondent Company’s suit dismis- 


: sed with costs throughout." 


The plaintiffs appealed to His Majesty in Council. 

Messrs. Ogden Lawrence and M. IN. Drucquer for the Appellants. 
Messrs. De Gruyther and Dunne for the Respondents. 

The judgment of their Lordships was delivered by 


Lord Moulton—This is an appeal in an action brought by 
John King & Co., Limited, to obtain a declaration of their title to 
certain lands mainly consisting of a Khal, or nullah, along the 
Telkalghat Road, Howrah, and for ejectment of the defendants 
therefrom, and for damages or mesne profits. 


The course of the case has been rather a singular one. : The 
plaintiffs at the trial proved a clear title to the lands for over fifty 


-years by a succession of duly registered conveyances, mortgages, 


re-conveyances, and other title deeds, and also proved that during 
that period they leased portions of the land by leases that them- 
selves were registered. Their Lordshipsi ndeed think that they 
might go so far as to say that, after the rather complex devolution 
-which took place within that long period had been carefully explained 
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by Counsel for the appellants, it became. evident that it was 
scarcely possible to conceive of a clearer title by deeds than that 
which was proved by the plaintiffs. They also proved that they 
had not been dispossessed by the defendants until a period well 
within the period of limitation, and that therefore the Statute of 
Limitations did not apply. 


The judge at the trial, who went into the evidence with very great 
care, found in favour of the plaintiffs on all points. An appeal was 
brought to the High Court. It would seem, from the judgment of 
that Court, that the judges pronouncing it took a most extraordinary 
view of the plaintiffs’ case, ignored entirely the clear title to the 
land which the plaintiffs had proved, and expressly held that they 
came into court without title deeds. They therefore treated the case 
as though it was one in which the Court had nothing relevant before 


them but the conduct of the parties to decide which of them was. 
entitled to the land. 


Their Lordships are entirely unable to understand the grounds 
on which the High Court rejected the title of the plaintiffs on their 
title deeds, nor can they understand what the learned judges meant 
by saying that the plaintiffs have no title deeds. The consequence 
ofthis error on the part of the judges of the High Court is that 
they never considered the real questions in the case, and their judg- 
ment gives to their Lordships no assistance. 


The title deeds of the plaintiffs (none of which are impugned), 
which are all duly registered, show that the plaintiffs or their prede- 
cessors in title have been, ever since 1855, the owners of a parcel of 
land bounded on the south by the Telkalghat Road. Now it may 
very well be that the Telkalghat Road was not at that. date the broad 
metalled road that it is now, but it is certain that it lay to the south 
of a Khal, or nullah, the bed of which, with its banks, is the principal 
subject in dispute in the present action. 


Their Lordships have been asked to interpret this boundary of 
the property as meaning that the property of the plaintiffs' predeces- 
sors in title only went up to the central line of the nullah, which lies 
to the north of the Telkalghat Road itself. To do that would be to 


. reject the description of the parcels which is to be found consistently . 


in the deeds, and to make these deeds convey land marked out by 
different metes and bounds from that which there appears. Their 
Lordships decline so to do. They think that it is possible that by 
allowing certain portions from time to time to be added to the 


Telkalghat Road for the purpose of improving that road, the plaintiffs - 
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and their predecessors in title may have parted with the- property, -or 
at all events with the right of possession of those strips of land ;. but 
none of those form part of that which is claimed in this action. So 
far as that which is claimed in this action is concerned, they have 
title and they have had possession. They have been dispossessed 
from this, but they brought this action in due time, and their action 
of ejectment must succeed, and this appeal must be allowed. Their 
Lordships are quite satisfied both with the reasons and the conclu- 
sions of the judge at the trial, and they will humbly advise His 
Majesty that the decree of the High Court which is appealed against 
should be set aside, and that the decree of the Subordinate Judge 
should be restored and affirmed. The respondents must pay the 
costs of the appeal to the High Court and to this Board. 
Messrs. Neil, Clerk and Murray.—Solicitors for the Appellants. . 

Messrs. Morgan, Price and Newburn.—Solicitors for the Res- 

pondents. 


A. T. M. AM : 
Appeal allowed. 


CIVIL RULE. 
Before Sir Harry Saphin- ani. and Mr. Justice Mullick. 


MAHENDRA LAL BISWAS 


D. 
AKHIL CHANDRA PAKRASI* 


Pleader and client—Suit for realisation of fee—Agreement not in writing and 
not filed—Legal Practitioners Act (XVIII of 1879), Sec. 28—Ouantum 
meruit—Contract Act (IX of 1872), Sec. 70. i ; 
A suit is not maintainable under Section 28 of the Legal Practitioners Act 

by a pleader against his client for fees for. professional services on a.contract 

not in writing and not filed in Court. 

Sarat Chunder v. Chusidra Kanta (1) and Kamini Debi v. Khetter (2) followed. 

Application for revision by the Plaintiff. 

‘Suit against a client for fees for professional services. 

The material facts and arguments appear from the judgment. 

Babu Probodh Kumar Das (with him Babu Faau Nath Kanjilal) 
for the Petitioner. 

Babu Gobind Chunder Dey Roy for the Opposite Party. 

The judgment of the Court was as follows: 


* Civil Rule No. 332 of 1913, against the decision of the Subordinate Judge 
of Dinajpur, dated the 8th January, 1913. . 


(1) (1898) I. L. R. 25 Calc. 8os. (2) (1911) 15 C. L. J. 660. 
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In this case, the petitioner, who is a pleader, sues his 
client for fees for professional services, basing his claim, it is 
said, on section 70 of the Contract Act. The lower Court has 
dismissed the suit on the ground that no action lies in accordance 
with the rulings reported in the cases of Kamini Debi v. KXhetfer 
Mohon Ganguly(1) and Sarut Chunder Roy Chowdhry v. Chundra 
Kanía Roy(z). If there is any contract between the parties, it 
is certain that the plaintiff had no case, because there is no such 
contract as will satisfy the provisions of section 28 of the Legal 
Practitioners Act. If, onthe other hand, the pleader did the work 
merely on the understanding that he would, inthe ordinary course 
of events be paid, it might be that he had a good claim under 
section 70 of the Contract Act and one such as would make it 
unnecessary to produce a written contract under the Legal Practi- 
tioners Act. 


A Rule has been issued calling upon the opposite party to show 
cause why the order of the lower Court should not be set aside on 
the ground that section 28 of the Legal Practitioners Act does not 
apply to this case. The petitioner has put in an affidavit to show 
that there was no contract in this case. The judgment of the lower 
Court gives no indication whether or not this was the case, The 
opposite party has put in an affidavit in which he says that there was 
a definite contract that the pleader should be paid at the rate of 
Rs. 10 per day and he puts in also a receipt for Rs. 10 for the day’s 
attendance in Court which is signed by the pleader. Under these 
circumstances, it has not been shown to -us that there was no 
contract between the parties. It is, therefore, not open to us to say 
that section 28 of the Legal Practitioners Act does notapply and 
consequently, we cannot interfere in this matter. 


The Rule is accordingly discharged with costs, the hearing fee 
being two gold mohurs. 


A. T. M. 


Rule dis, harged. 
(1) (1911) 15 C. L. J. 660; 17 C. W. N. 45. 
(2) (1898) I. L. R, 25 Calc. 8os. 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. . Fustice 
Beacher oft. 


RAI YATINDRA NATH CHAUDHURY AND ANOTHER. ` 
D. i 
HARI CHARAN CHAUDHURI.* 

Issues, trial of—Issues of law, when to bs tried —Civil Procedure Code (Act V 
of 1908), Sec. 115, O: XIV R. 2, O. XV R. 3(1)—4À pplication for trial of issues 
without evidence long after the settlement of issues— Case, trial of, piece 
meal—Custom, validity of, when to be tried—Revision—Interlocutory order. 


Neither Order XIV Rule 2 of the Code of Civil Procedure, which has 
reference to the stage of settlement of issues, nor. Order XV R. 3(1), which 
contains a similar provision for the disposal of the suit at the first hearing, has 
any application to the case where the plaintiff made his application for trial of 
certain issues without evidence, long after the date fixed for first hearing. 


The trial of a case plecemeal may lead to protracted litigation and serious 
inconvenience and involve the parties in heavy costs if the case is taken repea- 
tedly on appeal to a superior tribunal. 

Mohipal Sing v. Lalji Sing (1) and Tara&ant v. Puddomoney (2) referred to. 

A Court should not consider the question’ of validity of custom till the 
custom itself has been established with precision. 


In very exceptional cases, the High Court can interfere and set matters right 
by the reversal of interlocutory orders. The fact of each individual case is the 


determining factor. 
Application for revision by the Defendant. 


Suit for recovery of possession. 

The primary Court directed the trial of certain issues in a title 
suit before evidence has been adduced by the parties, The peti- 
tioners (defendants) protested against the adoption of this course; as 
according to their contention, some at any rate of ‘those issues raised 


questions of fact or mixed questions of fact and law. x 

Dr. Rash Behary Ghose, Babus Sarat Chunder Ray Chaudhury 
and Lalit Mohan Banerjee for the Petitioners. 

Messrs. B. Chakrabarti and S. R. Das, Babus Foges Chunder 
Ray, Narendra Chandra Bose and Safyendra Nath Mitter for the 
Plaintiff Opposite Party. 

Babu Surendra Nath Guha for the Defendant Opposite Party. 

CoA.Y, 


The following judgment was delivered by 
* Civil Rule No. 338 of 1914, against the orders of Babu Latu Behary Bose, 


Subordinate Judge of 24-Perganas, dated the roth February and gth March, 


1914. 
(1) (1912) 17 C. W. N. 166 (168). (2) (1866) 10 M. I. A, 476 (4883). 


Vor. XX.] HİGH COURT. 


Mookerjee J.—We are invited in this Rule to set aside an 
crder by which the Subordinate Judge has directed the trial of certain 
issues in a title suit before evidence has been adduced by the parties. 
For the appreciation of the objection taken to the order of the 
Subordinate Judge, a brief outline of the circumstanccs under 
which the suit has been instituted is essential. One Mathuranath 
Chaudhuri, the predecessor of the first two defendants, died on the 
4th November 1863. Three days before his death, he had made 
a testamentary disposition whereby he authorised his wives, Jogmaya 
and Sasimukhi, to take sons.in adoption. On the rsth June, 1866, 
the senior widow adopted the father of the second defendant, and the 
junior widow took the first defendant in adoption. It is said—and 
this is one of the matters in controversy between the parties——that 
the last surviving widow of the testator died on the 4th December, 
1900. On the 30th November, 1912, one Lalit Mohan Chaudhuri, 
who claimed to be the reversionary heir to the estate of Mathuranath 
Chaudhuri, executed a conveyance of a half share in favour of the 
first plaintiff, Haricharan Chaudhuri. On the 2nd December, 1912, 
tbe transferor and transferee jointly instituted the present suit for 
recovery of possession of the estate of Mathuranath Chaudhuri, on the 
assertion that the alleged adoptions by his two widows were void. 
They joined four persons as defendants, namely, the son adopted 
by the junior widow, the son of the son adopted by the senior 
widow, and two transferees of portions of the estate from them. 
The defendants resisted the claim on various grounds. The ques- 
tions in controversy between the parties may be gathered from the 
issues which were settled in the following terms: 


1. Have the plaintiffs or has either of them any cause of action 
for the suit ? l 

2. Has defendant No. 1 been properly described in the plaint ; 
if not, can the suit proceed against him ? 

3. Has the plaintiff No. 1, acquired any interest in the proper- 
ties in suit or any one or more of them, by conveyance from plaintiff 
No. 2? 

4. Isthe alleged transfer by plaintiff No. 2 to plaintiff No. x 
void, as being without consideration and against the rules of Hinga 
Law and public policy ? 

5. Is the suit as framed maintainable, the plaintiffs not having 
prayed for the declaration of the invalidity of the adoptions of the 
late Rai Surendra Nath Chowdhury and Rai Yatindra Nath Chow- 
dhury as alleged by plaintiffs in answer to the interrogatories filed 
by the defendants Nos, 1 & 2? 
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Civin. 6. Is the suit barred by limitation ? 


1914. 7. Is the plaintiff No. 2 the nearest sapinda and heir-ai-law of 
Rai Yatindra Nath the deceased Rai Mathura Nath Chowdhury as alleged in the plaint 
Ac and entitled to his estate on the-death of Jogmaya Chowdhurani 

Hari Charan . : f 
a in case the title of defendants Nos. 1 and 2, by virtue of adoption, 


Mookerjee, F. fails ? 


annis. 


8. Is the authority to adopt given by the late Rai Mathura Nath 
Chowdhury by his Will dated the 16th Kartick 1270 B.3. invalid ? 


g. Whether the adoptions of the late Rai Surendra Nath Chow- 
dhury and of the defendant No. 1, Rai Yatindra Nath Chowdhury, 
were simultaneous, and if simultaneous, invalid on that ground. 
Was Surendra Nath Rai Chowdhury adopted previous to the adopt- 
tion of defendant No. r? 


to. Assuming the said adoptions to have been simultaneous, 
was there at the time any custom or usage in Bengal validating such 
adoption? Assuming the existence of such custom or usage, if any, 
is the same valid in law ? 


IL Is the defendant No. 1 and was the father of defendant 
No. 2, entitled to possession of the estate of the late Rai Mathura 
Nath Chowdhury as persons designated to succeed him as heirs or 
lega! representatives as alleged in paragraph 7 of the W.S. of defend- 
ant No. 1? Are the allegations made in the said para 7 sufficient 
to raise the contention ? 


12. Are the plaintiffs estopped from questioning the legal status 
of the defendants Nos. 1 and 2 based on adoption or their right to 
possession of the estate left by Rai Mothura Nath Chowdhury and 
the derivative rights of defendants Nos. 3 and 4 on allegation made 
in that behalf in the written statement of the defendants and in the 
statements made in answer to the interrogatories by the plaintiffs. 


13. Have the defendante acquired absolute and indefeasible 
rights to properties in suit by adverse possession, irrespective of 
adoption ? 

14. Which of the properties, if any, mentioned in the schedules 
to the plaint form part of the estate of Rai Mothura Nath Chow- 
dhury? Are the plaintiffs or either of them entitled to possession 
thereof ? 


IS. Are the properties mentioned in schedules B and C of the 
plaint and schedule (**) of the written statements unconnected with. 
the estate of Mothura Nath Rai Chowdhuri and is theirclaim thereto 
or any of them, barred by limitation ? 


Vor. XX.] | HIGH COURT. 


16. Were the properties mentioned in Schedule B of the plaint, 
the Stridhan properties of Shama Sundari Chowdhurani and were 
they validly disposed of by her? 


17. Assuming the plaintiffs or either of them to be entitled to 
possession of any property covered by the suit, on what terms, if any, 
are they or either of them, entitled to do so? 


18. Have the defendants or any of them spent any money for 
the improvement of the properties in suit and if so, what amount ? 


19. Are the plaintiffs entitled to any mesne profits ; and if so, for 
what period and for what amount ? 


20, Was the transfer made by defendant No. r1 to the defendants 
Nos. 3 and 4, for the purpose of paying off debts of the estate of 
Rai Mathuranath Chowdhury valid ? Did the defendant No. 1 and 
the father of Defendant No. 2 at the time for such transfer represent 
the estate of Rai Mathuranath Chowdhuri? If so, what is the legal 
effect of such transfer ? 


21. Are the defendants Nos. 3 and 4 or either of them, bonafide 
purchaser for value? If so, can the plaintiffs avoid the sale to them, 
at all events except on terms, and in the latter event on what terms? 


22. To what relief, if any, are the plaintiffs, or either of them, 
entitled ? 


On the application of the plaintiffs, commissions were issued for 
examination of two of their witnesses, one of them the reversioner 
claimant himself. After the examination of these witnesses the first 
plaintiff, the transferee from the reversioner, applied to the Subordi- 
nate Judge that issues 1, 2 and 5—13 might be decided without 
evidence. The defendants protested against the adoption of this 
course, as, according to their contention, some at any rate of these 
issues raised questions of fact or mixed questions of fact and law. 
The Subordinate Judge overruled the objection, and on the roth 
February, 1914 directed that the eleven issues specified above, except 
the first part of the tenth issue, be tried as issues of law without 
reception of evidence. On the 16th February, the second plaintiff 
unconditionally withdrew from the suit and his name was struck off 
from the category of plaintiffs. Thereafter, on the 28th February, 
on the application of the first plaintiff, the original second plaintiff 
was added as a party defendant, but the recitals in the plaint were 
not suitably amended. On the same day, the defendants applied to 
the Subordinate Judge to review his order of the toth February, 
and prayed that if any issues were to be heard in advance of the 
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others, the third and fourth issues, which raised the question of the 
validity of the purchase by the champertor plaintiff from the claim- 
ant reversioner, might be so tried under the altered’ circumstances 
of the case. On the gth March, 1914, the Subordinate Judge refused 
to recall or modify in any way his previous order, We are now 
asked to set aside the orders of the roth February and oth March 
as erroneous and unjust. 

It is not disputed that under Rule 2 of Order 14, where issues 
both of law and of fact arise in the same suit and the Court is of 
opinion that the case or any part thereof may bs disposed of on the 
issues of law only, it shall try those issues first, and for that purpose 
may, if it thinks fit, postpone the settlement of the issues of fact 
until after the issues of law have been determined. This rule has 
reference to the stage of settlement of issues, and, has no direct 
application to the present case. Nor does Order 15, Rule 3(1), which 
contains a similar provision for the disposal of the suit at the first 
hearing, apply to this case. Here, the plaintiff made his application 
long after the settlement of issues and expiry of the date fixed for 
first hearing. These provisions are analogous to Rule 3 of Order 25 
and Rule 2 of Order 34 of the Rules of the Supreme Court, with 
reference to which it was said by Mathew J. in Za/ersal/ v. National 
Steam Co. (1) that it is very desirable that questions of law, the 
decision of which may make unnecessary the trial of any question 
of fact should be raised and, decided in advance of issues of fact, 
In Corporation of Preston v. Fullwood Local Board (2), it was ruled 
that a question of law, which could not be -clearly separated from 
the other questions in the action or on which evidence might be 
required, might be tried first at the trial upon such admissions as 
the parties might make or upon such evidenoe as might be necessary. 
To the same effect is the decision in London Chatham ani Dover 
Ry. Co. v. South E. Ry. Co. (3) where Chitty J. observed that the 
mere fact that there might be many appeals would not stand in the 
way of an order for trial of questions of law first, if that would be 
convenient to the parties and save them expense. On the other 
hand, the Court of Appeal in Rodinson v. Fenner (4), reversed the 
order of Channel J. [ Robinson v. Fenner (5) ], and directed that the 
action proceed to trial in the ordinary way and that all questions of 
law and fact be dealt with at the trial. In the Courts of this country, 
it has frequently been pointed out that the trial of a case piecemeal 

(1) (1884) W. N. 32. (2) (1886) a T. L. R. 6o. 


(3) 0885) 53 L. T. 199.. `. (4) (1912) 106 L. T. 722. 
(5) (1913) 106 L. T. 542. 


VoL. XX.] HIGH COURT. 


may lead to protracted litigation and serious inconvenience and 
involve the parties in heavy costs if the case is taken repeatedly 
on appeal to, a superior tribunal. JoAipal] Sing v. Lalji 
Sing (1). 

As Lord Justice Turner said in Zarakant Bannerjee v. Puddo- 
money Dossee(2), it is much to be.desired that in appealable cases 
the Courts below should, as far as may be practicable, pronounce 
their opinion on all the important points, because the Courts below, 
by forbearing from deciding on all the issues joined, not infrequently 
rendered necessary a remand in a case which might otherwise be 
finally decided on appeal; this is certainly a serious evil to the 
parties litigant, as it may involve the expense of a second appeal as 
well as that of another hearing below. [See also Devarakonda 
v. Deva-akonda (3) Muhammad v. Zubaida (4) Shib Charan v. Raghu 
Nath (5) Baldeo v. Dharam (6) Wasantrao v. Anandrao (7) Ismail v. 
Hari Charan (8)]. Tested from the point of view of these principles, 
the order of the Subordinate Judge is clearly unsustainable. The 
fundamental defect of his decision is that he has treated issues 
which really raise mixed questions of fact and law, as involving only 
pure questions of law. For instance, the sixth issue which raises 
the question of limitation, is not an issue of pure law, because the 
third and fourth defendants, who are strangers to the family, do not 
admit the time of death of the last surviving widow of Mathuranath 
Chowdhury. Again, the seventh issue involves a question of fact, 
namely, whether the original second plaintiff was the nearest -rever- 
sioner when the succession opened out on the death of the last 
surviving widow. The first issue also required modification in the 
events which had happened ; but the gravest objection to the order 
of the Subordinate Judge arises in connection with the tenth issue, 
which raises the question of the existence and validity of a custom 
of simultaneous adoptions. The Subordinate Judge has assumed 
that the question of the validity of the ‘custom might be determined 
before the elements which constitute the custom had been ascertained 
from the evidence. In our opinion, this mode of trial is not calcu- 
lated to secure the ends of justice. There has been discussion at 
the bar as to the validity of Such a custom, and reference has been 
made to the observations in Monmatha Nath v. Anath Nath (9) 


(1) (1912) 17 C. W. N. 166 (168). (2) (1866) 10 M. I. A. 476 (488). 
(3) (1881) I. L- R. 4 Mad. 134. (4) (1889) I. L. R. 11 All. 460 (470). 
(8) (1855) L L. R. 17 All. 174 (195). (6) (1901) I. L. R; 26 All. 234. 
(7) (1904) 6 Bom. L. R. 925 (931). (8) (1904) 9 C. W. N. 6o. 

(9) (1865) a Ind. Jur. N. S. 24; Bourke 189. 
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Akhay Chunder vy. Kalapahar (1), Venkata v. Parthasarathi (2). It 
is plain that the Court should not consider the question of validity 
of the custom till the custom itself has been established with preci- 
sion, But the order of the Subordinate Judge is open to objection, 
not merely on the ground that he has treated mixed questions of 
fact and law as pure questions of law, it is open to criticism also on 
the ground that if any issues are to ba tried in advance of others, the 
third and fourth which go to the root of the title of the first plaintiff 
should obviously have been given precedence; those issues raised 
the question, whether, on the principle recognised by the Judicial 
Committee in Chedambura v. Renga Krishna (3), and Basanta Singh 
v. Mahabir Prasad (4) and applied by this Court in Ramdhan Puri 
v. Dalmir Puri (5) the first plaintiff, who is now the sole plaintiff, 
is competent to maintain the suit. Upon a consideration of the 
entire order of the Subordinate Judge, we are clearly of opinion that, 
if maintained, it will not secure a proper and speedy trial of this 
heavy litigation, which involves property worth more than thirty-five 
lacs of rupees. At the same time, we are of opinion, that the issues 
may be divided broadly into two groups, namely, 1—13 and 14—22. 
The first group of issues involves questions of the rights of the 
parties to the estate of Mathuranach Chowdhury; the second group 
raises questions as to the extent of that estate, the conditions, if anv, 
subject to which the plaintiff may recover that estate if his title is 
at all established, and other analogous matters. Itis clear that the 
second group of issues will not require consideration, if the title of 
the plaintiff is not established. In these circumstances, as we 
intimated at the close of the hearing, the Rule must be made abso- 
lute and the order of the Court below discharged. We direct the 
Subordinate Judge to take up issues 1—13 for trial; the parties will 
be called upon to adduce all relevent evidence bearing upon the 
subject matter of these isses. If these issues are ultimately decided 
in favour ofthe plaintiff, the Subordinate Judge will take up for 
disposal the remaining issues. The costs of this Rule will be costs 


inthe suit. We assess the hearing fee in this Court at five gold 


mohurs. : 
(1) (1885) 1. L. R. ra Calc. 406. 
(a) (1913) L. Re 4t 1. A. 369 ; 19 C. L. J. 369; 18 C. W. N. 554 (563) ; 
I. L. R. 97 Mad. 199. 
(3) (1874) L. R. 11. A. 24. ; 13 B. L. R. 509 
(4) (1913) L. R. 40 I. 4. 865; 12 C. L. J 566; I-L. R. 35 All 273. 


(s) (1909) 14 C.W. N. 191, 
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We may add that it was faintly suggested on behalf of the oppo- 
site party that this Court is not competent to grant relief, even if 
satisfied that the order of the Subordinate Judge is erroneous and 
unjust. 


We are not prepared to take such a restricted view of the juris- 
diction of this Court to grant relief, in the exercise either of our 
revisional powers or the power of superintendence vested in this 
Court by the Indian High Courts Act, 1861. Instances are by no 
means rare where, in very exceptional cases, this Court has interfered 
and set matters right by the reversal of interlocutory orders: 
Gobind Mohun v. Kunja Behary (1) Amjad Ali v. Ali Hossain (a) 
Kshirode Chunder v. Saroda Prosad (3) Charu Chunder v. Sara! 
Chunder (4) British Indiy Steam Navigation Co. vy. Secretary of 
State (5) Omatul v. Kulsoom (6). No doubt, the facts of each indivi- 
dual case must be the determining factor; in the present case, for 
the reasons already assigned, we are of opinion that in its special 
circumstances, the order of the Subordinate Judge should not be 
allowed to stand. 


Rule made absolute. 


A. T, M. 
(1) (1929) 10 C. L. J. 407. (2) (1910) 12 C. L. J, 519. 
(3) (1910) 12 C. L. J. 525. (4) (1910) 12 C. L. J. 537. 


(5) (1910) I. L. R. 38 Calc. ago. 
(6) (1907) 12 C. W. N. 16; L L. R. 35 Calc. 120 ; 8 C. L. J. 245 


Before Sir Asulosh Mookerjee, Knight, Judge, and Mr. Justice 
Beacheroft. 


SASI BHUSAN MOOKERJEE AND ANOTHER 
| vU. 
RADHA NATH BOSE®. 


Delivery of possession —Reviem—Cisil Procedure Code (Act V of 1908), Secs. 
47, 96, O, XLVI R. 2—Inhereni power, when can be invoked —Sale certificate 
—Title—Appeal —Order cancelling order for delivery of possession —Decree. 

` holder, auction-burchaser—Party Question relating to execution of decree. 
A court cannot, in the exercise of its inherent power, assume jurisdiction 
to grant a review where it has been expressly forbidden by the legislature to 
entertain such application. 
* Civil Rule No. 1402 of 1913, against an order of Babu Nripendra Nath 
Guha, Munsiff of Baruipur, dated the oth September, 1913. 
13 
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The inherent power of a Court can be invoked, only for the attainment of the 
ends of substantial justice, for the administration of which alone Courts exist. 


An order of the Munsiff, by which he has cancelled the order of his pre- 
decessor for delivery of possession to the legal representative of the decree- 
holder auction-purchaser, on the application of the judgement-debtor, is not 
open to appeal under section 47 of the Code of Civil Procedure, as it does 
not decide any question between the parties to the suit or their representatives 
relating to the execution, discharge or satisfaction of the decree. 


The question, whether an order in execution proceedings is within the 
scope of section 47 of the Code of Civil Procedure depends for its solution 
upon its nature and contents. If it decides a question relating to the execu- 
tion, satisfaction or discharge of the decree, and if the decision has been given 
between the parties to the suit or their representatives in interest, .the order 
falls within the scope of section 47 and is consequently a decree within the 
meaning oí section 2 and is open to appeal under section 96 of the Code. 

Foytara v. Prankrishna (1) and Raghubar v. Fadu Nandon (2) referred to. 

An order for delivery of possession to the auction-purchaser is not one 
relating to execution of decree, 


An order for delivery of possession to the decree-holder auction-purchaser 
is not one between the parties to the suit or their representatives. 

Cases on the point reviewed. 

Onany point specifically dealt with by the Code of Civil Procedure, a 
Court cannot disregard the letter of the enactment according to its true 
construction, though, as the legislature cannot anticipate and make express 
provision to cover all possible contingencies, it is the duty of a Judge to 
apply the provisions of the law not only to what appears to be regulated 
expressly thereby but also to all cases to which just application of them 
may be made and which appears to be comprehended either within the express 
sense of the law or within the consequences that may be gathered from it. 

Hurro v. Shoorodhonee (3) and Panchanan v. Dwarka Nath (4) referred to. 


A sale certificate is merely evidence of title; it does not create title which 
may be proved by other evidence. Tanmiardhari v. Sundar Lal (5), Khobhari 
v. Ram Prosad (6) and Braja v, S'oggeswar (7) referred to. 

Application by the Legal Representative of the Decree-holder, 
Auction-purchaser. l 

Application to recall an order made by the predecessor in office, 
for delivery of possession of immovable property to the decree-holder, 
auction-purchaser. 

The material facts and arguments are set forth in the judgment. 

Mr. S. P. Sinha, Babus Foges Chunder Roy, Atulya Charan Bose, 
Hiralal Chuckerbutly, Anilendra Nath Roy Chowdhry, Satindra Nath 
Mukherjee and Satis Chunder Munst for the Petitioner. 


(1) (1910) 15 C. L. J. 257. (2) (1911) 15 C. L. J. 89. 
(3) 0868) 9 W. R. 402. (4) (1905) 3 C. L. J. 29. 
(5) (1907) 7 C. L. J. 384- (6) (1907) 7 C. L. J. 387. 


(7) (1908) 9 C. L. J. 346. 


VoL. XX] HIGH COURT. , 


Babus Mahendra Nath Roy and Monmatha Nath Ray for the 
opposite party. 
C. A.V. 
The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this rule to set aside an order 
by which the Court of first instance has, under section 151 ot 
the Civil Procedure Code, 1908, recalled an order previously 
made for delivery of possession of immovable property to a 
purchaser at an execution sale. The events, which have led up to 
this order, are matters of record and may be briefly recited. 

, On the 25th May, 1902, one Krishnadhan Mookerjee obtained a 
mortgage decree against Radhanath Bose, now opposite party in this 
Rule. The decree was for Rs. 587 and was made absolute on the 27th 
November, 1902. A payment of Rs. 200 was made in part satisfaction 
of the decree and the decree-holder took out execution for the balance. 
The mortgaged property was sold on the sth March 1903, and was 
purchased by the decree-holder for Rs. 300. The sale was confirmed 
on the i4th April 1903 and the application for execution was 
dismissed on part satisfaction, as the decree-holder took no further 
steps, On the 21st June 1912, Sasi Bhushan Mookerjee, now peti- 
tioner before this Court, applied to the Court for a certificate of 
sale. He alleged that his father Krishnadhan Mookerjee, who had 
obtained the mortgage decree and purchased the property in execu- 
tion, had died and, had left him as his sole representative. On the 
22nd November, 1912, the Munsiff, Babu Nripendranath Guha, crder- 
ed the issue of the sale certificate, and five days later the document, 
duly drawn up and signed, was made over to the applicant. On the 
16th February, 1913 Sasi Bhushan Mookerjee conveyed the property 
to Hemangini Dasi for a consideration of Rs. 300. On the 24th 
April 1913, Sasibhushan Mookerjee and Hemangini Dasi made a 
joint application for delivery of possession of the land sold; the 
application was jointly made, obviously with a view to avoid any 
question as to the reality of the conveyance. On the same date, 
the court called for the record, and two days later Babu Nripendra 
Nath Guha, Munsiff, ordered notice to issue on the judgment- 
debtor to show cause why the petitioners should not be substituted 
in the ‘record in place of the auction-purchaser, Krishnadhan 
Mookerjee. Notice was issued accordingly, and on the 3rd May, 
1913, Babu Sarojkanta Banerjee, who had succeeded Babu Nripendra 
Nath Guha as Munsiff, recorded in the order-sheet that notice 
had been served, made an order for substitution, and directed writ of 
delivery of possession to issue. On the roth May, 1913, the writ 
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was executed and possession was delivered to the petitioners. On 
the 15th May, an entry was made in the order-sheet that possession 

had been delivered and that the case had been disposed of. On the 
3oth May, 1913, Radhanath Bose, the judgment-debtor applied for 
review of the orders of the 24th and 26th April-and 3rd and rsth 
May 1913. This application was made to Babu Nripendra Nath 
Guha, Munsiff, who had-returned to the station on transfer of Babu 
Sarojkanta Banerjee. The application for review attacked the orders 
as fraudulently obtained on the basis of a fraudulent execution sale 
brought about by the decree-holder without notice to the judgment- 
debtor. On the sth June, 1913, Babu Nripendra Nath Guha refused 
the application for review on the ground that in view of Order 47 Rule 
2 of the Code of 1908, he was not competent to entertain an applica- 

tion for review of orders made by his predecessor. Two days later 
the judgment-debtor applied to Babu N ripendra Nath Guha to 
consider the propriety of the orders of his predecessor in the 
exercise of his inherent powers under Section 151 of the Code. 
The execution purchaser and his transferee protested that the 
matter-could not be re-opened in this way. No heed was. paid to 

this objection, and on the 9th September 1913 Babu Nripendra 

Nath Guha cancelled the order for delivery of possession made by 

his predecessor, on the ground that the application was manifestly 
barred by limitation. as it had not been presented within three years 
of the date of confirmation of the sale. We are now Invited 
by the execution-purchaser and his transferee to hold that the last 
order of Babu Nripendra Nath Guha, by which he has cancelled 

the order of his predecessor for delivery of possession, was made 

without jurisdiction. A preliminary objection has been taken on 

behalf of the judgment-debtor that the execution purchaser has 

misconceived his remedy, that the order of the Munsiff, whether 

rightly or wrongly made,falls within the scope of section 47 of the 
Code, and that it should have been challenged, if the purchaser was 
so advised, by way of an appeal to the District Judge. We are of 
opinion that the order of the Munsiff was notopen to appeal and 

that the preliminary objection must be over-ruled. 


It was observed by this Court in the case of Raghubar v. Jadu 


. Nandan (1) following Foy/ara v. Prankrishna (2) that the answer 


to the question, whether an order in execution proceedings is within 
the scope of section 47 depends upon its nature and contents. If it 
decides a question relating to the execution, satisfaction, or 
discharge of the decree, and if the decision has been given between 


(1) 1911) 15 C. L. J. 89. (2) (1919) 13 C. L. J. 257. 
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the parties to the suit or their’ representatives in interest, the 
order falls within the scope of section 47, is, consequently, a decree 
within the meaning of section 2 and is open: to appeal under Sec. 96. 
Letus test the order in the present case from this two-fold point 
of view. Does it decide a qua2stion relating to the execution, 
satisfaction or discharge of the mortgage decree ? The answer 
must plainly be in the negative. The mortgage-decree has been 
executed ; the sale has taken place and has become absolute. The 
decree has been declared to have been satisfied' in part. The 
position, as it stood on the r4th April 1903, when the sale was 
confirmed and the application for execution was dismissed on part 
satisfaction, would not be affected in the remotest degree by the fate 
of the application by the purchaser for delivery of possession of 
the property sold to him. If the application was granted, it could not 
give greater validity to the order for confirmation of sale. than what 
it possessed. On the other hand, if the application for delivery of 
possession was refused, it could not invalidate the sale or nullify the 
part satisfaction of the decree. In our opinion, it is impossible 
to hold that the order for delivery of possession to the purchaser 
in this case is an order relating to the execution, discharge or 
satisfaction of the decree. But let us assume that, by some 
stretch of language, the order for delivery of possession to the 
purchaser, niy be deemed an order relating to execution of the 
decree. The point still remains whether. the question, which 
arises on the application for delivery of possession, arises between 
the parties to the mortgage suit or their representatives. It is 
argued that because the purchaser happens to be the decree-holder, 
the question, which arises between the purchaser and the judg- 
ment-debtor, may be deemed to arise between the decree-holder 
. and the judgment-debtor. This contention is clearly fallacious, for 
the two capacities of the petitioner, namely, that of decree-holder and 
of purchaser, are radically distinct. "This distinction was recognised 
in the case of Wana Kumar Roy v. Golam Chunder Dey (1) where 
it was held that an order under section 312 ofthe Code of 1882 
for reversal of an execution sale cannot be treated as an order under 
section 244, because the decree-holder happens to be the auction- 
purchaser. It was conversely held in Hira Lal v. Chundra Kanto 
(2) that if the question really arises between the deécree-holder and 
the judgment-debtor, it does not lose that character merely 
because it also affects the auction-purchaser who is a stranger to 


(1) (1891) I. L. R. 18 Cale. 422. (a) (1899) L, L. R. 26 Cale $39. — 
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the suit. It is plain that the judgment-debtor cannot take 
advantage of the circumstance that the decree-holder is the auction- 
purchaser with a view to make the question one under section 47, 
any more than the execution purchaser can rely upon his decree- 
holder character for a similar purpose. It is well-settled that where 
the purchaser is not the decree-holder, a question which may arise 
in the proceeding for delivery of possession between him and the 
judgment-debtor does not fall within the scope of section 47: 
Kishori Mohun v. Chunder Nath (1) Krishna v. Saraswatula (2). 
When, however, the purchaser happens to be the decree- 
holder, the view has sometimes been taken that the question 
of delivery of possession falls within the scope of Section 47: 
Madhusudan v. Gobinda (3) Sariafoolla v. Raj Kumar (4), Ram 
Narain vy. Bandi Pershad (5) Hari Charan v. Monmohan (6) 
Kasinalha v. Uititmansa (7). This view has been carried to its logical 
conclusion, and it has been maintained in Sadashiv v. Narayan (8) and 
Kattayat v. Raman (g) that a decree-holder auction-purchaser must 
obtain delivery of possession by an application to the execution Court 
and cannot maintain a suit against the judgement-debtor for 
recovery of possession. The contrary view is supported by the cases 
of Bhimal Das v. Ganesha (10), Mahomed Mosraf v. Habil Mia (11), 
Jagarnath Marwari v. Kartick Nath (12), and itis worthy of note that 
in some of the cases where the view first set out has been 
maintained, the Court has adopted fhe conclusion with reluctance 
and hesitation, because it felt bound by previous decisions ; Ka//aya/ 
v. Raman (9) Sandhu v. Hussain (13). The cases were elaborately 
reviewed by a Full Bench of the Allahabad High Court in Bhagwati 
v. Banwari Lal (14), and the principle was affirmed that a decree- 
holder, whether holding a decree for sale under a mortgage or a 
simple money decree, who purchases at a sale held in execution 
of such decree property belonging to his judgment-debtor, is in 
the same position as would be' any other purchaser at an auction- 
sale held in execution of such decree. We are of opinion that the 
order we are called upon to consider in the present case, does not fall 
within the scope of Section 47, and, could not have been challenged 
by way of an appeal to the District Judge. We must consequently 
(1) (1887) I. L. R. 14 Calc. 644. — (2) (1908) I. L. R. 31 Mad. 177. 
(3) (1899) I. L. R. 27 Calc. 34. (4) (1900) I. L. R. 27 Calc. 70g. 
(5) (1904) I. L, R. 31 Calc. 737. (6) (1913) 18 C. W. N. 27. 
(7) (1901) I. L. R. 25 Mad. 529. (8) (1911) I. L. R. 35 Bom. 452. 
. (9) (1902) I. L. R. 26 Mad. 74o, (10) (1897) 1 C. W. N. 658. 
(11) (1904) 6 C. L, T. 749. (12) (1900) 7 C. L. J. 436. 
(13) (1904) I. L. R. 28 Mad. 87, — (14) (1908) I. L. R. 31 AIL. 82. 
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examine, whether the Munsiff was competent to recall the order of 
his predecessor, 


- Rule 2 of Order 47 of the Code makes it plain that the order 
of the 3rd May 1913 for delivery of possession made by Babu 
Saroj Kanta Banerjee could not have been reviewd by his successor 
‘Babu Nripendra Nath Guha, and the latter officer took this view 
very properly when he dismissed the application for review on 
the sth June 1913, but he subsequently yielded to the invitation 
of the judgment-debtor to grant him relief in the exercise of his 
inherent power, which he was forbidden to grant by the express 
provisions of Rule 2 of Order 47. The principles which regulate 
the exercise of inherent powers by a Court were explained in the 
case of Hukum Chand Boid v. Kamalanand Singh (1). It was pointed 
out that the Code of Civil Procedure binds all Courts so far as it 
goes; but the Code is not exhaustive, and in matters with which 
it does not deal, the Court will exercise its inherent power to do 
that justice between the parties which is warranted under the 
circumstances and which the necessities of the case require. On any 
point specifically dealt with by the Code, the Court cannot 
disregard . the let¥ér of the enactment according to its true constru- 
tion, though, as the.-legislature cannot anticipate and make 
express provision to cover all possible contingencies, it is the duty 
of a Judge to apply the provisiong of the law not only to what appears 
to be regulated expressly thereby but also to all cases to which 
a just application of them may be made and which appears to be 
comprehended either within the express sense of the law or within 
the consequences that may be gathered from it: ZZurro Chunder v. 
Shoorodhonee (2), Panchanan v. Dwarka Nath (3). It would, in our 
opinion, be a patent misapplication by a Court of section rs: 
if it were in the exercise of its inherent power to assume jurisdic- 
tion to grant a review where it has been expressly forbidden 
by the legislature to entertain such application. There is, however, 
a further objection to the exercise of the inehrent power of the 
Court in the present case. It is well-settled that: the inherent 
power of a Court can be invoked, only for the attainment of the 
ends of substantial justice, for the administration of which alone 
Courts exist. Now, what are the merits of the case before us. The 
mortgagee decree-holder purchased the property so far back as the 
sth March 1903, and the sale was confirmed on the r4th April 
. 1903. Notwithstanding the fact that the judgment-debtor had 
(1) (1905) I. L. R. 33 Calc. 927. (2) (1868) 9 W. R. 402. 

(3) (1905) 3 CAL. J. 29. 
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lost his interest in the property by the execution sale, he con- 
tinued in possession, The decree-holder obtained a sale certi- 
ficate and was placed in possession after notice to the judgment- 
debtor. Though the sale was later on alleged to be fraudulent, 
no steps have been taken to impeach the sale and to have it set 
aside, Objection is subsequently taken that the application for 
issue of sale certificate and for delivery of possession were both 
barred by limitation. We-need not investigate whether this objection 
is or is not well-founded in law; we assume that the objection 
is well-founded. But it is plain, as repeatedly held by this Court, that 
the sale certificate is merely evidence of title ; it does not create title : 
Tantardhari v. Sundar Lal (1); Khobhari v. Ram Prosa! (2) ; Braga 
Nath v. Yoggeswar (3). Consequently, if the execution purchaser were 
to sue the judgment-debtor for declaration of title and for recovery 
of possession at any time within 12 years from the 14th April 1903, 
when the: sale was confirmed and the title vested in the purchaser 
under section 316 of the Code of 1882, there would be no answer 
to the claim, as the purchaser would be entitled to establish 
his title by evidence independently of the sale certificate. The 
effect of the order of the Munsiff is that the@Purchaggr will be 
needlessly driven to a suit for possession de which no defence is 
ossible on behalf of the judgment-debtor. This clearly is not 
a result for the attainment of which a Court should exercise its 
inherent power. , 

The result is that this Rule is made absolute, the order of the 
gth September 1913 discharged and that of the 3rd May 1913 
restored. The purchaser will be replaced in possession in execu- 
tion of the order of this Court. He will also be entitled to his 
costs throughout these proceedings. We assess the hearing fee 
in this Court at five gold mohurs. 


Rule made absolute. 
A. T. M. 


(1) (1907) 7 C. L. J. 384. (2) (1907) 7 C. L. J. 387. 
(3) (1908) 9 C. L. J. 346. 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Justice 
Beacheroft. 


HEMANTA KUMAR RAY AND ANOTHER 
v. 
BARANAGORE JUTE FACTORY Co.* 


Injunction— Partition suit—Co-owners, right of, essentially defrated— Relief — 
Revision—Indian High Courts Act (24 and 25 Vict, C. 104), Sec. 15. 


Some of the superior landlords brought a suit for partition against the 
permanent lessee of a two-thirds share of the property’ from some of the 
co-sharers ofthe plaintiffs. The plaintiffs had been in-direct possession of a 
portion, corresponding approximately to one-third of the property. The 
defendants commenced to dig the foundations for an extension of their factory 
house. Immediately after the institution of the suit, the plaintiffs applied for 
the issue of temporary injunction to restrain the defendant from proceeding with 
the erection of the extended factory house during the pendency of the litigation. 
The defendant, notwithstanding the notice of the application, expedited the 
erection of the premises: 

Held, that the plaintiffs were entitled to such injunction as would preserve 
the status quo to the necessary extent. 

That the remedy of the plaintiffs against their co-owners was by partition; 
that they could not claim relief either by way of ejectment or joint possession ; 
and that if the defendants were left free to expedite building operations at their 
choice, whilé@the plaffitiffs were pursuing the only remedy open to them, their 
rights as co-owners would bW essentially defeated. 

Ananda v, Parbati (1) and Dwijendra v. Purnendu (2) referred to, 

That it was open to the High Court to interfere under section i$ of the 
Indian High Courts Act to prevent what might otherwise place one of the 
litigating parties in an unfairly advantageous position and thus turn out in the 
end to be the cause of an irremediable injustice to the other, 

Israil v. Samser (3) referred to. 


Application by the plaintiff, 

Application for the grant of temporary Hjgncuon pending suit for 
partition. 

The materiai facts and arguments appear from the judgment. 

Mr. S. P. Sinha and Babu Surendra Chunder Sen for the Peti- 
tioners. 

Messrs Pugh and Gregory and Babu Alonmotho Nath Maer 
for the opposite party. 

C. A. V. 


* Civil Rule No. 266 of 1914, against the decision of H. Walmsley, Esq, 
District Judge of 24-Perganas, dated the 21st February, 1914, affirming that of 
Babu Bhagabati Charan Mitra, Subordinate Judge of a4-Perganas, dated the 
sth February, 1614. , 

(1) (1906, 4 C. L. J. 198. ' (2) (1910) 11 C. L, J. 189. 

(3) (1913) 19 C. L. J. 47 ; 18 C. W. N. 176 ; 1. L. R. 41 Calc. 436. 
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, The judgment of the Court was delivered by 
Mookerjoe J.—We are invited in this Rule to consider the 
propriety of an order by which the District Judge, in concurrence 
with the Subordinate Judge, has refused an application for the grant 
of a temporary injunction during the pendency ofa suit for parti- 
tion of joint immoveable property. 


-The case for the. plaintiffs is that they are some of the superior 
landlords of the disputed property; that the defendant Company 
have obtained a permanent lease of a two-thirds share of the 
property (which comprises two plots) from some of the co- 
sharers of the plaintiffs; that the plaintiffs have been in direct 
possession of a portion corresponding approximately to one-third 
of the property ; and that the defendants, who were in occupation 
of the remainder, have commenced to dig the foundations for an 
extension of their factory house. The plaintiffs allege that they 
protested against the action of the Company and that negotiations 
for an amicable settlement have failed. They have consequently 
been driven to sue for partition, in order to effect a division of the 
two plots of land as between themselves onthe one hand, and the 
defendant Company on the other. Immediately after the institu- 
tion of this suit, the plaintiffs applied to the Subordinate Judge for 
the issue of a temporary injunction to .restrain the defendant 
Company from proceeding with the erection of the extended factory 
house during the pendency of the litigation, The plaintiffs allege 
that although the Company had “notice of this application, they 
expedited the erection of the premises. l 


The application was heard by the Subordinate Judge, who 
came to the conclusion that the injunction should be refused, as 
the Company which had arranged to erect valuable machinery in 
the new buildings might be seriously prejudiced by delay. He 
added that any inequality in the distribution of lands at the time of 
partition might be compensated by a money-payment to the plain- 
tiffs. He further stated that this order was made, as the defendant 
Company undertook to build at their own risk. 


The plaintiffs appealed to the District Judge. He agreed with 
the Subordinate Judge’ that, in all the circumstances of the case, the 
injunction should be refused. But before him, it was pointed out 
by ,Counsel for the defendant Company, that they could not under- 
stand the precise meaning of the expression used -by the Subordi- 
nate Judge in. his judgment, namely, that “the defendants under. 
took to build at their own risk". The District Judge thereupon 
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held that the application for an injunction must be refused abso- 
lutely, and not conditionally upon the defendants undertaking to 
build at their own risk. This order we are now invited to set aside 
at the instance of the plaintiffs. 


A sketch of the locality has been produced before this Court ; 
and it transpires, from an examination of it, that the disputed pro- 
perty consists of two parcels of land, and that the defendant Com- 
pany have left vacant on the road side an area of 7 cotfahs, 
3 chilfaks approximately, out of the total area of the two parcels, 
I bigha, 16 cottaks and 8 cAi/facks. There is a controversy 
between the parties as to whether the defendant Company have 
acquired an interest, as permanent lessees, tothe extent of two- 
thirds or five-sixths of the land. Ifit be assumed that the case of 
the plaintiffs is well-founded, namely, that the interest of the 
defendant Company is limited to a two-thirds share, it is plain 
that the area left vacant would not be sufficient to cover the share 
of the plaintiffs. In other words, upon partition, if the plaintiffs are 
allotted the vacant portion to the south of the building in course of 
construction, they would not obtain the quantity of land which corres- 
ponds to their share. 


It has been urged before us on behalf of the plaintiffs that if the 
defendant Company are allowed to proceed with the erection of the 
building, the result would be that the suit for partition would be 
practically infructuous, as the defendant Company would inevitably 
be placed in possession of the portion occupied by their building 
and the plaintiffs would have to accept the area left vacant by them. 
It has been argued that the defendant Company should not be 
allowed to continue their building operations, as it would mean the 
determination of the partition suit at their pleasure ; and reliance 
has been placed on the following passage from the judgment of 
Sir George Jessel, M. R. in AreAl v. Burrell (1): “ If with the notice 
of the right belonging to the plaintiff, and in defiance of that notice, 
without any reasonable ground, and after action brought, the rich 
defendant is to be entitled to-build up a house of enormous 
proportion at an enormous expense, and then to say in effect to the 
Oourt, ^ You will injure mea great deal more by pulling it down 
than you will benefit the poor man by restoring his right, ’ that 
simply means that the Courtin every case, at the instance of the 
rich man, isto compel the poor man to sell him his property at 
a valuation. That would be the real result of such a decision. 


(1) (1878) 7 Ch. D. 551 (554). 
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I I acceded to this view, I should add one more to the number 
of instances which we have from the days in which the Bible was 
written until the present moment, in which the man of large posses- 
sions has endeavoured to deprive his neighbour, the man of small 
possessions, of his property, with or without adequate compensa- 
tion." This exposition of the law is applicable to cases in this 
country : Zenode v. Soudaminey (1) and Dhunjibhoy v. Lisboa (2). 


On behalf of the plaintiffs it has further been urged that, as laid 
down in Ananda v. Parbati (3) and Dwiyendra v. Purnendu (4), 
the remedy of the plaintiffs against their co-owners, or the tenants 
of their co-owners, is by partition; that they cannot claim relief 
either by way of ejectment or joint possession, and that if the 
defendant Company are left free to expedite building opera- 
tions at their choice, while the plaintiffs are diligently pursuing the 
only remedy open to them by way of a partition suit, their rights as 
co-owners would be essentially defeated. 


Weare clearly of opinion, upon all the circumstances of the 
case, that an injunction should be granted to a limited extent: 
Jsrail v. Samser (5). Upon an examination of the plan, it is 
fairly clear that, on partition, the plaintiffs cannot conveniently 
be allowed any share of the plot marked holding No. 375. They 
must belimited, unless some very exceptional reason is assigned, 
to an allotment out of the plot marked holding No. 277. It 
is consequently desirable that this latter holding should be re- 
tained in slalu quo, so that the Court may be free hereafter 
to grant such relief asit may think proper. 


If the injunction is not granted even to this limited extent, 
and the defendant Company are left free to hasten the com- 
pletion of the extensive building which they have undertaken 
to erect, the distribution of the land in the partition proceedings 
will no longer be in the unfettered discretion of the Court, but 
wil practically be in their hands. For, though instances are 
known in which a Court has issued a mandatory injunction for 
the demolition of buildings [Daniel v. Ferguson (6), Van Foel v. Horn- 
sey, (7)] the reluctance of a Court to take what may be deemed 
a strong and extreme measure is by no means rare: Currier’s 
Company v. Corbett (8). Indeed, in this very case, the Courts 

(1) (1889) I. L. R. 16 Calc. 252. (2) (1883) I. L. R. 13 Bom. 252. 

(3) (1906) 4 C. L. J. 198. (4) (1910) 11 C. L. J. 189. 

(5) (1913) 19 C. L. J. 47. (6) (1891) 2 Ch. 27. 

(7) (1895) 2 Ch. 774. (8) (1865) 2 Dr. and Sm. 355 (360). 
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below have already expressed a preference for a considerate 
treatment of the defendant. There is a substantial question in con- 
troversy between the parties, and pending its "determination, the 
status quo should be maintained to the necessary extent: Aynsley 
v. Glover (1)s Newon v. Pender (2) ones v. Pacayd (3). 

We accordingly make th» Rule absolute, discharge the orders 
of the Courts below, and as stated in the order passed by us on 
the roth March 1914, which will be deemed part of this judg- 
ment, grant a temporary injunction restraining the defendant Com- 
pany from building on the holding No. 277 for a period of one 
month (during which the partition suit is to be tried out). 

We may add that a question was raised before us as to the com- 
petency of tnis Court to interfere in the exercise of its revisional 
jurisdiction. We do not propose to consider the validity of this ob- 
jection, because, as pointed out in the case of Zsrai/ v. Samser (4), it 
is open to the Court to give the necessary directions under section 15 
of the Indian High Courts Act. In that case, as here, it is perfectly 
plain that the defendant Company, notwithstanding notice of the ap- 
plication for aninjunction, have not only not abstained from build- 
ing operations, but have, onthe other hand, expedited the erec- 
tion of their building, so as practically to make it extremely diffi- 
cult, if not impossible, for the Court to grant an injunction. In 
acase of this description, it is essential that this Court should 
interpose to prevent what may, otherwise, place one of the litiga- 
ting parties in an unfairly advantageous position and thus turn out, in 
the end, to be the cause of an irremediable injustice to the other. 

Rule made absolute, 
A. T. M. 
(0 0874) L. R. 18 Eq. 544 (2) (1884) 27 Ch. D. 43. 


(3) (1911) 1 K. B. 455. 
(4) (1913) 19 C. L J. 47; 18 C. W. N. 176; L L. R 41 Calc. 436. 


Before Sir Asutosh Mookerjee, Knight, fudge, and Mr. Justice 
Beaohcroft. 
ISHAN CHANDRA KAR 
v. 
RAM CHARAN PAL.* 
Pleader and client—Swit for money due for fees and litigation expenses—~ 
Oral agreement—Legal Practitioners Act (XVIII of 1879), Secs. 26,28. 
A pleader sued to enforce an alleged oral agreement with his client for 
payment of his fees and incidental expenses for the conduct of his cases : 
* Civil Rule No. 1228 of 1913, against the decision of Babu Birendra 
Kamar Dutt, Munsiff of Chandpur, dated the 8th July, 1913. 
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‘Held, that the agreement was not valid under section 28 of the Legal 
Practitioners Act and could not consequently be enforced. 


Kamini Debi v. Khetter Mohan (1) and Kamini v. Khetter Mokon (2) 
approved. 
Kattick v. Udaya (3) referred to 


Application by the Plaintiff. 


Suit by a pleader for recovery of money due on an agreement 
for payment of fees and litigation expenses. 


The material facts and arguments appear from the judgment. 


Babu Kritanta Kumar Basu for the Petitioner. 
Babu Futindra Mohan Ghose for the Opposite party. 
l C. A. Y. 


The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to set aside a 
decree of a. Small Cause Court Judge, by which he has dismissed 
a suit brought by a pleader against his client for recovery of 
money due on an agreement for payment of fees and litigation | 
expenses, The case for the plaintiff is that he has been for many 
years past employed by the defendant to conduct his cases, and 
that the defendant agreed with him verbally to pay him in respect 
of eàch case a fixed reiaining fee besides such fees as might be 
leviable from the opposite party under the rules of Court, together 
with the actual expenses of litigation and a fee for his clerk. 
The plaintiff alleges that on accounts taken for the years 1908-1912, 
he has found that although the defendant has made payments 
from time to time, a sum of Rs, 83-10-0 is still due from him. 
He accordingly sues to recover this sum on the basis of the alleged 
agreement, The defendant contends that he never entered into 
the alleged agreement with the plaintiff, that if there was such an 
agreement, it was illegal and unenforceable, and that nothing is 
due from him as he has always paid the plaintiff in cash for his 
professional services. The Small Cause Court Judge has not 
investigated the facts, but has dismissed the suit on the ground 
that the alleged agreement, even if it were established, could not 
be enforced. We are now invited to hold that the Small Cause Court 
Judge has taken an erroneous view of the scope of section 28 - 
of the Legal Practitioners Act. 


Section 28—we quote only so much of the section as is 
applicable to the present case—is in these terms: “no agreement 


(1) (1910) 15 C. L. J. 690. (2) (1911) t5 C. L. J, 660. 
(3) (1912) 1 Mad. W, N. 524 
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entered into by any pleader with any person retaining or employ- 
ing him, respecting the amount and manner of payment for the 
whole or any part of any past or future services, fees, charges 
or disbursements in respect of business done or to be done by 
such pleader, shall be valid, unless it is made in writing, signed by 
such person, and is, within fifteen days from the date on which it 
is executed, filed in the District Court or in some Court in which 
some portion of the business in respect of which it has been 
executed has been or is to be done." This section, it is plain, 
completely covers the case before us. The plaintiff, a pleader, 
sues to enforce an alleged oral agreement with his client for pay- 
ment of his fees and incidental expenses for the conduct of his 
cases. The agreement is not vaild under section 28 of the Legal 
Practitioners Act and cannot consequently be enforced. An 
earnest endeavour, however, has been made to escape from the 
provisions of section 28 by reference to the terms of section 27, 
and reliance has been placed upon the cases of Sarat Chandra v. 
Chandi Charan(1), Sarat Chunder v. Chundra Kanta (2) Rastuddin v. 
Karim Bakhsh (3), Raghu nath v. Sri Ram (4), Rama v. Kunji (5), 
Krishnasami v. Kesava (6) and Subba Pillai v. Ramasami (7). 
Reference has also been made to sections 4, 6 and g of the 
English Attorney and Solicitors’ Act, 33 and 34. Victoria, Chapter 
28, which, it is said, indicate the policy which underlies 
sections 28, 29 and 30 of the Legal Practitioners Act. The cases 
mentioned were reviewed by this Court in Kamini Debi v. Khetter 
Mohan (8) and Kamini v. Khetler Mohon (9) where it was pointed 
out that the language of Section 28 is comprehensive enough 
to include every oral agreement between a pleader and his client 
for the payment of fees for professional service and incidental 
expenses, and cannot be restricted by reference to section 27 
which does not apply to such an agreement. We see no reason 
to doubt the correctness of the view taken in the two cases last 
mentioned, which has been accepted in Mahendra Lal vw. Akhil 
Chandra (10). Weare not disposed to accept the invitation of the 
petitioner to place a narrow construction upon section 28 and thus to 
fritter away the effect of a salutary provision of the law. The tendency 
of modern decisions clearly points in the opposite direction ; 

(1) (1902) 7 C. W. N. goo. (2) (1898) I, L R. 25 Calc. 8os. 

(3) (1890) I L. R. 12 All. 169. (4) (1906) I. L. R 28 All. 764. 

(5) (1886) I. L. R, ọ Mad. 375. (6) (1890) 1. L. R. 14 Mad. 63. 

(7) (1903) I. L. R. 27 Mad. 512. (8) (1910) 15 C. L. J. 690; 15 C. W. N. 681 

(9) (1911) t5 C. I. J. 660 ; 17 C. W, N. 45. (10) (1913) 20 C, L. J. 424. i 
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Civir. for instance it was ruled in Aa//ick v. Udaya (t), that section 28 
1914. forbids all verbal agreements for the payment of fees between 
Nw pleaders and clients, and, in Gane v. Kye (2) it was held that the 

Ishan Chandra : ; ; . 
as section applies to agreements for fees in respect of professional 
Ram Charan, services by a pleader, even where the business does not lie in 
Mookerjee F. any Court, civil or criminal. We hold accordingly that the oral 


agreement on which this suit is founded is not valid and cannot 

be made the foundation for a decree against the defendant. In 
z view of the frame of the suit, we need not consider whether the 

plaintif could have succeeded on a claim for value of services 

rendered guan/um merutt,oron a claim under section 70 of the 

Indian Contract Act for recovery of sums actually spent for the 

benefit of-the defendant. 

The Rule is discharged with costs, three gold mohu rs. 


Rule. discharged. 
A. T. M. 
(1) (1912) 1 Mad. W. N. 524. (2) (19:2) 7 L. B, R. 6. 


APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Justice 


Beacheroft. 
pius | DURGI NIKARINI 
1914 ' v. 
Mi 18.99. GOBERDHAN BOSE.* 


a prm 


Ejectment, suit. for—Ifara—ljaradar giving a lease for residential purpose 
—ljara, expiry of—Fresh tjara—~Lessee continuing in occupation— Lessee, 
position of-—~Monthly tenancy—Transfer of Property Act (IV of 1882), Secs, 
2 (c), 106, 107, 116 —' Legal representative '—' Agreement to the contrary '— 
‘ Implied agreement '—Presumption—Yearly taking of rent. 

When a tenant has been brought on the land by a landlord who is 
himself a lessee for a limited term of years under the proprietor, prima fucie 
his right would come to an end upon the expiry of the lease of his landlord. 

An ijaradar granted a lease for residential purposes, to the defendant before 
the passing of the Transfer of Property Act. After the termination of the 
first ijara in 1884, the defendant continued in occupation and was treated as 
atenantby the next ijaradar who accepted rent from him : 

Held, thatthe true effect of the acquiescence of the second ijaradar in the 
continuance of his possession and the acceptance of rent from him was to 


* Appeals from Appellate Decrees Nos. 231 and 232 of 1914, against the 
decrees of H, Walmsley Esq, District Judge of 24-Perganas, dated the rgth 
January, 1914, confirming that of Babu Purna Chandra Bose, Munsiff of : 
Alipur, dated the 2:st July, 1913. 
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create in him ‘anew monthly tenancy terminable by 15 days’ notice expiring 
with the end of à month of the tenancy. l 

The expression ‘legal representative ' in section 116 ofthe Transfer of 
Property Act, implies a person who occupies the same position as the lessor. 


It does not include the second ijaradar who has only a fraction of the 
interest possessed by the lessor. 


` The effect of section 116 of the Transfer of Property Act is that the 
lease, that is, the lease of the person from whom rent is accepted (in other 
words, either a lessee or an under-lessee) is renewed from year to year, or 
from month to month, according to the purpose for which the property is leased 
as specified in section 106. 


The rulethat the mode in which rent is expressed to be reserved affords 
a presumption that the tenancy is of a character corresponding thereto, is not 
of universal application, The presumption of yearly taking from the rent 
being paid yearly, does not apply to the case of lodgings. 


Wilkinson v. Hall (1), Atherstone v. Bostock (2) and Wilson v. Abbott 
(3), referred to. 

Appeal by the Defendant. 

Sult for ejectment after service of notice to. quit. 


The disputed land was let out to an fjaradar for a term of years. 
The first ijara lease expired on the oth July, 1884, and upon the 
expiry of the successive ijaras, fresh ijara leases were granted. The 
defendant eame into occupation under a verbal lease at some time 
between 1870 and 1884. The plaintiff gave 15 days’ notice to the 
defendant to quit. The defendant contended that he was entitled. 
to six months’ notice. 


Babu Mohini Mohan Chatterjee for the Appellant. 
Babu Biraj Mohan Majumdar for the Respondent. 
The judgment of the Court was deliverd by 


Mookerjeo J —This is an appeal by the defendant in a 
suit for ejectment after service of notice to quit. The question in 
controversy is, whether the notice was sufficient in law. The 
plaintiff has treated the defendant as a tenant from month to month, 
entitled to 15 days’ notice to quit, The defendant contends that 
she is a tenant from year to year, entitled to six months’ notice to 
quit. The question for determination thus is, what is the true 
status of the defendant as a tenant. 


The land in dispute is comprised in the Bhukailash Debutter 
Estate and has been let out to. ijaradars for a term ever since the 
16th December, 1870. The first ijara lease expired on the gth 


(1) (1837) 3 Bing. N.C 508; 43 R. R. 728. 
(a) (1841) 10 L. J. C. P. 115; 2 M. and G. s11. (3) (1824) 3 B. & C, 88. 
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. July, 1884, and, upon the expiry of the successive ijaras, fresh 


ijara leases were granted, so that the present ijaradar is the 
seventh in the series. The defendant came into occupation under 
a verbal lease on some date not ascertained between 1870 and 1884. 
It has been assumed for the purposes of the present case that her 
tenancy commenced before 1882, that is, before the Transfer of 
Property Act came into operation. In a litigation now pending 
between the Bhukailash Debutter estate and the present ijaradar, 
a Receiver has been appointed to take possession of the property. 
The Receiver holds the property for the benefit of the person 
who may ultimately be determined to be entitled to itand he has 
commenced this litigation for ejectment of the defendant after 
service of notice to quit. No question has been raised as to the 
authority of the Receiver to maintain the present action, and it 
may be assumed that the Receiver represents the ijaradar if the 
ijara is still in existence ; he may, on the other hand, be taken 
to represent the superior landlord, if the ijara has terminated. 


As regards the status of the defendant, we have the fundamental 
fact that, she came into occupation as a tenant before the Transfer 
of Property Act came into force and was brought upon the land 
by an ijaradar who himself held for a limited term. Now, it cannot 
be disputed that when a tenant has been brought on the land 
by a landlord who is himself a legseefor a limited term of years 
under the proprietor, prima facie, his right would come to an end 
upon the expiry of the lease of his landlord. This was recognised in 
the case of Ooma Tara Debia v. Peeni Bibee (1) and was sub- 
sequently confirmed by Sir Richard Couch O. J. inthe case of 
Hurish Chunder Roy Chowdhry v. Sree Kalee Mookerjee (2). The 
learned Chief Justice stated thatit was familiar law that a lessee 
could not make an under-lease for a longer time than his own lease, 
though he might sublet the land for as long a time as he had him- 
self, unless there was a restriction either by agreement or by law 
against subletting ; but he could not give a greater interest than he 
had himself in the land. The same view was adopted in the 
cases of Sheo Nandan Roy v. AjodÀ: Roy (3) and Henderson v. 
Squire (4). Consequently, when the first ijara, during the continuance 
whereof the land was settled with the defendant by the ijaradar, 
expired on the gth July 1884, his interest as a tenant terminated, 
for itis not contended that the land was agricultural, in which 


(1) (1865) 2 W. R. 155. (2 (1874) 22 W. R. 274. 
(3) (1899) I L. R. 26 Calc. 546. (4) (1869) L. R. 4Q. B 170. . 


- 
~ 
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event the principle recognised in the cases of Afal OAandra Rishi 
v. Lakhi Narain Ghose (1), Madan Mohan Singh v. Raj Kishori 
Kumari (2) might have been invoked. The tenancy was created 
for residential purposes, and in the case of a tenancy of this des- 
cription, as soon as the lease of the ijaradar expired the interest of 
the sublessee also ceased to exist. 

It appears, however, that after the termination of the first ijara, 
the defendant continued in occupation of the land and was treated 
as a tenant by the next ijaradar who accepted rent from her. What, 
then, was the legal effect of this transaction ? The plaintiff respon- 
dent maintains the view that à new tenancy was created in favour 
of the defendant, when the new ijaradar obtained his title with effec 
from the roth July, 1884, and that such new tenancy was affected! 
by the provisions of the Transfer of Property Act then in force. The 
appellant, has strenuously contended on the other hand, that the 
tenancy created before the Transfer of Property Act continued 
unaffected by the Transfer of Property Act even after the termina- 
tion of the lease of the ijaradar. Reliance has, in this connection, 
been placed upon the terms.of clause (c) of section 2 of the Transfer 
of Property Act which provides that nothing contained therein 
shall be deemed to affect any right or liability arising out of 
a legal relation constituted before the Act came into force or any 
relief in respect of any such right or liability. But, in order to entitle 
the defendant to avail herself of the benefit of this provision of the 
law, it is necessary for her to establish that her right, as it exists 
at present, arose out of a legal relation constituted before the Transfer 
of Property Act came into force ; in other words, that the tenancy 
created by the first ijaradar continued in operation even after the 
termination of the first ijara. This, indeed, is the proposition 
broadly formulated and strenuously maintained by the appellant. 
Reference has been made particularly to the case of O'&eefee v. 
Walsh (3) in support of the contention that if upon the termination 
of ihe tenancy of the sublessee, he is allowed to continue in 
occupation for a length of time, although no rent is actually paid, 
there may bea presumption of tacit renovation of the contract ; 
in other words, that when a tenant continues in occupation after 
the expiry of his lease and is accepted as a tenant by the new land- 
lord who has succeeded to the interest of his grantor, he is, for 
all purposes, in the same position as if his original tenancy has 
-continued. This coatention is too broadly formulated and is not 
Supported by the authorities, Amongst other cases, reference 


C. L, J. 55. C. L. Js 384. 
(1) (19099) 10 J z^ TU ie 17 Js 384 
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may be made to the decision of Lord Ellenborough in Digdy v. 
Atkinson (1). There the tenant held over after the expiration 
of the term, and the Chief Justice ruled that he impliedly held 
subject to allthe covenants in the lease which were applicable to 
. what was described as his new situation. There had been, in that 
case, an enhancement of rent; but the Chief Justice held that the 
mere advance cf rent made no difference; the advanced rent in- 
corporated the old terms with, what he called, the new contract. 


. A similar view was taken in Morroph v. Alleyne (2), where it 
- was ruled that the acceptance of a lessee by the remainderman would 
' import into the new tenancy a covenant by the lessee to repair. 


The view thata new tenancy is created in favour of the. sublessee, 
who continues in occupation after the expiry of the kase of his 
immediate landlord is also supported by the decision in Henderson 
v. Sguire (3). It is thus plain on first principles that when the ijara 


. expired, the tenancy of the defendant also came to an end, and that 


the true effect of the acquiescence by the second ijaradar in the 
continuance of his possession and the acceptance of rent .from him 
was to create in him a new tenancy. The provisions of clause ic) 
of .section 2 of the Transfer of fedem Act are consequently 
of no avail to the defendant. 

It has been next contended on behalf of the appellant that 
-if her position be deemed to have been affected by the Transfer of ' 


‘ Property Act, she is.protected by the operation of section 116. 


That section provides that if a lessee or under-lessee of property 


‘remains in possession thereof, after the determination of the lease 


granted to the lessee, and the lessor or his legal. representative 
-accepts rent from the. lessee or under-lessee or otherwise assents 
to his continuing in possession, the lease is, in the absence of an 
agreement to the contrary, renewed from year to year or from 
month to month according to the purpose for which the property is 
leased, as specified in section 106. The appellant seeks to bring her 
case within the scope of section 116, by proof that she as under-lessse 
remained in possession of the property after the determination of 
the lease, that is, the ijara granted to her lessor. This may be 
conceded. But the appellant has further to establish that the lessor 
-or his legal representative has accepted rent from her. It fs 
.conceded that the lessor, that is, the landlord of the ijaradar has 
never accepted rent from her. But it has been argued that the 
.second ijaradar who accepted rent from her was a legal representa- 
tive of the lessor. We are not prepared to accept this contention 


(1) (1815) 4 Campbell 275; 16 R, R. 792. 
(2) (1873) 7 Ir. Rep. Eq. 487. .. (3) (869) L.R. Q. B. 170. 
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as well-founded. The expression ‘legal. representative’ is not 
defined in the Transfer of Property Act. But it clearly implies a 
person who occupies the same position as thelessor. Unques- 
tionably, it cannot include the second ijaradar who had transferred 
to him only a fraction of the interest possessed by the lessor. If 
the Legislature had intended to include in the expression ‘ legal 
representative’ an intermediate lessee, the section might have 
been differently framed, and the expression ‘lessor or any one claim- 
ing under him’ might have been appropriately used to express 
the intention of the Legislature. We hold that the appellant 
has not established that either the lessor of the ijaradar or a legal 
representative of such lessor has accepted rent from her. Conse- 
quently, she has not brought her case within the operation of 
section 116. 


But even if it had been established that rent had been received 
‘from the defendant by the legal representative of the lessor, the section 
‘would not have been of any real assistance to her. The effect of 
the section is that the leasé, that is, the lease of the person from 
whom rent is accepted (in other words, either a lessee or an under- 
lessee) is renewed from year to year or from fnonth to month, 
according to the purpose for which the property is Jeascd, as 
specified in section 106. In the case before us, the property had 
been leased fora purpose other than agricultural or manufacturing: 
‘and, consequently, if section 1426.applies, the tenancy must be r: gar- 
ed as terminable after service of notice for fifteen:days. Itis not 
necessary, however, to determine the question of the applicability 
of section 116 or to examine whether the provisicns of Section 
106 of the Transfer of Property Act are applicable to cases where 
a tenant holds over under section 116 and a lease is renewed 
from year to year by operation. of law, We have only to deal 
with the case on the assumption that section 116 has no applica- 
tion. If that section has no application, as we hold it has not, 
what is the position of the defendant? A new tenancy was 
created in her favour on the gth July 1884. That tenancy was 
neither for agricultural nor for manufacturing, but for residential 
purposes. Consequently, under section 106 the lease must be 
deemed to have been a lease from month to month termiriable. by 
15 days’ notice expiring with the end of a month of the.tenancy. - - 


But it has been argued that there was elther à contract or a 
presumption to the contrary within the. meaning of section 106, 
inasmuch as the parties must be deemed to have continued the 
terms of the original tenancy created before the Transfer of Property 
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Act came into operation. "There is clearly n> force in either branch 
of this contention. It is not contended that there was any express 
contract to the contrary within the meaning of section 106. It has 
been contended, however, that as laid down in Mati Lal v. Darjeeling 
Municipality (1) the contractto the contrary need not be expressed, 
and, that in this case there was an implied agreement to the contrary 
because the rent had been claimed annually, in other words, the 
argument is that whenever rentis claimed annually, the presump- 
tion is that the tenancy isfrom yearto year, It may possibly be 
accepted as a proposition generally true that, as indicated in 
Wilkinson v. Hall (2), the mode in which rent is expressed to be 
reserved affords a presumption that the tenancy is of a character 
corresponding thereto. The rule, however, is not of universal 
application, and, it was pointed out by Mr. Justice Maule in 
Atherstonev. Bostock (3) that the presumption of yearly taking from the 
rent being paid yearly does not apply to the case of lodgings, 
and the same view is supported by the case of Wilson v. Abbott (4). 
In the case before us, the defendant has not produced .the 
rent receipts; her plea is that they have been burnt, and 
there is thus no evidence to show that there was an actual 
agreement that the rent, under the new contract, should be paid 
annually. Thereis also no evidence to show that there was an implied 
agreement that the new tenancy should be from year to year, In- 
deed, no rent has ever been paid to the present ijaradar, who 
has sued to recover rent on the footing that it was payable 
monthly. 


No assistance is derived by the defendant from the decision in 
Kelley v, Patterson (5) upon which much stress was placed. 
In that case, the question for decision was stated by Lord 
Coleridge in these terms: "Is ita true proposition of law to say 
that wherever one is in possession of land or premises as 
tenant and his tenancy comes to an end, either by efflux of time 
or by the death or end of title of his lessor, so that either his - 
own lessor or the representative of his lessor or any independent 
owner of ihe property, can without notice eject him and the person 
entitled to eject him does not do so, but receives rent from him 
without explanation or stipulation, the person so receiving rent is 
to be assumed to have adopted the person so in possession 
as his tenant upon the terms on which that man held in the 

(1) (1912) 17 C. L. J. 167.. . . (2) (1837) 3 Bing. N. C. 508. 

. (9) (1841) to L. J. C. P, 115; 2 M. and G, str. . 
(4) (1824) 3 B. & C. 88. (8) (1874) L. R. 9 C. P. 681. 
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demise originally made to him?” After this statement of the ques- 
tion for decision, the Chief Justice pointed out that the difficul- 
ty of affirming the proposition as a general one is that in some 
cases the owner is assumed to assent to the terms of a contract 
of which neither he nor anyone through whom he claims, or for 
whom he is responsible, has had any knowledge. The difficulty of 
negativing the proposition is that the owner does adopt the per- 
son in possession as his tenant; and, tf if is nol to be assumed 
thal he adopis him as tenant onthe terms on which he held, there 
seem fo be no other terms on which he can have adopted him. 
This is of no assistance to the appellant for two reasons, In the 
first place, the Chief-Justice had to consider the question of the 
terms upon which the tenant was accepted as such after the ex- 
piration of the tenancy. In the second place, there is no real diffi- 
culty in the case before us, where there isa statutory provision 
under section 106 that the tenancy isto be deemed to be of a 
particular description, namely, if, as here, it is a tenancy for resi- 
dential purposes, it is to be deemed a tenancy from month to 
month, whereas, if it is a tenancy for agricultural or manufactur- 
ing purposes, it is to be deemed a tenancy from year to year. 
There is thus no possible escape from the conclusion that the 
defendant is a tenant from month to month, that her tenancy was 
liable to be terminated by 15 days' notice to quit, and that it has 
been so terminated by a legally sufficient notice. 


The result is that the decree of the District Judge is affirmed 
and this appeal dismissed with costs. 


It is conceded that this judgment will govern the other appeal 
(s. A. 232 of 1914) which is also dismissed with costs. 


Appeals dismissed. 
A. T. M. 


Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Sustice 
Walmsley. 


GOBINDA CHANDRA SAHA AND ANOTHER 
n | 
DWARKA NATH PATITA.* 


Ejectment, suit for—Lease of immovable property for a stationery shop— Holding 
over—Transfer of Property Act (IV of 1882) Secs, 106, 107, 116—Agreement 


* Appeal from Original Decree No. 250 of 1912, against the decree of 
Moulyi Ali Ahmad, subordinate Judge of Dacca, dated the 1st March, 1913 
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to the conirary—indirect agreement —Presumption of yearly payment of vent 
—Notice—r5 days, calculation of—Exclusion of day of sertice—Post mark 
use of, in evidence—Dale of notice, if proof of being posted on that date— 
—Delivery of article—Inference—Post mark of the receiving Office—Refusal 
to take delivery—Endorsement on the cocer of the registered article— 
Admissible in evidence—Ewvidence Act (I of 1872) Secs. 32 (2), 33, t14— 
Tender— Presumption, 


A tenant, holding on after the expiry of a lease of immovable property 
taken for a stationery shop, is a monthly tenant, and is liable to be ejected 
on 15 days’ notice under section 106 of the Transfer of Property Act. ^ 


The word agreement tn “an agreement to the contrary" in section 116 of 
the Transfer of Property Act, means an agreement as to the terms of the 
holding over. 


Troilokya v. Sarat (1) referred to. 


The rule that the mode in which rent is expressed to be reserved, for 
example, at.so much a year, affords a presumptlon that the tenancy Is of a 
character corresponding to it, is not of universal application, and the presumpe. 
tion of a yearly taking does not always arise from the rent being payable 


yearly. 


Wilkinson v. Hall (2), Atherstone v. Bostock (3) and Wilson v. Abbott (4) 
referred to. 


A notice served on the 16th Baisak which calls upon the tenant to quit on 
the 41st Balsak (the last day ofthat month) gives the tenant 15 days’ notice 
excluding the day on which the notice is served and expiring with the end 
of a month of the tenancy. 


Subodini v. Durga Charan (5) distingushed. 


The use of a post mark in evidence involves at least three distinct principles. 
In the first place, the question arises, may it be inferred from the persence of 
what purports to be the official mark thit the mark was genulnely affixed by 
an officer of the Post Office concerned ? This is a question of authentication 
and may be answered in the affirmative, though there has been some fluctua- 
tion of judicial opinion on the subject. In the second place, the question 
arises, whether if the post mark be taken as genuine, it is evidence that the 
cover bearing it was stamped on the date the impression bears, The answer 
Is in the affirmative. In the third place, the post mark is evidence that the 
place or office mentioned therein was actually the place where it was affixed. 


(1) (1604) I. L. R. 32 Calc. 125 (127). 
(2) (1837) 3 Bing. N. C. 308; 43 R. R. 728. 
(3) (1841) a M. & G. 511; 10 L, J. C. P. 115 (4) (1824) 3 B. & C. 88. 
(s) (1900) I. L. R. 28 Cale, 118; 4 C. W, N- 790, 
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The mere fact of a notice bearing a certain date is no proof that it must 
have been posted on the same date. 

An article posted and delivered may be inferred to have been delivered in 
due course of post. 

Pitts v. Hartford (1) referred to. 

A Court cannot take as-matters of public notoriety the running time of 
trains between two places on a particular day, the number of mail trains within 
a given time and other like facts involved in such an enquiry. l 

Wiggins v. Burkkam (2) referred to. 

The date of delivery of an article sent by mail cannot necessarily be 
inferred from the post mark of the receiving office. This rule is applicable 
with special force to registered articles which are delivered by the Post Office 
only between specified working hours. 

Early v.. Preston (3) referred to. 


An endorsement on the cover of a registered letter that the cover had been 


tendered tothe addressee ona certain day and had been refused by him, is 


at bestarecord of astatement by the peon and would be admissible either 
under section 32 (2) or section 33 of the Indian Evidence Act, if the require- 
ments of those sections are fulfilled. 


Fogendra v, Dwarka Nath (4) explained and distinguished. 


Proof of the fact that a letter correctly addressed has been posted and has 
not been received back through the dead letter office, may justify the presumption 
that it had been delivered in due course of mail to the addressee, but proof 
of the fact that a letter has been duly posted and has been returned by the 
postal authorities does not justify the presumption that it has been so returned 
because it has been refused by the addressee. 


The presumption mentioned in section 114 of the Indian Evidence Act, 
is not a presumption of law but a presumption of fact, and when the defendant 
pledges his oath that the cover was never tendered to him, the presumption 
of regularity of official business cannot be treated as conclusive against him. 

Appeal by the Plaintiffs, 

Suit for ejectment. 


The defendant took the lease of the property for a stationery 
shop from the commencement of the Bengali year 1306. The 
rent was fixed at Rs. 275 a year and the period during which the 
tenancy was to continue was not settled. The tenant remained in 
occupation by paying rent for several years. On the 16th Baisak, 
1318, a notice was sent by post, bearing the signature of the 
plaintiffs ammuktear to the defendant, calling him to vacate the 
premises within the 31st Baisak 1318. The defendant contended 
that he was entitled to six months’ notice, that the notice was not in 


(1) (1895) 66 Conn. 376; 50 Am. St. Rep. 96. (2) (1869) 10 Wallace 129. 
(3) (1855) 1 Patt & H. 228, (4) (1888) I. L. R. 15 Calc. 681. 
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: proper form and that the notice was not served in accordance with 


law. The notice was forwarded to the defendant in a registered 
cover through the Post Office. The cover was ultimately returned 
to the plaintiffs by the postal authorities on the allegation that the 
addressee had refused to accept it. The defendant asserted in the 
course of his deposition that the cover in question had never been 
tendered to him. There was no oral evidence to show when the 
cover was posted, nor had the postal peon been examined to 
prove when and where the cover was tendered to the defendant. 
The only oral evidence on the subject was a statement by the 
agent of the plaintiffs, who pledged his oath that he had given 
notice by a registered cover. The Court below dismissed the suit. 


Babus Baidya Nath Dutta, Benode Behari Mukerjee and Satindra 
Nath Mukerjee for the Appellants. 
Babu Gunada Charan Sen for the Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiffs, 
ina suit for ejectment of the defendant, on the allegation that he 
held as a tenant of the disputed premises from month to month and 
had failed to vacate the land inspite of service of notice to quit. 
The defendant resisted the claim on the ground that his tenancy had 


‘not been validly terminated. ‘Phe Subordinate Judge has given 


effect to this contention and has dismissed the suit. On the present 
appeal, three points have emerged for consideration, namely, first, 
was the defendant, as alleged by the plaintiffs, a tenant from month 
to month, entitled only to fifteen days’ notice to quit ; secondly, was 
the notice in proper form; and, /4irdly, was the notice served in 
accordance with law. i 


As regards the first question, the case for the defendant is that 
he took sok the < premises from the commencement of the Bengali year 
1306, that the rent was fixed at Rs. 275 a year, and that the 
period during which the tenancy was to continue was not settled. 
It is plain that the défendant became a tenant for one year 
only, for a rent of Rs. 275, because, under section 107 of the 
Transfer of Property Act, which was in force when the tenancy 
was constituted, a lease of immovable property from year to year 
or for any term exceeding one year, or reserving a yearly rent 
could be made only by a registéred instrument, The position, 
consequently, was that the tenancy would, in ordinary course, 
expire at the end of the year 1306. The tenant, however, 
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continued in occupation, and the landlords accepted rent írom 
him for 1307; in other words, the tenant held over, the legal 
effect whereof is deducible from section 116 of the Transfer of 
Property Act. That section—we quote only so much of it as is 
applicable to the present case—is in these terms: “if a lessee of 
property remains in possession thereof after the determination of 
the lease granted to the lessee, and the lessor or his legal 
representative accepts rent from the lessee or otherwise assents to 
his continuing in possession, the lease is, in the absence of an 
apreement to the contrary, renewed from year to year, or trom 
month to month, according to the purpose for which the property 
is leased, as specified in section 106." In the case before us, 
the lease was neither for agricultural nor for manufacturing 
purposes: within the meaning of section 106, as the defendant 
had taken the property for a stationery shop. The lease was 
consequently rehewed, prima facte, from month to month. The 
question next arises, whether there was "an agreement to the 
contrary " within the meaning of section 16. As was pointed 
out by Maclean, C. J. in Zrotlokya Nath v. Sarat Chandra (1), 
the agreement mentioned means an agreement as to the terms of 
the holding over. Now, there is no proof of an express agree- 
ment as to the terms on which the tenant was to hold over. 
But it is argued that as the rent was originally agreed to be an 
annual rent, there was an implied agreement that if the tenant 
held over, he should hold over from year to year. This argu- 
ment is obviously fallacious. Let us assume that the mode in 
which the rent is expressed to be reserved, for example, at so 
much a year, affords a presumption that the tenancy is of a 
character corresponding to it: Wilkinson v. Hall (a); though 
it is plain that the rule is not of universal application and the 
presumption of a yearly taking does not always arise from the 
rent being -payable yearly: Atherstone v. Bostock (3); | Wilson 
v. Abbott (4). The argument for the defendant in substance 
is that the lease was for one year, coupled with an implied 
agreement that the tenant would hold over from year to year; 
this in substance would be a lease from year to year, which 
under section 107 could not be created except by a registered 
instrument. In fact, this isan ingenious attempt to substitute for 
a lease from year to year, a tenancy for one year coupled with an 


(1) (1904) I. L. R. 32 Calc. 125'(127). 
(2) (1837) 3 Bing. N. C. 508; 43 R. R. 728. 


(3) (1841) 24 M. & G. 511 ; 10 LJ. C. P. 115. (4) (1824) 3 B, & C. 88. 
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agre,ment to renew it from year to year: Mati Lal v, Darjeeling 
M: nicipality (1.) We hold accordingly that there was no “ agreement 
to the contrary " within the meaning of section 116, and that after the 
expiry ofthe year for which the tenancy took effect, it was renewed 
from month to month: Debendra Nath v, Syama Prosanna 2); 
Durgi Nikarint v, Goberdhan Bose (3). Under section 106, this 
tenancy was terminable by the lessors by fifteen days’ notice expiring 
with the end of a month of the tenancy. 


As regards the second question, two objections have been taken 
to the form of the notice, namely, frs/, that the notice, which 
was dated the 16th Baishak, 1318 and may, for the present pur- 
pose, be assumed to have been served on that date, called upon 
the defendant to vacate the premises ‘within’ (that is, not later 
than) the 31st Baishak, 1318; and secondly, that the notice was 
signed on behalf of the first plaintiff by one Bharat Chandra De. 
These objections are manifestly groundless, A notice served on 
the 16th Baishak which calls upon the tenant to quit on the 31st 
Baishak (the last day of that month) gives the tenant fifteen days’ 
notice, excluding the day on which the notice is served and expiring 
with the end of a month of the tenancy. The case of Sudadini v. 
Durga Charan (4, upon which much stress has been laid by the 
def. ndant, is clearly distinguishable. In that case, the notice was 
served on the 16th Falgoon and, required the tenant to quit the 
land cn the 3oth Falgoon, It was contended on behalf of the 
landlord that if the day on which the notice was served was 
taken into account, the tenant had fifteen days’ notice. This con- 
tention was over-ruled, and it was held that he had only four- 
teen clear days’ notice, while he was entitled under section 106 
to fifteen clear days’ notice. It is plain that the learned Judges 
took into account the day on which the notice was to expire and 
excluded from calculation only the day on which the notice was 
served. The learned judges plainly could not have intended to 
use the expression ‘clear days’ in its technical sense that the time 


'is to be reckoned exclusive of both the first and last days: R v. 


Herefordshire (5), Lifin v. Pitcher, (5). The judgment, taken as a 
whole, indicates conclusively that when they laid down that the 
fifteen days’ notice mentioned in section 106 meant fifteen clear 
days’ notice, they neve: intended to hold that, in calculating the 


(1) (1912) 17 C. L. J. 167. (2) (1906) 1x C. W N. 1124. 
(3) 1914) 20 C.L. J. 448. — (4) (1900) I. L. R. 28 Calc. 118; 4 C. W. N. 790. 
(5) (1820) 3 B. & Ald. 581. (6) (1843):1 Dowling, N. S. 767. 
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fifteen days, the day on which the notice is served, as also the 
date on which the notice expires are both to be excluded. This 
is in accord with what may be taken as the well-settled rule on the 
subject : Rez v. Grafton (1), Doe v. Afatthews (3) ; Poole v. Warren (3). 
The contention that the notice was not a fifteen days’ notice to 
quit must consequently be overruled The second objection that 
the notice was not signed by the first plaintiff is equally untenable. 
Section 106 requires the notice to be in writing, signed by or on 
behalf of the person giving it. The notice in this case was signed 
by Bharat Chandra De, ammuktear of the first plaintiff Haridas 
Saha. The power of attorney has not been produced, but the 
defendant admitted that he was the ammuktear. The objection 
is clearly untenable, as the notice was signed by an authorised 
agent. 

As regards the third question, we have to consider whether the 
notice was served in accordance with the second paragraph of 
section 106 which provides as follows: “ every notice under this 
section must be in writing, signed by or on behalf of the person giving 
it, and tendered or delivered either personally to the party wno is 
intended to be bound by it, or to one of his family or servants at his 
residence or (if such tender or delivery is not practicable) affixed to 
a conspicuous part of the property," In this case, attempt was 
made by the plaintiffs to comply with the requirements of the law by 
forwarding the notice to the defendant in a registered cover through 
the Post Office. The cover was ultimately returned to the plaintiffs 
by the -postal authorities on the allegation that the addressee had 
refused to accept it. The cover, with the notice contained therein, 
has been produced inthe course of the trial. There is no oral 
evidence to show when the ‘cover was posted, nor has the postal 
peon been examined to prove when and where the cover was tender- 
ed to the defendant. The only oral evidence on the subject isa 
statement by the agent of the plaintiffs, who pledges his oath that 
he had given notice by a registered cover. The defendant, on the 
other hand, asserted in the course of his deposition that the cover in 
question had never been tendered to him. In these circumstances, 
the question requires consideration whether the plaintiffs have proved 
that the notice was tendered either personally to the defendant or 
to one of his family or servants at his residence, at least fifteen days 
before the expiry of the month of Baishak, that is, not later than the 
16th Baishak. The evidenee for the determination of this question, 

(1) (1852) 18 Q. B 496; 88 R. R. 678. (2) (1851) 11 C. B. 675. 

(3) (1838) 8 A. and E. 552 (587.) 
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consists of the envelope and its contents (the notice). The notice, 
on the face of it, is dated the 16th Baishak 1318. The envelope 
is addressed to the defendant “ Dwarkanath Patita. P.O. N arayangang, 
Bhagawanganj Bazar, Nij Gadi.” Ina corner is the following 
endorsement: “from Madanganj, Gobinda Chandra Saha ” (the 
second plaintiff). On the three postage stamps affixed to the enve» 
lope, we have what purport to be impressions of the seal of the 
Madanganj Post Office; each bears date the 29th April, rgrr which 
corresponds to the 16th Baishak 1318. We have also a very faint 
and almost illegible impression ofthe seal of the Narayanganj 
Post Office, dated the 29th April, rg1r. We have further an impres- 
sion ofthe seal of the Madanganj Post Office dated the rst May, 
rg11. In addition, we have two endorsements on the cover in the 
following terms: (1) “ This letter returned as the addressee refused 


to receive it. No. 5. 29th April, 1911. " (2) “ Refused and returned 
to sender, J. C. G. 1st May, rors. 


The first of these endorsements is in Bengali and the second is 
in English. The first point for determination is, when was the 
letter posted? ‘There is, as we have said, no oral evidence on the 
subject, and we are left entirely to the post marks on the envelope. 
The use of a post mark in evidence involves at least three distinct 
principles. In the first place, the question arises, may it be inferred 
from the presence of what purports to be the official mark that the 
mark was genuinely affixed by an officer of the Post Office concern- 
ed. Thisis a question of authentication and may be answered in 
the affirmative, though there has been some fluctuation of judicial 
opinion on the subject. In A v. Fohknson (1), an objection to the use 
of an Irish Post mark as evidence of-a posting in Ireland, to the 
effect that “there was no evidence that either of the papers was 
received from the Post Office which might have been ascertained 
by the persons employed in that office, " was not sanctioned. In X. 
v. Watson (2), a post mark was held not sufficient to show posting 
at the place named. In Arcangelo v. Thompson (3), a post mark 
was assumed genuine in proving receipt of a letter in a certain year. 
In A. v. Plumer (4), Post Office marks were used to show that a 
‘letter came to a particular office, and similarly in Hifchon v. Best (5) 
a ‘post mark was presumed to be genuine. In Fetcher v. Braddyil (6) a 


(1) (1805) 7 East 65 (66, 70.) (2) (1808) 1 Camp. 215. 
(3) (1811) 3 Camp. 620 (623). (4) (1814) Russ. and Ry. 264. 
(5) (1819) 2 B. and B. 299. (6) (18a1) 3 Stark 64. 
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post mistress was called to identify a post mark. In Abey v. Lill 
(1), Gaselee J said: Where it is disputed, it ought perhaps 
to be proved, though what might be deemed to amount to 
proof is not clear." In Warren v. Warren (2), the Post master 
of one of the offices was called to prove the post mark. In Shiply 
v. Zodhunter (3) and Stoken v. Collen (4), postmarks were 
presumed genuine. But in Wood Cock v. Houldsworth (5), it was 
Said that some witness must prove the post mark. In the United 
States, there are cases in which post marks have been presumed 
genuine, New Haven v. Mitchell, (6) Burgess v. Clark (7). The pre- 
ponderence of judicial authority is in favour of the view that what 
purports to be the impression of a Post Office seal on an envelope 
which has been posted, may be presumed to be genuine, at any 


rate, where its genuineness is not expressly questioned. In the 


second place, the question arises, whether if the post mark be taken 
as. genuine, it is evidence that the cover bearing it was stamped on 
the date the impression bears. The answer has been given in the 
affirmative. In Canning's Trial (9), a post mark, verified as authentic 
by the clerk, was admitted to show thatthe cover passed through the 
office on the date of the mark. In Z/ekAer v. Braddyll (9), a 
post mark was used to show that the letter existed on the date 
thereof. In Abbey v. Lili (10), a post mark on the cover was used 
to show that the enclosed letter was wrongly dated. In Socken v. 
Collin, (4), post mark was used to show the hour of posting a 
notice. These cases show that the post mark, when proved or 
assumed to be genuine, implies an assertion that the date on the 
mark is the date of affixing it, In the third place, on the same 
principle, the post mark is evidence that the place or office men- 
tioned therein was actually the place where it was affixed : Cann- 
ing's Trial (8), R. v. Johnson (11). We may, consequently, infer 
from the date in the three post marks on the three postage stamps 
on the cover, that the letter was posted at Madangunge Qn the agth 
April, 1911. lt is necessary to rely on the date in the post marks, 
because the mere fact that the notice is dated the 29th April, 1911 
does not show that it must have been posted on the same date ; 


(1) (1829) 5 Bing. 299 (304). (2) (1834) 1 C. M. & R. 250. 

(3) (1836) 7 C. & P. 680 (686). (4) (1841) 7 M. & W. 515. 

(5) (1846) 16 M & W. 124 (6) (1842) 15 Conn. 206 (225). 
(7) (1851) 3 Ind. aso. (8) (1754) 19 How. St. Trial 370. 


- (9) (1821) 3 Stark. 64. i (10) (1829) 5 Bing. 298. , 
(11) (1805) 7 East 65 (66). 
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as was said in Phelan v. N. W. Mutual Life. Ins. Co. (1) 
experience indicates no such uniform connection between the date 
of a letter and the time of its mailing as to raise an inference that 
a letter was posted on the day of its date. The next question, 
which requires consideration, is, when was the cover tendered to 
the addressee. For this purpose, it would be necessary to know 
the usual course of mail between the place of posting and the 
place of receipt, for the inference is, that the article posted was 
delivered in due course of post: Pirts v. Hartford (2). We have 
here no evidence on the subject, and the Court cannottake as 
matters of public notoriety the running time of trains between two 
places on a particular day, the number of mail trains within a given 
time and other like facts involved in such an enquiry: Wiggins v. 
Bu: kham (3). Weare, therefore, obliged to rely upon the date in 
the post mark of the Narayanganj Post Office. This shows that the 
cover reached that office on the very date it was posted at Madangung 
i e. 29th April, 1911; but it does not follow that it was tendered to the 
addressee on the same date; as was said in Early v. Preston, (4), 
the date of delivery of an article sent by mail cannot necessarily be 
inferred from the post mark of the recieving office ; this observation 
applies with special force to registered articles which are delivered by 
the Post Office only between specified working hours. The 
plaintiffs are, consequently, driven to rely upon the vernacular 
endorsement on the cover, and this,leads to the question, whether 
that endorsement is admissible in evidence. The endorsement is not 
signed ; but it is urged that it must have been made by the peon 
No. 5 who was probably entrusted with the delivery of the letter to 
the addressee. Assume the endorsement to be genuine, but still 
there remains the question, whether it is admissible in proof of the 
fact recited therein, namely, that the cover had been tendered to 
the addressee on the 29th April, r911, and had been refused by 
him. This plainly is at best a record of a statement by the peon, 
Such a statement would have been admissible under section 32 (2) 
of the Indian Evidence Act, if it had been proved that the peon was 
dead or could not be found or had become incapable of giving 
evidence or that his attendance could not be procured without an 
unreasonable amount of delay or expense. No foundation, however, 
has been laid for the reception of the evidence und:r section 32 (2), 
The only other section which deals with statements by persons, who 
cannot be called as witnesses, namely, section 33, has no application. 


(1) (188g) 113 N. Y. 147; 10 Am. St. Rep. 441. 
(2) (1895) 66 Conn. 376; 50 Am. St. Rep. 96, 
(3) (1869) 10 Wallace 129. (4) (1855) 1 Patt & H. 228, 
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Nor can any assistance be derived from the group of sec- 
tions relating to statements made under special circum- 
stances. It cannot be argued with any show of reason that 
the endorsement is admissible, because it is a statement made 
by a public officer in the discharge of his duty ; our attention has not 
been drawn ta any provision of the Indian Evidence Act-which would 
make a statement admissible on such a ground ; indeed, if 
such a ground for admisston of evidence was recognised, section 
32 (2) would be superfluous. The inference follows, accordingly. 


that the vernacular endorsement on the cover mentioned above is not. 


admissible in evidence in proof of the allegation that the cover was 
tendered to a d refused by the addressee on the 29th April, i9rr. 
B has beer. argued that this view is opposed to the decision in 
Jogendra Chunder v. Dwarka Naik (1). That case, however, if it be 
assumed to have been correctly decided, is clearly distinguishable. 
There a suit was brought for ejectment of a tenant of an agricultural 
holding, and the question arose whether the tenancy had been 
terminated, by service of notice to quit. The plaintiffs alleged that 
they had sent a notice to the defendant in a registered cover, duly 
posted, which had been returned to them by the postal authorities 
on the allegation that it had been refused by the addressee. The 


Courts below held that these facts were proved, but.it does not 


transpire from the judgments, on what evidence this conclusion 
was based ; both Courts, however, held that there was no service 
of notice, as the defendant had not opened the letter -and become 
acquainted with its contents. The plaintiffs appealed to this Cout 
on the ground that the bare fact of refusal t3 take and open 
the registered cover did not entitle the defendant to plead non- 
service.of notice. In the course of the argument for the appellants 
in this Court, reference was made by their Counsel to section 16 
illus. (b) of the Indian Evidence Act and to the cases of Papillon 


v. Branton (2) and Lootf Ali v. Pearee Mohun (3); the attention of 


the Court was also drawn to evidence of service of notice ; we have 
not been able to ascertain what particular evidence of service had 
been given, as after this lapse of time the record must have been 
destroyed. On the evidence on the record and on the arguments 
mentioned, the Court- made the following observation: * the 
service of the notice in another form (that is, other than service by 
actually handing the notice) was,. however, proved, having been 
effected by a registered letter, the posting of which was proved, 


(1) (1888) I. L. R. 15 Cale, 681. (2) (1860) 5 H & N. 518; 
(3) (1871) 16 W. R. 223. 
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= and which was produced in Court in the cover in which it. was. 


despatched, that cov r containing the notice, with an endorsement 
upon it purporting to b: by an officer of the Post Office stating the 
r.fusal by the defendant to receive the document. Upon the 
cases cited before us-— Zootf Ali v. J'earea Mohun (1, and Pups lon v. 
Jii anton (2),-~and having r gard also to section 16 illus. (b) of the 
Evidence Act, we think that only a captious doubt could’ lead- 
us to regard that service as insufficient." Jt has been argued that 
the learned judges held solely on what purported to be an endorse- 
ment by an officer of the Post Office that the cover had been ' 
tendered to and refused by the addressee, If the learned Judges - 
intended to lay this down as a matter of law, itis worthy of note - 
that the question of th» admissibility of the endorsement was not 
argued before them ; if there was evidencet o show that the peon 
was dead or not available, the endorsement might be admissible 
under section 32 (2) of the Indian Evidence Act. In the absence 
of information as to evidence of service of notice to which the atten- 
tion of the Court was drawn, we are not prepared to treat the deci- 
sion as a binding authority in support of the proposition that an 
endorsement of the description now before us is admissible in 
evidence though the requisite conditions for admissibility mentioned 
in section 32 have not been fulfilled. We may further point out- 
that the wide interpretation suggested by the plaintiffs is not justi- 
fied by the authorities mentioned in the judgment. Illustration (b) 
to section 16 is in these terms: “ the question is, whether a par- 
ticular letter reached A. The facts that it was posted in due course ' 
and was not returned through the dead letter office are relevant.” 
This is very different from the assertion that if the letter is returned 
with a note thereon by the peon that it had been tendered to^and 
refused by the addressee, the inference follows that it was so actually 
tendered and refused. The case of Looff Ali v. Pearee Mokun (1) 
was decided before the Indian Evidence Act came into force and 
cannot b: treated as an authority on the question of the admissibility 
of evidence und r section 3: (2) ; but the facts are so meagrely stated 
in the judgment that, even treated as such authority, it is quite incon- 
clusive ; all that appears is that one of the plaintiffs sent a notice to 
the defendamt in a cover which was refused by the addressee, caine 
back to the hands of the sender and was produced in Court. What 
evidence there was on the point does not appear, but we have the 
following observation in another part of ‘the judgment : “ that letter 
was forwarded tohim by post duly registered and we must presume 


(1) (1871) 16 W. R. 223. (2) (1860) 5 H & N. $18, 
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that it was tendered to him ; he therefore cannot take advantage of his 
refusal to take it." "The case of Papillon v. Branton (1), was of a 
very different character. There the tenant posted a notice to the 
agent of the landlord on the morning of the  2sth March, 
1859. The agent was in his office until 6 or 7 o'clock in the even- 
ing ; he did not receive the letter, but found it the next morning. 
The jury found upon all these circumstances that as the letter 
had been posted in the morning and had to be carried from 
Waterloo Place to the Temple, it must have reached the office 
of the agent the same evening, probably after he had left. An 
application was made to set aside this verdict, but the Exchequer 
Chamber declined to granta Rule. This, again, is clearly a very 
different case from that of Yogendra Chunder v. Dwarka Nath (2). 
It may be further observed that ina case under the Transfer of 
Property Act, Sudedini v. Durga Charan (3 , where reference is made 
to Rujont v. Hafisonnissa (4), it was said that service of notice by a 
registercd letter through the Post Office is not necessarily a non-com- 
pliance with the provisions of section 106, if there is evidence that 
the peon tendered or delivered the notice either personally to the 
party or to one of his family or to his servant. In both these 
cases, receipts signed by the addressees were produced, and that 
cearly was sufficient proof of good service. The case of /smad 
Khan v. Katt Krishna (5), does not carry the matter 
further than Yogendra Chunder v. Dwarka Nath (a). Finally, 
the decision in Yogendra Chunder v. i warka Nath (2), is 
no authority for the proposition that the cover -must -be 
assumed to have been tendered to the addressee on -the 
particular date, if any, which the endorsement may bear. Neither 
in Jogendra Chunter v. Dwarka Nath (2), nor in Loolf Ali v. 
Pearee Mohun (6), did any question arise as to the particular date 
on which the notice had been served. On that question, no assist- 
ance can be derived from the principie embodied in section 16 of 
the Indian Evidence Act, namely, that wh n there is a question whe- 
ther a particular act was done, the existence of any c urse of busi- 
ness according to which it naturally would have been done is a r.le- 
vant fact. In the case before us, the plaintiffs can succeed only 
upon proof that on the 2)ti April, 19:1, the cover was tendered 
either personally to the defendint or to oas of his family or servants 
at his residence and was refused by the defeadant, Phe v.raacular 


(1) 6830) 5H. & N 318... à (2) (1333, L L, Rog Calc. 6.1. 
(3) (1900) L L. R. 23 Calc, 1418; 4 C. W N. 700. 
(4) (1900) 4 C. W. N. 572. (5) (1921) 6 C- W. N. 134 (137)- 


(6) (1871) 16 W. R. 233, 
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endorsement is not admissible for this purpose and cannot be treated 
as evidence of the events recited therein. Nor would .section 114 of 
the Indian Evidence Act and illustration (/) thereto, which are. men- 
tioned in the case of Mir Tapurah Hossein v. Gopi Narayan (1), 
be sufficient to remove the difficulty in the way ofthe plaintiffs; even 
if we presume it as likely that the cover was tendered to the ad- 
dressee, we cannot assume that it was so tendered on the 29th April 
1911, yet such assumption is essential for the success of the plaintiffs. 
Proof of the fact that a letter correctly addressed has been posted 
and has not been received back through the dead letter office may 
justify the presumption that it had been delivered in due course of 
mailto the addressee, but proof of the fact that a létter has been 
duly posted and has been returned by the postal authorities does 
not justify the presumption that it has been so returned because 
it has been refused by the addressee ; for it may well be that it has 
been returned because the addressee has not been found ; much less 
is there a presumption that the cover has been tendered to the ad- 
dressee ona particular date. We may further point out that the pre- 
sumption mentioned in section 114 is not a presumption of law but a 
presumption of fact, and where, as in this case, the defendant pledges 


‘his oath that the cover was never tendered to him, we cannot treat 


the presumption of regularity of official business as conclusive against 
him. We have finally the not unimportant fact that the cover was 


-addressed to the defendant at his gadi or. place of business ; there 


is nothing to, show that that was his residence within the meaning. of 


-section 106. We are, consequently, of ‘opinion that the plaintiffs 


have failed to prove that the notice was duly served on the defendant. 
The result is that the decree of the Subordinate Judge is con- 


‘firmed. and this appeal dismissed with costs. 


A T. M. 
A ppeal dismissed. 
(1) (1907 7 C. L. J. 251 (258). : 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Justice 
. Beacheroft. 


IN ARENDRA CHANDRA MONDOL AND OTHERS 
7. 
JOGENDRA NARAIN RAI AND oTHERS* 


Restitution—Execution sale—Decree, reversal of —Defendant purchaser—sale to 
be set aside—Mortgaged property, sale of—Fund representing mortgaged 
roperty—Morigage decree—Appropriate remedy—Civil Procedure Code (Act 
V of 1908). O. XXXIV R. 4—Inherent power. 

An execution sale must be set aside upon reversal of the decree, 
in case of purchase by the decree-holder in execution of his own decree or by 
a person nota stranger tothe suit but a defendant therein. It is otherwise, 
if the purchaser at the execution sale is a stranger, whois entitled to retain 
his purchase, The reasonis that the stranger purchaser cannot be expected 
“to go behind the judgment, to enquire into irregularities in the suit; it is 
sufficient for him to know that the Court had jurisdiction and exercised 
it and that the order on the faith of which he purchased was made and did 
authorize the sale. f 


- Ina proceeding for the reversal of thee xecution sale, the person whose 
property has been sold must.be a party. 


Rule 4 of Order XXXIV of the Code of Civil Procedure contemp lates 
a sale of the mortgaged properties, but the decree must be suitably modified 
in exceptional circumstances, where a sale of the  mortgaged properties 
. may be impossible. The Court is competent, in the exercise of its inherent 
power, to give appropriate directions for the disposal of the fund which represents 
the mortgaged property. 

Appeal by Defendants Nos. 1 to 3. 

Suit to enforce a mortgage security. 

The material facts and arguments appear from the judgment. 

Babu Samatul Chunder Dutt for the Appellants. 

Babus Lalit Mohon Ghose and Karunamoy Ghose for the Plain- 
tiffs Respondents. 

Dr. Rash Behiry Ghose, Babus Gunada Churn Sen and Surendra 
Nath Das Gupta for the Defendants Respondents. 


. C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against a decree in 
a suit to enforce a mortgage security. To appreciate the questions 


raised herein, it is necessary to examine the relevant facts as they . 


appear on the record. 


^ Appeal from Original Decree No. $30 of 1909, against the decree of Mr. S 
B, Sn District Judge of Birbhum, dated the 3rd September 1909. 
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On the rst June, 1898, Krishna Chandra Mondol (the first defen- 
dant) and Dukh Bhanjan Mondol (siace deceased and now represent- 
ed by his infant sons, the second and third defendants) executed the 
mortgage bond in suit, in favour of Jogendra Narayan Rai and 
Mahendra Narayan Rai. The principal money secured was Rs. 4,999, ` 
which carried interest at 103 p c. perannum and was repayable 
on the 12th April, 1899. On the 12th April, 1505, the mortgagees 
commenced thz present suit to enforce their security. They joined 
fourteen persons as defendants. Of these, the first three were one cf 
the orignal mortgagors and the two infant sons of the other mort- 
gagor. The remaining defendants were persons, who, it was alleged, - 
had acquired an interest in the equity of redemption by purchase, 
settlement, mortgage and otherwise and were consequently necessary 
parties as entitled to redeem the plaintiffs On the day that the 
suit was instituted, the plaintifs applied for appointment of guardian- 
ad-lifem of the infants defendants, and proposed their mother as a 
suitable person. Notices were served upon the infants and the 
proposed guardian. The mother, however, did not enter appearance 
and signify her willingness to act as guardian of her sons. Yet 
the Court proceeded, at the instance of the plaintiffs, to appoint her. 
guardian of the infants for the purposes of the suit. There was no 
appearance on behalf of the infants at any stage of the suit ; but some 
of the other defendants filed written statements. On the rsth December, 
1905, the Court proceeded to decree the suit, e» parte as against defen- 
dants I, 2, 3, IO, I!, 12, 13, on à compromise as against defendants 
5, 6, 7, 9, 14 and apparently on contest as against defendants 4, 8. On 
the 25th June, 1906, the mortgagees applied for an order absolute, 
whereupon notices were directed to issue upon the defendants. 
On the 25th July, 1906, the first defendant as also the mother of 
the second and third defendants applied to the Court to set aside 
the e» parie decree. They alleged that no summons in the suit 
had ever been served upon them, and that there were substantial 
defences to the claim, and they prayed that the decree might not 
be made absolute till the matter had been investigated. This 
application was made by a pleader on the strength of a Vakalatnama 
given by the mother of the infants on th» 24th July, 1926, autho- 
rising him to take necessary steps to oppose the grant of the appli- 
cation for order absolute. On the 25th October, 1906, the Court 
dismissed the application to set aside the decree, and on the 13th 
November, 1906 made the decree absolute. On the 17th January 
1907, the petitioners, who had unsuccessfully applied to sst aside 
the decree, preferred dn appeal to this Court against the order 
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dismissing their application, On the 8th January, 1908, this Court 
heard the appeal and set aside the ee parle decr.e as against the 
three petitioners and directed the suit to be reheard in so far as 
they were conc:rned. As regards the infant appellants, this Court 
Leld that they were not parties to the suit, as no guardian had ever 
been aj pointed for them in accordance with law, and they would 
consequently not be bound by the decree. This Court was not 
apprised at the time, that, during the pendency ofthe appeal, the 
decree had been execuied and the mortgaged properties sold. In 
fac, on the 4th February, 1907, the lower Court proceeded, at the 
instance of the mortgagees decree-holders, to sell the properties; 
many of these were purchased by the decree-holders themselves; 
some were purchased by the defendants other than the mortgagors ; 
a few were purchased by persons who were neither plaintiffs nor 
defendants and were entire strangers to the proceedings. The sale 
was confirmed on the 8th April, 1907, aud on various dates between 
April and November, 1907, possession was delivered to the pur- 
.Chasers. On the 24th March, 1908, that is, shortly after the ex 
parte decree had been set aside by this Court, the first three defen- 
dants applied to the Court below to set aside the sale. Petition 
of objetiion was filed by two only cf the purchasers, one of whom 
was a party to the suit (defendant 12). On the 31st July, 1908, 
the Subordinate Judge dismissed the application on the ground 
that third parties were not affected by the cancellation. of the 
decree. The suit, which, by order of this Court, stood revived 
against the mortgagors, was then taken up for retrial, and on the 16th 
December, 1908 they filed their written statement, On the 3rd 
September, 1929, the District Judge who took up the case for dis- 
posal, overruled the defences on the merits and made his decree, 
This decree directs the mortgagors to pay up the mortgagees within 
three months, and, on default, entitles the latter to take the sale pro- 
ceeds of the mortgaged properties purchascd by third parties in 
satisfaction of their decree. A provision is added that, should 
this prove insufficient, the mortgagees will have the right to 
realise the balance by sale of the remaining mortgaged properties, 
The decree, it will be observed, does not specify what is meant 
by ‘third party".— whether it includes only a person whois not 
a party tothe mortgage suit or includes all persons other than the 
plaintiffs mortgagees. The mortgagors defendants have now ap- 
pealed to this Court, and have ‘contended that the decree as drawn 
up is not inaccordance with Rule 4 of order 34 of the Code and 
that, in the events which have happened, all the mortgaged 
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properties should be directed to be sold afresh. 


It is plain that the two infants defendants have not been affected 
in any way by the sale held on the 4th February 1907, because 


* there was at the time no valid and operative decree in force against 


them. They were not properly parties to the mortgage suif, It 

was not competent to the Court to appoint their mother as 

guardian ad litem without her express consent. The Court 
acted contrary to what was the established rule on the subject: 

Dhoniba v. Kusa (1); Babajibien v. Maruti (2); Issur Chunder v. 

Nobo Kristo (3) ; Narsingh Narain v. Yahi Mistry (4); Bal Kishan v. 

Topeswar (5); Dinabandhu v. Mashuda (6). The position, conse- 

quently, wasthat the infants were not properly before the Court, 

and are in no way bound by the decrees of the rsth December, 1905, 

The sale held under these circumstances did not pass the right, 

title and interest of the infants: KAiraj Mal v, Daim (7); Rashidun 

Nissa v. Ismail Khan (8); Kishen Chunder v. Ashoorun (9). Itis, 

consequently, indisputable that every one of the purchasers at the- 
execution sale h:ld on the 4th  February,rgoz bas failed‘ to 

acquire the right, title and interest of the infants defendantsin the 

mortgaged properties. Such purchasers may have imagined that the 
infants were bound by the decree and may have paid the 
purchase money on the assumption that they were acquiring the 
interest of all the mortgagors, But that clearly -cannot affect the 

position of the infants who are bound neither by the decree nor by 
the sale consequent thereon. It is thus necessary, for the protection 
of the purchasers themselves, that the properties should be resold on 
tbe footing of a fresh decree binding on the infants in the suit as 

reconstituted. - 


Apart from this question, the effect of the cancellation of the 
decree by this Court on the 8th January, 1908, upon the sale held 
on the 4th February, 1907 requires examination. Two positions 
are clear and incontestable, namely, first, that the purchase 
made by: the decree-holders themselves must be treated as 
cancelled, and, secondly, that the purchase made by persons who 


(1) (1869) 6 Bom.. H. C. R. 21g. (2) (1874) 11 Bom. H. C. R. 182. 


(3) (1880) 7 C. L. R. 707. (4) (1£11) 15 C. L. J. 3. 
(5) (1911) 15 C. L. J. 446- (€) (1912) 16 C. L. J. 318. 
(7) (1904) L. R. 32 I. A. 23; 1. L. R, 32 Calc. 296. ° 


(8) (1909) L. R. 36, I. A. 186; 10 C. L. J. 318; I. L. R. 31 All. 572. 
(9) (1863) Marshall 647. 
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are not parties to the suit, must be treated as unaffected :. Nawab 
Zainul Abdin v. Muhammad Asghar Ali (1) ; Yan Ali v. Fan Ali 
(2) ;. Chunder Kant v. Bissesur (3); Mukhoda v. Gopal Chunder (4) ; 
Indurjeet v. Pootee Begum (5); Shivlal v. Shambhuprasad (6); 
Fanakdhart v, Gossainlal Bhaya (7); Dorasami v. Annasami (8) ; 
Chandan v. Ramdeni (9). The question arises, however, as to the 
position of a purchaser who is not a stranger to the suit, but is a 
defendant therein. Is his position analogous to that of the plaintiff 
or of an absolute stranger to the proceedings ? "The answer to this 
question must depend upon the reason for the rule that a stranger 
who purchases in execution of a decree is not affected ^by' the 
subsequent cancellation or reversal of the decree. Sir Barnes Peacock 
in Nawab Zainul  Abdin v. Muhammad Asghar Ali (1), refers 
toa passage from Bacon's Abridgment, Tit. Error (M. 3) which runs 
as follows : “ if a man recovers damages, and hath execution by feri 
facias, and upon the feri facias the sheriff sells to a s/ranger a. term 
for years, and after the judgment is reversed, the party shall be 
- restored only to the money for which the term was sold, and not 
to the term itself, because the sheriff had sold it by the command 
of the writ of fieri facias.” This statement of the law is supported by 
a long series of early cases: Anon (10); Luddingion v. Amnen (11); 
Beverly’s Case (12) ; Eyre v. Woodfine (13) ; Anon (14) ; Hoe's Case(15); 
Manning's Case (16) ; Drury's Caseq(17) ; Goodyere v. Ince, (18); Doe 
v. Zhorn (1g). An examination of these cases shows that protec- 
tion is afforded to the purchaser only when he isa stranger to the 
suit. This is clear when we examine the reasons assigned in 
support of the rule. Thus in Bennett v. Hamili (20), Lord Redesdale 
justified the rule on the principle that the stranger who purchases, 
has a right to presume that the Court- has taken the steps necessary to 
investigate the rights of the parties and has on such investigation 
properly decreed a sale. To the same effect is the observation of 


(1) (1887) L. R. 15 L A. 12; I. L. Re 10 AIL, 166. 
(2) (1868) 1 B. L. R. 56 A. C. J.; 10 W. R. 154. 


(3) (1867) 7 W. R. 312... (4) (1899) I. L. R. 26 Calc. 734. 

(5) (1873) 19 W. R. 197. (6) (1905) I. L. R. 29 Bom. 435. 

(7) (1909) I. L. R. 37 Calc. 107 (113) ; 11 C. L. J. 254. 

(8) (1899) I. L. R. 23 Mad. 306. (9) (1904) I. L. R. 31 Calc. 499. 
(10) (1579) Dyer 363 a. 

(11) (1585) Godb 27 ; a Leon 92 ;,3 Leon 85. b3j (1589) Gouls 103. 
(13) (1591) Cro. Eliz, 278. (14) (1600) Moore 573. 
(15) (.600) 5 Coke, go b. f (16) (1610) 8 Coke. 94 b. 
(17) (1611) 8 Coke. 141 b. (18) (1611) Cro. Jac. 246. 
(19) (1813) r M. & S. 425. (20) (1806) 2 Sch. & Lef. 5o. 
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Sugden L. C. in Bowen v. Evans (1). The principle was affirmed by 
the House of Lords in Bowen v. Evans (2) and Tommey v. Waite 
(3) and by the Supreme Court of the United States in Gray v. 
Brignardello (4), Beauregard v. New Orleans (5), and Grignon v. 
Astor (6). The reason for the rule is uniformly stated to be that 
the stranger purchaser cannot be expected to go behind the judgment, 
to enquire into irregularities in the suit, and that itis sufficient for 
him to know that the Court had jurisdiction and exercised it and that 
the order on the faith of which he purchased, was made and did 
authorise the sale. To the same effect is the observation of the 
Judicial Committee in Rewa Mahlon v. Ram Kishen (7), and Zainul 
Abdin v. Asghar Ali (B). The reason for the rule obviously dis- 
appears when the purchaser is himself a party to the suit and has 
notice, or at least opportunity of knowledge, of all the proceedings 
therein. The case is clearly one for the application of the maxim, 
Cessante Ratione Legis, Cessat Ipsa. Lew (when the reason of any 
particular law ceases, so does the law itself). The question has been 
raised in the Courts of the United States and it has been held that a 
purchaser at a judicial sale, who is a party to the proceeding and in 
interest, is nota donafde purchaser to the extent that will protect 
his purchase in case of a reversal of the decree by authority of which 
itis made: Buchanan v. Clark (9); the condition of such a pur- 
chaser is unlike that of an absolute stranger to the proceedings who 
becomes a purchaser under the decree; such stranger is protected, 
but the sale fails, on reversal of the decree, as to the purchaser who 
isa party in interest or to the proceedings. There is only one 
solitary decision, G'ossom v. Donaldson (xo), where it was held that the 
protection afforded to strangers should also be extended to parties 
to the suit including the plaintiff decree-holder himself. This case 
stands alone, and the extreme view taken therein has been adversely 
criticised by text writers. [Kleber on Judicial Sales, sections 201, 
202 and 291; Baker v. Baker (11) ]. The decision in ./Macóride v. 
Longworth (12),is not contrary to this view, as that case turned upon 


(1) (1844) 1 J. & L. 178 (259) 5 6 Ir. Eq. R.569. 

(2) (1848) 2 H. L, C. 257. (3) (1850) 5 H. L, C. 49. 

(4) (186 y 1 Wallace 627 (634). (5) (1855) 18 Howard 497.: 
(6) (1844) 2 Howard 219, 

(7) (1886) L. R. 13 I. A. 106; I, L, R. 14 Calc. 18, 

(8) (1887) L. R. 15 I, A. 12; I. L. R. tq All. 166, 

(9) (1853) 10 Grattan (Va) 164. 
(10) (1857) 18 B. Mon. 230; 68 Am. Dec. 723. (11) (1888) 87 Ky. 461. 
(12) (1863) 14 Ohio, St. Rep. 349; 84 Am, Dec, 383. 


` kra l ` 6o s 
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a Statute which afforded protection to all execution purchasers, whe- 
ther strangers or parties to the suit; in fact, the view taken in 
Buchanan v. Ciark (1) is identical with that taken in Æuòbel v. 
Broatwell (2) and Walpole v. Ink (3); Roper on Judicial Sales, 
sections 132—134. Itis obviously essential, however, that for the 
reversal of. the sale, the person whose property has been sold must 
be a party to the proceedings: Withers v. Little (4), Lülle v. 
Superior Court (5); Withers v. Yacks (6) ; Freeman on Execu- 
tion, sec. 347). The rule that a stranger purchaser is not affect- 
ed by the reversal of the decree is based, as the cases show, on 
grounds of public policy, though it operates harshly upon the 
person whose property has been sold, and who, it may turn out, 
in the end, was not liable a6 all to the plaintiff. We are not prepar- 
ed to extend the scope of the rule and to apply it for the benefit of 
parties to the suit in whose case the reason for the rule has no 
application. Consequently, all the properties which have been pur- 
chased by parties to the suit must be resold, if necessary, in execu- 
tion of the decree now to be made. 


We may add that we do not feel pressed by the argument that 
the decree made by the Subordinate Judge is not in conformity 
with. Rule 4 of Order 34 of the Code. That Rule, no doubt, contem- 
plates a sale ofthe mortgaged properties, but the decree must be 
suitably modified in exceptional «circumstances, where a sale of the 
mortgaged properties may be impossible; for instance, where the 
mortgaged properties have been sold for arrears of revenue, for 
arrears of rent or as here, in execution of a decree; in such cases, 
where the property can no longer be reached, either in whole or in 
part, the Court is competent, in the exercise of its inherent power, to 
give appropriate directions for the disposal of. the fund which 
represents the property, 


The result is that this appeal is allowed, the decree of the 
District Judge discharged, and the case remanded to him in order 
that the necessary accounts may be taken and the final decree drawn 
up. Anaccount willfirst be taken of the sum due to the plaintiffs 
upon the mortgage of the rst June 1898. An account will then be 
taken of the sums realised by the plaintiffs from the properties pur- 
chased by them on the 4th February 1907, and of which, it !s said, 
they have taken possession. Hoth these accounts will be taken 

(1) (1853) 10 Grattan (Va) 164. ° (2) (1857) 8 Ohio 120. 

(3) (1839) 9 Ohio 143. (4) (1880) 56 Cal. 570. 

(5) (1887) 74 Cal. arg, 


(6) (1889) 79 Cal. 297; 12 Am St. Rep. 143. 
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Civi. up tothe date of this judgment. The difference between these 
iu two sums will be taken and will be reduced by the sum realised by 
v. 


the sale of the mortgaged properties to strangers to the suit. A 
decree will be made im favour ofthe plaintiffs for this reduced sum, 
. and the sum decreed will carry interest at six per cent. per annuny 
 Móokerjee, $9. | from this date. The judgment-debtors will be allowed to pay up 
E the money within three months from the date when the decree of the 
Court below is drawn up and signed. If the amount is not so paid, 
the mortgage properties other than those sold to strangers on the 4th 
February, 1907 will be sold by the Court for the satisfaction of the 
decretal amount, after the usual order absolute has been made. 
Each party will pay his own costs of the suit upto the present 
stage. The costs of the enquiry in the Court below will be in the 
discretion of that Court. The District Judge will be at liberty to 
take the accounts himself or to transfer the case for disposal to tlie 
Subordinate Tudge. 


Narendra Chandra 


v. 
Jogendra Narain. 





We do notatthis stage consider the question of restitution bv 
‘ the defendants purchasers to the mortgagors defendants on account 
of their posséssion of the properties they had purchased on the 4th 
February 1907. Such question may be determined on application 
io the Court by which the sale was held: Beni Madho Sing v. 
Pran Sing (1); Raghu Singh v. Shew Prosad (2), 


Let the records be sent down at once. 


Appeal allowed : case remanded, 
A, T. M. ; - 


' X j 
(1) (1911) 15 C. L. J. 187. (2) (1912) 16 CL. J. 135 4. 


——— e. (lit —— 


Before Sir Asutosh Mookerj. , Knight, Fudge, and Mr. Fustice - 


Beacheroft. T 
Civit. «— KAMINI DEBI vida nel Hel 
uas : rr j 2 Ll 
1014. 4 
d . V. 


Sanuary, 13. 
—— PROMOTHO NATH MOOKERJEE AND ANOTHER? 
Apbeal— Decree — Prelimiuaxy and final decrees—' Matter in controversy in 
the suit '—Civil Procedure Code (Act V of 1g08), Sec. 2 (2)—Issues in bar, trial 
of—Issues relating to reliefs claimed, undecided.—Omission of EN to ico 
decision in formal expression. 


* Appeal from Appellate Decree No. 1515 of 1913 against the ‘decree of. 
H. P, Duval Esq., District Judge of a4-Pérfanas, : dated the 14th “June, 197. 1913, 
confirming that of Babu Asutosh ce Subordinate Judge of 24-Perganas, 
dated the 15th May, 1913. 


VoL. XX.] HIGH COURT. 


Where the trial Court first took up the issues in bar, decided them against 
the defendant, directed the investigation of the issues on the merits later 
on : i 


Held, that the order deciding the. issues in bar was not an adjudication 
determining the rights of the partics with regard to the matters in contro- 


versy and was consequently not a preliminary decree within the meaning ; 


| of S. 2 (2) of the Code of Civil Procedure; hence no appeal lay against 
the order. 


The expression "matter in controversy in the suit" in the definition of 'De- 


-Á — 


cree’ in S. 2 (2) of the Code of Civil Procedure refers to the subject 
matter of the litigation. 
ree DES 
Sidkanath Dhonder v, Ganesh Govind. (1) dissented from. 
'There can be.only one preliminary decree in.a suit, to. be followed by one 
tinal decree. The cases where the Legislature contemplated the preparation of 


a preliminary decree, are specified in Rules 12 to 18 of Order XX of the 
Code of Civil Procedure. Se Ey eR 


Bharat Teas v. Yakub Hasan (2) and In the matter ici Rajah Períab Chun- 
~ der Singh (3) referred to. 
} A preliminary decree ascertains what is to be done, while the final decree 


states the result achieved by means of the preliminary decree. 


Zi a decision is in reality a preliminary decree, a mere omission on the 
part of the Court to embody its effect ina formal expression, will not negative 
the right of the party affected to prefer an appeal. ' 


Appeal by the Defendant. - 


Suit for a declaration that the defendant was unfit for the post of 
shebait and for consequential relief. 


The material facts and arguments appear from the judgment. 


* Babus Tarakishore Chowdhry, Satis Chunder Mukerji and Khitis 
Chunder Chakrabarty for the Appellant. 


Dr. Rash Behary Ghose, Babus Ram Chunder — Mozumdar, 
Manmatha Nath Mukerji and Mohini Mohan Chatterjee for the 
Respondents. 


The judgment of the Court was delivered by 


Mookerjee J.—The question for decision in this appeal relates 
to the competency of an appeal pres-ented kthe District Judge. ( The 
defendant is a shebait of an endowment created by one Ramkamal 
Mukherjee on the 4th February -1845, the history of Which is set 
out inour judgment in Aghore Nath Mookerjee v Kamini Debt (4). 
The plaintiffs seek a declaration that the defendant is utterly unfit 
for the post of shebait, and they ask accordingly for a decree for her 


| (10) (1912) I. L. R. 37 Bom. 69. (2) (1913) L L. R. 35 All. 159. 
(a) (1867) 7 W. R. 223. (4) (1909) 11 C L. J. 461. 
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Civi. removal and for the appointment of a fit and proper person to the 
1914. post of shebait according to the provisions of the will of the founder. 
ew The plaintiffs also claim an account, of the income and expenditure 


Kamini Debi of the endowed properties from the defendant. For the preservation 


Promotho Nath. of the property during the pendency of the suit, they also. pray for a 
Mooker]ee, S. temporary injunction to restrain the defendant from wasting the 
estate, or, in the alternative, for the appointment of a Receiver. 
Finally the plaintiffs seek a decree for damages against the defen- 
« dant and invite the Court to draw up a scheme for the future manage- 
ment of the endowed properties and the performance of the worship 
as contemplated by the founder. The defendant resists the claim 
" on the ground, amongst others, that the plaintiffs have no right to 
, maintain the suit, Twenty issues were framed: of these the first was 
ain these terms: ‘Have the plaintiffs any causd of action? Have the 
plaintiffs any right to sue? This was amplified in, the seventeenth, 
eighteenth,.and_-nineteenth issues, in which the grounds for the 
contention that the plaintiffs have no right to sue were specifically set 
out. The seventeenth issue raised the question whether the plaintiffs 

| had a right to sue inasmuch as one Aghore Nath Mukherjee was alive. 
] The eighteenth issue raised the question | whether the plaintiffs were 
competent to maintain, the suit inasmuch as they were not born 
during the lifetime of the founder. The nineteenth issue raised the 
question, whether, upon a proper construction of the will of the 
founder, the plaintiffs were entitled to maintain the suit? The twen- 
tieth issue then raised the question, whether the defendant was 
estopped by reason of the doctrine of estoppel from raising the 

questions mentioned in the three preceding issues. 

“The Court of first instance first took up these issues in bar and 
i decided them against the defendant. Before the suit could be heard 
on the merits, the defendant lodged an appeal before the District 
judge against the decision of the Subordinate Judge in which he had 
held that the plaintiffs were competent to maintain the suit and that 
the question of its competency could not be raised by the defen- 
dant by reason of the decisions in previous suits. Before the 
District Judge, the objection was "taken that the appeal was incom- 
petent inasmuch as there was no decree which could be questioned 
by way of appeal. The District Judge gave effect to this contention 
and dismissed the appeal. i On the present appeal, it has been argued 
on behalf of the defendant that the decisiop of the Subordinate Judge 
upon the question of the right of the plaintiffs to maintain the suit 
was a preliminary decree within the meaning of section 2 of the Code 
M a of Civil Procedure of 1908 and that the propriety of such a preliminary 








Te 


Te Ls 
e + 
VoL, XX.] HIGH COURT. 470 
. decree could be questioned* by way of appeal to the District Judge. Civit, 


In fact, it has been contended that in view ofthe provisions of section 1914. 

97 ofthe Code, it is obligatory ~upon the defendant to question th i T, " 

propriety of the decision of the ‘Subordinate Judge at this stag i an nd 
" d? support of this view. reliance has been placed upon the cases of (P FORIGHEO Math 
Krishuaji v. Maruti Appa (1) and Sidhanarh Dhonder x, Ganesh M ookerjee, J .- 
Govind. (2) 

Clause (2) of section 2 of the Code of Civil Procedure defines the 
term ‘decree’ to mean the formal expression of adjudication which, 
sofaras regards the Court expressing it, conclugjvely determines 
the rights of the parties with regard to all or any of the matters in 
controversy in the suit, and may he either | preliminary. or, final. zit 
has not | been | disputed that in the case before us, there is no formal 
expression of adjudication by the Court of first instance. But the 
defendant is in no way to be blamed for this circumstance. An ap- 
plication was made to the Subordinate Judge i in this behalf and he 
was invited to draw up a decree. *He refused “to accede to this’ . 
application, on the ground that his decision was not equivalent to a 
preliminary decree. Consequently, if his decision was in reality a 
preliminary decree, the mere omission on the part of the Court to 
embody its effect in a formal expression, would not negative the X 
right of the party affected to prefer an appeal. The substantial 
question for examination i is, whether the adjudication has in fact i m 
determined the rights of the parties with regard to one of the matters Hi 
in controversy in the suit, fl has been contended on behalf of the 
appellant that one of the matters in controversy in the suit was, 
whether the plaintiffs were competent to maintain the suit, and that 
the Subordinate Judge has‘adjudicated upon this matter. If the 
expression ‘matter in controversy ’ is understood in its widest possible 
sense, the argument advanced on behalf of the appellant may be 
supported But the question remains, whether the expression “matter ^ 
in controversy in the suit" should be understood in this compre- '$ 
hensive sense. On behalf of the respondents, it has been argued that 
the expression “matter in controversy in the suit” refers to the 
subject-matter of the litigation, and that if this view were not adopted, 
every question in dispute between the parties in the course of litigation, 
may be deemed to fall within the expression “matter in controversy 
in the suit," In our opinion, the view put forward on behalf of the ‘ 
appellant is unsound and should not be accepted, though it is support- ee 
ed by-the decision in Sidhanath Dhonder v. Ganesh Govind(2). In that 
case, the Subordinate Judge gave his decisions on issues relating to 
misjoinder, limitation and jurisdiction in favour of the defendants 

(t) 1910) 12 Bom. L. R, 762. (2) (1912) T. L. R. 37 Bom 60. 
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and directed the parties to adduce evidence on the merits. He 
refused to draw up a preliminary Tee, embodying fis decision *. 
upon the questions of limitation, misjoinder and jurisdiction. The 
High: Court of Bombay held that he committed a matenal irregu- 
larity in the exercise of his jurisdiction. (With all respect for the” 
learned Judg o decided that case, wè are uble to accept „the 
interpretation they put upon the expression ‘matter in controversy 


,inthe suit.’ The result of this interpretation is that the parties ' 


would. be bound, in view of section 97 of the Code, to 
challenge by vw of immediate appeal the’ decision of the Court 


. upon every one of the points in dispute beiveen thën iii the 
‘course of the litigation, so that the trial of the sujt might be interrupt- 


- 
. 
P 


* 
A > 
Fid 


` » » 
` a 
, * 
À 
* 
* 


dd 


ed > time to time and might ultimately be extended o1 over many 
years’ We are not prepared to hold that this could ev er have been 
intended by the Legislature.) (Besides this, if.the decisióh of the 

Court upon each of the poiniS in dispute is deemed a preliminary 
decree, there must bea number of preliminary decrees in the suit. 

But, as was pointed out in the case of Bharat Indu v. Yakub Hasan (1 ); : 
| the intention of the “Legislature appears to` have been that there 9 
! should be only one preliminary decree in the suit to be followed 


i by one final decree} Ln the matter of Rajah. Pertabthunder Singh 
(2. The cases where the Legislature contemplated the prepara- 


tion of a preliminary decree, are specifjed in Rules r2 to rg of Order 
XX of the Gode; „it is not disputed: that the case before us is not 
comprised within-any of those Rules. ( It is further clear thaf the - 


preliminary: decree ascertains what isto be done, while the’ final- 


decree states the result achieved by .means of the preliminary 
deese. If this distinction is borne iù mind and is applied to the cage 
before ug, what is the positjon? The decision of the Subordinate 
Judge; so far as it goes, merely holds in fav our of the plaintiffs that 
they are entitled to maintain the suit. Their right to obtain’ thé 
reliefs claimed against the defendant has not yet f ps affirmed J. 


, (On behalf ofthe appellants, however; much feliayte was placed 


» 


upon the deg ton of thegJudicial Committee in Bhup Judar Haha- 
dur v. Bija «Bahadur (3) where their Lordships held that the 
decision of the Court determining the extent of the period for which 
the judgment-debtor was liable tQ. pay mesne profits to the decree- — * 
holder was a decree within the” meaning of the Code) Theré is 
plainly no real analogy between the case before the Judicial Committee 
0) A I. L! R. 35 All. 159. (2) (1867) 7 W. R 222. 
(3) (1900) I. L. R. 25 All, 152; L. R. 27 I. A. 209. e: n | 


has been rightl 


(0! ^ 
9 | 


VoL. XX.] 08 gen court. 
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and the case now before 
dinate Judge does pot decide the ‘extent or, character of the liability 
of the defendant; it does'not affirm that she is or is not. liable to be 
removed from the position of shebait or te be called upon to rendér 
accounts in rgspect of tbe trust. Her position now is radically 
different from what it would have'been, if the plaintiffs had 
obtained a real pfHliminary decree directing her rÆval from office 
or declaring their right take accounts from her. Should - 
stage be ever reached, the Hefendlint would undoubtedly be entitled 
to prefer an appeal against such a decision.) 

Qn these grounds, we [nust hold, upon a constliKtion of sectiom 
2 of the-Code, - that the contention of the appellant is not well- 
founded and that the bppeal preferred by her to the District Judge 
judged incompetent.. The view we take is in 
accord with th ted in the cases of Shit, Sharan Sha v. Fanaki 
Nath Dey (1), ofam Raov. Radha Bai(a) ahd Kashi Nath Y. 
Nathuram (3). The case of Krishnaji v. Afarautit Appa (4), on 
which the apfellant relied, is distinguishable on the ground that, 
in the g@pinion of the Court, the decision challenged by way of 
appeal@nvolved a determination ^f the rights of the parties in regard 
tot anner in which the account between them should be taken; 
that is, it embodies a decision , upon the question of the rights of 
the partiespin re&jett of one ofthe matters in controversy in the 
suit itselfZ" Thi Cjearly, cannot be affirmed of the decision of the 
Subordinate Judge in the present case. 

Fhe result is that the decree of the Distfict Judge is affirmed and 
this appeal dismi bed with costs. ' i : 











Appeal dismissed. 


(2) (1912) 10 A. I. J. 28. 
(4) (1910) 12 Bom. L. R. 762. 





Before Sir Asutosh Mookerjee, Knight, fudge, and Mr. Juslice 
Beachoroft. ` 
AJO KOER AND ANOTHER. 
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ment— Property, if assets iiggthe hai !s of legal representative, 

.* Appeal from Appellate Order Nc 342 of 1912, against an order of D, H. 
‘ingsford Esq., Judicial Commissioner of Chota Nagpur, dated the 22th May 
19132, affirming that of Babu Sarat Chandra Pal, Subordinate Judge of Ranchi, 
dated the rst September, rorr, l i 
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1914. An objection, taken by a person Who has become the representative of 
ow the judgment-debtor in the course of the execution of a decree, to the effect 
AD d that the property attached in satisfaction thereof is his own property and not 
Gorak Nath. held by him as such representative, isa matter cognizable only under section 
— 47 of the Code of Civil Procedure, as the question arises whether such property 


is assets In the hands of the representative and is liable to be seized in execution 
of the decree. 


Punchanun v., Rabta Bibi (1) followed. Kartick v. Ash®@tosh (2) explained. 
Appeal by the Judgment-debtors. 
Application for execution of money decree. 


. . The decree was obtained by the respondent against A. Before the 
decree could be fully executed, A died. “The decree-holder thefe- 
upon took out execution against his wldow as his legal representa- 
tive. The widow took objection to the attachment of four of the 
properties against which the decree-holder sought execution as the 
assets of the original jüdgment-debtor in her hands. The primary 
Court over-ruled the objection on the ground that the disputed 
properties belonged not to the lady but to her husband. The widow 
then appealed and the appellate Court dismissed the appeal on the 
ground that no appeallay. Hence this appeal. l 


1913 Babu Karunamoy Basu.(for Babu Kshetra Mohan Sen) for the 
Angust, 8 Appellants. 
m ~- Babu Susil Madhub Mullick for the Respondent. à 
. ALY; 
The judgments of the Court were as follows: 
Yunb 4 Mookerjee J —This is an appeal by the judgment-debtors 


against an order of the District Judge, by which he has dismissed 
an appeal against an order of the Subordinate Judge in the matter 
of execution of a decree for money. The decree had been obtained 
by the respondent against one Kripal Narayan Tewari. Before 
the decree could be executed in. full, the judgment-debtor died. 
The decree-holder thereupon took out execution against his widow 
Ajo Koer as his legal representative. The widow took objection 
to the attachment of four of the properties against which the decree. 
holder sought execution as the assets of the original judgment- 
debtor in her hands. She contended that the properties in question: 
were her own properties and did .not form part of the estate of. 
her husband. The Subordinate ‘Judge investigated the matter .. 
and overruled the objection on the ground that the disputed 
properties belonged not to the lady but “to her husband. The widow * 


(1) (1890) I. L. R. 17 Calc. 711 F. B. (2) (1911) I. L, R. 39 Calc, 298 F. B. 


VoL. XX.] HIGH COURT. 


then appealed to the District Judge. A preliminary objection 
was taken that the appeal was incompetent, because the order was 
not under section 47 of the Code but under Rule 61 of Order 
XXI. The District Judge gave effect to this contention and 
dismissed the appeal without determination of the merits of the 
question in controversy between the parties. On the present appeal, 
the order of the District Judge has been assailed as based upon 
an erroneous view of the scope of section 47. Itis plain that the 
order under appeal cannot be supported. 


In the oase of Punchanun v. Rabia Bibili), it was unanimously 
held by a Full Bench of this Court that an objection, taken by a 
person who has become the representative of the judgment-debtor 
in the course of the execution of a decree, to the effect that the 
property attached in satisfaction thereof is his own property and 
not held by him as such representative, is a matter cognizable only 
under section 244 of the Code of Clvil Procedure, 1r882. This 
decision is binding upon this Court, and is in no way affected by 
the decision of the subsequent Full Bench in Kartick Chandra Ghose 
v. Ashutosh Dhara (2). That case affirms the proposition that when 
X, in execution of a decree for money against V personally, attaches 
properties of which Y alleges that he is in possession, notin his 
own right but as shebait of a deity to whom the property has been 
dedicated and who is not a party to the suit, the question raised 
falls, not within section 244 but within section 278 read with sec- 
tion 280 of the Code of 1882. This principle does not 
contravene the rule laid down in Puachanan v. Rabia Bibi 
(:) and has no application to the case before us. When, 
as here, X, in execution of a decree for money against Y, proceeds 
against Z as the legal representative of Y in respect of property in 
the possession of Z, and Z contends that the property belongs to 
him and never formed part of the estate of Y, the question arises 
whether such property is assets in the hands of Z and is liable to be 
seized in execution of the decree against Y. Such question is plainly 
a question relating to execution of the decree obtained by X against 
Y and arises between the plaintiff decree-holder X on the one hand 
and the representative Z of the defendant judgment-debtor Y on the 
other hand, The question consequently must, under section 47, 
be determined by the Court executing the decree and not by a 
separate suit. The position is entirely different when X in execution 
of a decree for money against» Y personally, attaches property in the 
possession of V, which Y alleges he holds not in his own right but 


(x) (1890) I. L. R. r7 Calc. 711 F. B. (2) (tort) I. L. R, 39 Calc. 298 F. Be 
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as shebait of a deity whois nota party to the suit. The question 
raised is, no doubt, a question relating to the execution of the decreé 
obtained by X against Y, but does it arise between the parties to the 
suit? Clearly not. The decree has been made ina suit between X 
on the one hand and Y in his personal capacity, on the other hand. 
The question in execution arises between X on the one hand and 
Y in his capacity as trustee of an endowment, on the other hand. 
Y hasa twofold capacity ; in one character he 1s a party to the suit ; 
in the other, he is a stranger to the suit, The position is precisely 
what it would have been. if Z had been the shebait and had claimed 
the property as such when attached by X in execution of his decree 
against Y. It is further plain from an examination of the terms of 
Order 21 Rule 60 that while it applies to the class of cases 
of which  Aar/k v. Ashutosh(1) may be taken as the type, 
it cannot by any stretch of language be made to cover the 
class of cases of which Punchanun v. ‘Rabia Bibi (2) is 
the leading example. In the former class of cases, the judg- 
ment-debtor objects that he is in possession as trustee and not on 
his own account within the meaning of Order 21: Rule 60; in the 
latter class of cases, the representative of the judgment-debtor objects 
that the property in his hands is not assets available to the decree- 
holder. The objections in the two classes of cases are obviously of 
fundamentally different kinds. Reference may in this connection be 
made to the elaborate judgment of, Wilson J. in Rajrup Singh v. 
Ramgolam Roy (3), which was approved by the Full Bench in 
Punchanun v. Rabia Bibi (2). The view taken by the Full Bench, 
has now been adopted by all the Indian High Courts. Seth Chand 
Mal v. Durga Dei (4); Kali Charan v. Fewat Dube (5); Muri- 
goga v. Hayat Saheb (6); Gokulsing v. Kisansingh (7); Venga- 
payyan v. Karimpanakal (8). In this view, the objection, raised by 
the widow of the original Tudgment-debtor, who has been brought 
on the record as his legal representative and who contends that four 
of the properties sought to be made liable in execution of the decree 
against her husband do not constitute assets available to the decree- 
holder, must be determined under section 47 of the Code. 


'The result is that this appeal is allowed, the order of the District 
Judge set aside and the case remanded to him in order that the 


(1) (13911) I. L. R. 39 Cale. 298 (a) (1890) I. L. R. 17 Cale. 711. 

(3) (1888) I. L. R. 16 Calc. 1. (4) (1889) I. L. R 12 All, 315 F. B. 
(5) (1905) L L. R. aB All. st, — (6) (1898) I. L. R. 23 Bom. 237 (242). 
(7) (1910) I. L. R. 34 Bom. 546. (8) (1902) I. L. R. 26 Mad. sor. 
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appeal may be heard on the merits. The appellants are entitled to 
their costs both here and in the Court of appeal below. We assess 
the hearing fee in this Court at five gold mohurs. 


Beachoroft J—I agree to the proposed order on the ground 
that the matter is concluded by the decision of the Full Bench in the 
case of Punchanan v. Rabia Bibi (1). 


AT. 3. Appeal allowed: Case remanded. 


(1) (1890) I. L. R. 17 Calc. 711. 


* 


Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Justice 
Beacheroft. 


UPENDRA NATH KALAMURI AND ANOTHER 


v. 
KUSUM KUMARI DASI.* 


Appeal, maintainability of —Decree, execution of—Endowed property, execution 
against—Decree against shebait, if binding against succeeding shebait-— 
Fudgment-debtor, death of, pending execution—Succeeding shebait, objec- 
tion of, as private property—' Party!—Civil Procedure Code (Act V of 1908) 
Sec. 47, O. XXI R.60. 

When a decree has been passed in a suit against a shebait as representing 
an idol, itis binding on the succeeding shebait, provided it has been passed 
without any fraud or collusion. But tvhen a decree has been passed against 
a person in his capacity as shebait, execution can be taken out only against 
the properties of the endowment in his hands. 


Prosunno v. Golab (rt), Tulsidas v. Bejoy (2), Manikka v. Balagopala- 
&rishna (3) and Venkatasami v. Kuppayee (4) referred to. 


When X, in execution of a decree for money against Y as shebait of a 
deity, attaches and proceeds to sell properties of which Y or his successor in 
office alleges that he is in possession not as shebait of the deity, but in his 
own right, the case does not fall within the scope of section 47, but comes 
under O. XXI. R.60 of the Code of Civil Procedure. 


Kartick v. Ashutosh (s) followed. — Punchanun v. Rabia Bibi (6) explained. 


* Appeal from Appellate Order No. 184 of 1910, against an order of 
Babu Prabha Charan Sinha, Subordinate Judge of Midnapur, dated the rith 


February, 1910, confirming that of Babu Lal Behari Chatterjee, Munsiff of 
Midnapur,, dated the 13th September, 1909. 


(1) (1875) t4 B. L. R. 450; 33 W. R- 253; L. R. 2 L A. 145. 

(2) (1901) 6 C. W. N. 178, (3) (1906) I. L. R. 29 Mad. 553. 

(4) (1904) 14 M. L. J. 377. (3) (1911) I. L. R. 39 Calc. 298. 
(6) (1890) I, L. R. 17 Calc. 711. 
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Moharaj Kumar Bindeswari v. Thakur Lakpat (1), Chowdry Wahed Ali v. 
Fumaee (2) and Abedunnissa v, Amirunnessa (3) distinguished. 

Per Beachcroft 9. If the claim of the objector is really in his own interests 
as representative of the judgment-debtor, the case falls under section 47 of the 
Code of Civil Procedure, but if it is adverse to his interest as representative, 
it does not. 


Punchanun v. Rabía Bibi (4) distinguished. 
Appeal by the Objectors. 


Application for execution of money decree against the endowed 
property. ; ; 

The appellants, who were succeeding shebaits and who were 
substituted in place ofthe deceased judgment-debtor shebait, 
objected to the execution on the ground that the properties 
attached were their private properties. The question in appeal was 
whether they could be considered as parties within the meaning 
of section 47 of the Code of Civil Procedure. 


Mr. S, P. Sinha and Babu Mohini Mohan Chatterjee for the 
Appellants. 


Dr. Rash Behary Ghose and Babu Kshetra Mohan Sen for the 
Respondent. 
C, A. V. 
The judgments of the Court were as follows : 


Mookerjee J.—This appeal-is directed against an order 
by which the Subordinate Judge has confirmed an order of the 
Court of first instance for execution of a money decree. On the 
7th April, 1904, the respondent obtained a decree for money 
against one Gobardhan Kalamuri, described as. the shebait of the 
Goddesses Lakshmi Bhagabati. Before the decree could be executed . 
in full, the judgment-debtor died, On the 28th July 1:909, the 
decree-holder applied for execution of the decree by the sale of 
an one-fourth share of 260 Bighas of land within certain boundaries. 
She stated in her petition that the judgment-debtor was dead, that 
he had left five nephews (sons of different sisters) as also three 
paternal uncles, that one or more ofthese persons had succeeded 
as shebait of the endowment, but that as plaintiff had not been able 
to ascertain who was the shebait, she prayed that execution might 
proceed after service of notice on all these persons under Rule 
22 of Order 21 of the Civil Procedure Code, 1908. Notices were 

(1) (1910) 15 C. W. N. 725. (2) (1872) 11 B. L. R. 149. 

(3) (1876) T.. Rig L A. 66; I. L. R. a Calc. 327. 

(4) (1890) L L. R. 17 Cal. 711. 


= VoL. XX.) HIGH COURT. 


issued accordingly. The nephews of the original judgment- 
debtor -took no notice of the proceedings, but on the 19th August 
1909, two of the uncles filed a petition of objection, in which they 
urged, amongst other things, that the properties sought to be 
attached had not been dedicated to the Goddesses named but 
were private secular properties of the objectors,. though under 
a deed dated the 29th. June 1877, a part of the income of these 
properties had been directed by the then proprietor to be applied 
for religious purposes. It transpired at the same time that the other 
uncle of the judgment-debtor, who had not entered appearance, had 
died on the roth August; the decree-holder thereupon applied that 
the two objectors who had appeared might be treated as the represen- 
tatives of the deceased ; this was granted. The Court then proceed- 
ed to investigate the objection, and on the 13th September, 1909 came 
to the conclusion that the properties sought to be attached had been 
dedicated to the Goddesses named ; in this view, the Court overruled 
the objection and directed execution to proceed. The objectors then 
appealed to the Subordinate Judge. When the appeal came on for 
hearing, a preliminary objection was taken by the decree-holder 
respondent that the appeal was incompetent, as the order could not 
be deemed to have been made under section 47 of the Code. The 
Subordinate Judge expressed himself in favour of this view, but as 
he felt doubtful whether the appeal was really incompetent, he con- 
sidered the case on the merits and ultimately confirmed the order of 
the original Court. The objectors have appealed to this Court and 
have contended frst, that the appeal to the Subordinate Judge was 
competent, and secondly, that he has misunderstood the legal effect 
of the deed of the 2gth June, 1877. 

To determine whether the appeal to the Subordinate Judge was 
competent, it is necessary to ascertain whether the order of the 
primary Court falls within the scope of section 47, The answer to the 
question, whether an order in execution proceedings is within the 
scope of this section, depends upon its nature and contents. If it 
decides a question relating to the execution, satisfaction or discharge 
of the decree, and if the decision has been given between the 
parties to the suit or their representatives in interest, the order of the 
Court falls within the scope of this section, is a decree within the 
meaning of sec. 2, and as such is appealable under sec. 96: Raghu- 
bar Dayal Sukul v. Fadu Nandan Misser(1); Joytara v. Prankrishna 
Seal(2). It cannot be disputed that the order of the original Court 
- decided a question relating to” the execution of the decree held by 
(1) (1911) 15 C. L. J. 89. (3) (1910) 13 C. L, J. 257. 
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the respondent, namely, whether the decree could be executed by 
attachment and,'sale of the property specified. in the application of 
the decree-holder. But the point remains, whether this question 
arose between the plaintiff decree-holder on the one hand, and the 
defendant judgement-debtor or his representative on the other hand. 
Itis plain that if and in so faras there was an endowment, the 
objectors were the legal representatives of the judgment-debtor, 
within the meaning of that expression as defined in sec. 2 clause(2) 
of the Code; the original defendant had been sued in a representa- 
tive character as the shebait of the two Goddesses named; the 
objectors had succeeded to the office of shebait, and -the estate 
held by the deceased as shebait had devolved on his successors in 
office. This view is in accord with the elementary rule that when*a 
decree has been passed ina suit against a shebaitas representing 
an idol, it is binding on the succeeding shebait, provided it has been 
passed without any fraud or collusion: Frosunno Coomary v. 
Golab Chand (1); Tulsidas v. Bejoy (2); Manikka v. Balegopala- 
krishna (3). But when a decree has been passed against a person 
in his capacity as shebait, execution can be taken out only against 
the properties of the endowment in his hands; for as Subrahmania 
Ayyar J. observed in Venkafasami v. Kuppayee (4), the private 
property of an individual cannot be taken in execution of a decree 
made against him in his capacity as manager or trustee of an endow- 
ment, just as the property of «he endowment cannot be taken 
in execution where the decree against him is in respect of his 
personal debt. The two capacities are fundamentally distinct, and 
the individual constitutes two distinct juristic persons from the two 
different points ef view. In the prsent case, the decree-holder seeks to 
proceed against the property on the assumption that the appellants 
hold it as part of the endowment of the two idols named. The 
objectors, on the other hand, assert in their personal capacity, that 
this is their private property and is not available to the decree- 
holder for satisfaction of her decree. That decree is essentially against 
the debutter estate, though, as pointed out by their Lordships of 
the Judicial Committee in Xagadindra v. Hemanta Kumari (5), the 
suit was bound to be brought against the shebait as such, because 

(1) (1875) L. R. 2 I, A. 145; t4 B. L. R. 450; 23 W. R. 253. 

(2), (1901) 6 C. W. N. 178, (3) (1906) I. L. R. 29 Mad. 553, 

| (4) (1904) 14 M. L. J. 377. ° 
(s) (1904) I. L. R. 32 Calc. 129; L. R. 41 I. A. 203. 
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t 
itis only in an ideal sense that an idol, though regarded as a juristic 
person, can hold property. The true position, consequently, is that 
the question raised by the objectors calls for decision between the 
decree-holder who is a party to the suit and two persons who are not, 
for this purpose, representatives of the original defendant, as they 
raisé the objection, not in their capacity as shebaits, but in their 
private individual capacity. This view is supported by the decisiun of 
the Full Bench in Kar/ic& Chandra v. Ashutosh (1). There it was ruled 
that when X in execution of a decree for money against Y personally 
attaches and proceeds to sell properties of which Y alleges that he is 
in possession, not in his own right but as shebait of a deity to whom 
the properties have been dedicated, the case does not fall within 
section 244 of the Code of 1882 or section 47 of the Code of 1908. 
The principle recognised by the Full Bench is that there is a 
fundamental distinction between a right acquired or liability incurred 
. by Y in a personal capacity, and a claim advanced or defence 
interposed by the same individual in his capacity as shebait of a 
deity. If this distinction is borne in mind, the inference follows that 
"when X in execution of a decree for money against Y as shebait 
of a deity attaches and proceeds to sell properties of which Y or 
his successor in office alleges thut he is in possession, not as shebait 
of the deity, but in his own right, the case does not fall within the 
scope of section 47. Y in his character as shebait, —the only character 
in which he is a party to the suit-e-cannot rightly be deemed the same 
person in his character as a private individual. We may add that the 
decision of the Full Bench in Punchanun v. Rabia Bibi (2) on which 
reliance was placed by the appellants, is not directly in point and 
does not assist their contention. ‘That case is an authority only for 
the proposition that when X, in execution ofa decree for money 
against Y, seeks to proceed against Z, as the legal representative 
of Y, who is liable only to the extent of the assets of Y in his hands, 
and a question arises, whethera particular property does or does 
not constitute such assets, it must be determined by the execution 
Court under section 47 of the Code. Nor is the contention of the 
appellant supported by the cases of Moharaj Kumar Bindeswary v. 
Thakur Lakpat Nath (3) and Umeshananda v. Mohendra Prosad 
(3). The former case shows that where a party has obtained an 
order in his favour on the footing that the Court was competent to 
deal with the matter and make the order under section 47, he can- 


(1) (1911) I. L. R. 59 Calc. 298. (2) (1890) I. L. R. 17 Calc. 711. 


(3) (1910) 15 C. W. N. 725 (4) (1911) 14 C. L. J. 337. 
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Civir. not, when the validity of the order is challenged by way of appeal, 
1914. impugn the appealas incompetent on the ground that the order 
Upendra ^ Nath Soule Dot have been made under section 47. The latter case is an 
9 authority for the proposition that where a decree has been obtained 


iustum Pose against a person who had been really removed from the office of 


Mookerjee, F. shebait on the erroneous assumption that he is still the shebait, and 

Rd upon application made to execute such decree against his successor 
in office, an objection is raised that there is no valid decree capable 
of execution against the properties of the endowment, the question 
falls within section 47, because a question was raised, who was the 
representative of the judgement-debtor, which could be determined 
only under clause (3) of that section. Reference was finally made 
to the decisions of their Lordships of the Judicial Committee in 
Chowdry Wahed Aliy, Fumaee (1. and Abedunntssa v. Amirunnessa 
(2) neither of which lays down any principle contrary to the view I. 
proposed to take. The first case affirms, what must now be regard- 
ed as incontestable, namely where a ‘decree against a person in a 
representative capacity has been properly passed and preceedings | 
have been taken thereunder to obtain execution against him in his 
representative character, he is a party to the suit with respect to any 
question which may arise between him and the other parties relating 
to the execution of the decree. The second case shows that 
section 11 of Act XXIII of 1861 (which with important modifica- 
tions now stands as section 47 of the Code of 1908) was not irtended 
to apply to cases where a serious contest arose with respect to the 

: ^ rights of persons to an equitable interest in a decree. 


It follows that the order of the original Court was not made under 
section 47 and was nota decree liable to be challenged by way of 
appeal. It must be taken to have been made under Rule 60 of 
Order 21, although it may be difficult to make the language of that 
Rule fit in precisely witha case in which the defendant has been 
sued in a representative capacity and prefers a claim in his personal 
capacity. The Rule, however, recognises a broad distinction between 
the representative character and the personal character of the same 
individual. In this view, the appeal to the Subordinate Judge was 
incompetent, and, no opinion need be expressed on the question, 
whether the objection is well-founded on the merits. The appeal 
is consequently dismissed with costs. We assess the hearing fee at 
three gold mohurs. ° 


(1) (1872) 11 B. L. R 149. 
(2) (1876) L. R. 4 I. A. 66; L L. R. 3 Calc. 337. 
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Boachcroft, T.—In this case a very real difficulty is raised by 
the decisions in the cases of Punchanun v. Rabia Bibi (1) and 
Kartick Chandra Ghose v, Ashulosh Dhara (2). Both are decisions 
of a Full Bench. In the first af these two cases it was decided that 
an objection by the representative of the judgment-debtor in execu- 
tion to the effect that the property attached was his own and not 
held by him as such representative was cognisable only under 
section 244 of Act XIV of 1882, (section 47 of the present Code). 
Prima fucte that decision would seem to cover the present case. The 
apppellant has bzen brought on the record as the representative of 
the original judgment-dzbtor and his claim is that the property is 
his own and that he does not hold it as shebait. In the second of the 
above cases it wis decided that when the objector alleges that he is 
in possession not in his own right but as shebait of a deity to whom 
the property has been dedicated the order passed is one under sec- 
tion 278 of the Old Code (now O. 21. R 53). The ground on which 
the decisioh proceeded was that while the objector was a party to 
the suit in one capacity the claim was advanced by him in another, 
and consequently the question did not arise between the parties to 
the suit in which the decree was passed and therefore was not one 
to be determined under section 244. 


Now if this be taken to be the underlying principle to be applied 
in cases of this nature it might also have been applied in the case of 
Punchinun v. Rabii Bizi (1) for while the objector claimed the 
property as her own in her personal right, she was a party to the 
suit only because she was the widow of the original judgment-debtor 
and therefore liable to the extent of the assets which had come into 
her hands. 


So far then as the principle was recognised in one case and 
ignored in the other the two cases would seem to be in conflict, 
But the learned Judges who decided the later case distinguished it 
from the earlier one on the ground that it dealt with the converse 

-question. Ifthat be a real ground of distinction it might be said 
that the present case being also the converse to the case of Kartick 
Chandra Ghose v. Ashulosh Dhara (2) is not concluded by that deci- 
sion, but should follow that in Puuchanun v. Rabia Bibt (1). The 
distinction, however, fails when it is attempted to apply it to the facts 
of the case before us, for here we again have one person ina dual 
capacity a state of things which was the foundation of the decision in 
Kartick Chandra v. Ashutosh(2). 


(1) (1890) I. L. R. 17 Calc. 711. (a) (1911 )1I. L. R. 39 Calc. 298, 
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Can then the two cases be reconciled? One possible view occurs 
to me: it is this. If the claim of the objector is really in his own 
interests as representative of the judgment-debtor the case will come 
under section 244, if the claim is adverse to his interest as repre- 
sentative, it will not. If this be a correct test it will satisfy the 
conditions in the case of Punchanun v. Rabia Bibili), for the widow's 
claim in her personal right was in her interests as representative of 
the judgment-debtor. It will satisfy the conditions in Aartich 
Chandra Ghose v. Ashutosh(2) for the objector’s claim as shebait was 
adverse to his interests as representative of the judgment-debtor. 
Applied to the present case it providesa feature distinguishing it 
from the case of Punchanun v. Rabia Bibi(i), and a solution in 
accord with the principle underlying the case of Kartick Chandra 
v. Ashutosh Dhara(2). 


I therefore agree in dismissing the appeal. 


Appeal dismissed. 
(1) (1890) I. L. R. 17 Calc. 711... . (2) (1911) I. L. R. 39 Calc. 298. 
A. Ta M. 


Before Mi, Justice B. K. Mullick. 


NIRDOSH MUNDA AND OTHERS 
p. * 
JAKARIA MUNDA.* | 

Foint tenancy—Payment of the whole rent by one tenant-—Liability, joint and 

several —Contribution, suit for, if lies—Indian Contract Act (IX of 1872), 

Ss. 43,70. i 

Where the defendants held a tenancy jointly with the plaintif, and the 
plaintiff paid the whole rent due upon the holding: 

Heid, that a suit for contribution lay, and the plaintiff was entitled to a 
decree against the defendants according to their shares. 


Appeal by the Defendants. 


This appeal arose out of a suit brought by the head of the Pahan 
&hun! of a village against his “ bhaiyads" for contribution of their 
share of the Bhuinhari land rent. The plaintiff and the defendants were 
members of the Pahan village khunt, and were recorded in the finally 
published 4Aewat as paying a joint rental of Rs. ro. The defen- 
dants declined to contribute to the rent on the ground that when the 

* Appeal from Appellate Decree, No. 2648 of 1914, against the decree of 
D. H. Kingsford Esq., Judicial Commissioner of Chota Nagpur, dated the 17th 


April, 1912, reversing the decree of J. Macpherson Esq., Munsiff and Sub. 
divisional officer at Khunti, dated the 22nd March, 1911. 


VoL. XX.] | . HIGH COURT. 


members of the kAun/ obtained separate possession of their shares 
the plaintiff obtained 3 pahans of land in excess on condition that he 
should pay the entire rent. 


The Court of first instance holding that the plaintiff failed to 
prove that he ever realised rents from the defendants, dismissed the 
suit, On appeal the learned Judical Commissioner held that the 
liability of the tenants was joint and several, and allowed the appeal 
and gave the plaintiff a decree for #ths of the total rental for the 
area in suit, and apportioned the share of each set of defendants at 
one-eighth. Hence the appeal by the defendants. 


Babu Biraj Mahan Mojumdar and Dhirendra Krishna Ray for the 
Appellants. 


Babu Nogendra Nath Ghose for the Respondent. 


The following judgment was delivered by 


Mullick J.—The plaintiff and defendants are members 
of a village khuntin Chota Nagpur. The plaintiff alleges that he 
has paid the whole rent due upon the holding and he sues the 
defendants, for contribution. The Munsiff finds that contribution 
was never paid before and has dismissed the suit. The Judge 
on appeal finds that contribution is due on the footing that the 
liability of the tenants in respect of the holding was joint and 
several and he has given the plaintiff a decree for three-eighths of 
the total rental for the area in suit. He has apportioned the share 
of each set of defendants at one-eighth. In second appeal by the 
defendants the first point urged is that the payment made by the 
plaintiff was gratuitous and that therefore no suit for contribution lies. 
This contention in my opinion is not well founded. There is 
a distinct finding of fact by the District Judge that the defendants 
hold the tenancy jointly with the plaintiff ; so under section 43, 
Contract Act, the liability for rent is joint and several. The plea 
of the defendants to the effect that by private partition the plaintiff 
took the three pahans of land in execess of his share and as a 
consideration agreed to pay-the whole of the rent has not been estab- 
lished. The District Judge is clearly of the opinion that the 
payment by the plaintiff was not voluntary. I think that the 


plaintiffs payment was not voluntary and I also think the case 


is clearly covered by section yo of the Contract Act. The 
next point taken is that the Dittrict Judge was wrong in his appor- 
tionment of the rent. Although the District Judge does not 
explain how he arrived at the fraction one-eighth in respect of 
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Crvir, each set of defendants, it seems upon the admission of the defen- 
ior. dants that the plaintiff holds five pahans out of the total eight 
is Po pahans in the holding. .He has therefore been rightly held liable 
Nirdosh Munda ANA : 
= by the District Judge to pay five-eighth of the rent, but [ can 
Jakaria Munda. not see on what evidence the apportionment as between the 
Mullick F. three sets of defendants has been made equally. In this Court 
250 they expressly deny that they hold the same number of 'pahans 
each. The. proper decree therefore will be to allow the plaintiff 
to recover jointly from the defendants and to set aside that part 
of the District Judge’s- order which relates to apportionment. The 
appeal is allowed without costs and the District Judge’s decree 
modified accordingly. 
Appeal allowed, decree modified 
A. N. R. C. 
Before Mr. Justice N. R. Chatierjea and Mr, Y ustice Beachcroft. 
Civit. SAHODORA MUDIALI 
1914. 000m 
April, 16, 17. SARBOSODBHA DAST*, o 
June, 16. _ Provincial Small Cause Courts Act (IX of 1887), Sch. II, Art 8 —Suit for 


recovery of ren! (other than house rent), if a suit of Small Cause Court nature— 
Second appeal—-Civit Procedure Cole (Act V of 1908), S. 102, if a bar—~Reve- 
nue Sale Law (Act XI of 1859), S. 37 cl. (4). scope of—Garden, not in existence, 
whether protected—Sale for arrears of revenue, effect of —Incumbrances, void 
or voidable—Option to annul, how to be indicated —Formal written notice, if 
essential —Sufficieni notice, what constitutes, 


A suit for recovery of rent (other than house rent) is not a suit of the 
nature cognisable by a Court of Small Causes; and section 102 of the Code 
of Civil Procedure is no bar to a second appeal to the High Court in such 
a suit. 

Soundaram Ayyar v. Sennia Naickan (1) explained and distinguished. 


Section 37 cl(4) of Act XI of 1859 contemplates improvements or works of 
a permanent character; and they are protected irrespective of whether the lease 
was Or was not given for the purpose of the work in question. But to afford 
protection the work must still be in existence or the land be used for the 
purpose of the work. 


* Appeal from Appellate Decree, No. 1125 of 1912, against the decree of 
H. P. Duval, Esq., Additional District Judge, 24-Perganas, dated the roth 
February, 1912, reversing that of Babu Surendra Kumar Ghose, Munsiff, 
and Court, Sealdah, dated the 26th of April, grr. (This appeal was analogous 
to Appeals from Appellate Decrees, Nos. 1264 to 1268 of 1912]. 


oe (1) (1900) I. L. R. 23 Mad. 547. 
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Where an under-tenure was claimed to be protected under section 37 cl.(4) CiviL. 
of Act XI of 1859 on the ground that the land was garden land, and it was - 
1914. 
found that the land ceased to be a garden about a quarter of century ago, and n 
tenants were settled on the land since then: Sabodora Mudiali 
7. 
Held, that the fact that there was once a garden on the land would not Sarboso bha. 
protect it. m 


The effect of a sale for arrears of revenue is not fso facto to avoid under- 
tenures ; the purchaser has the option of avoiding them or keeping them intact. 
No particular method of expressing an intention to annulan under-tenure is 
necessary, but any unequivocal act is sufficient which indicates the intention 
‘to annul, and which brings that intention to the knowledge of the under- 
tenure-holder. 


Titu Bibi v. Mohesh Chunder Bagchi (1) and Dursan Singh v. Bhawani 
Koer (2) followed, 


Institution of rent suits by the auction-purchaser, and collection of rents by 
him from a large number of tenants amounting to obtaining possession of the 
estate through them, by executing decrees passed against the tenants in 
repudiation of the tenure-holder's title, may be deemed to be sufficient to indi- 
cate the intention to annul to the under-tenure-holder. 


Mir Wastruddin v. Lala Deoki Nandan (3) distinguished. 

Appeals by the Defendants. 

These appeals arose out of 6 suits for recovery of rent of certain 
homestead lands comprised in a J/ourasi Aiokarart tenure which 
belonged to the plaintiffs, Srimati Sarbosobha Dasi, Executrix to 
the estate of late Manick Lal Seal, and others. The defence was 
that the estate in which the tenure was situated, was sold for arrears 
of revenue, and the auction-purchaser entered into possession of the 
estate, and annulled the under-tenure, and the defendants had paid 
the rents to the auction-purchiaser. 

The Court of first instance dismissed the suits. On appeal, the 
learned Additional District Judge reversed the decision of the first 
Court, and passed decrees in favor of the plaintiffs. 


Against those decrees the defendants appealed to the High Court. 


Babus Dwarka Nath Chuckerbuity, Mohendra Nath Roy, Biraj 
Mohan Mojumdar, and Harendia Kumar Sarbadhicary for the 
Appellants. 


Hr. B. Chuckerbutly and £ab% Atul Krishna Roy for the Respon- 
dents. 


[1 C. A. v, 


(1) (1883) I. L. R. 9 Calc. 683. © (2) (1913) 17 C. W. N. 984. 
(3) (1907) 6 C. L. J. 486, 
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The following judgments were delivered : 


Chatter]ea J.—These appeals arise out of suits for reco- 
very of rent of homestead lands comprised in a Mourasi Mokarari 
tenure which belonged to the plaintiffs. The defence was that the 
tenure held by the plaintiffs had been extinguished by the sale of 
the estate, within which it is situated, for arrears of revenue under 
the provisions of Act XI of 1859,that the purchaser had entered 
into possession of the estate and thatthe defendants had paid the 
rents to the purchaser. ' 


A preliminary objection has been taken to the hearing of the : 
appeals on behalf of the respondents under section 102 C, P.C. 
It has been contended that a suit for rent is of a nature cognizable 
by the Small Cause Court,.and reliance is placed on the case of 
Soundaram Ayyar v. Sennia Natchan (1). Now, Article 8 of the 
Second Schedule of the Provincial Small Cause Courts Act expressly 
exempts suits for rent other than’ house rent from the cognizance 
of Small Cause Courts unless the Judge of the Court of Small 
Causes has been expressly invested by the Local Government with 
authority to exercise jurisdiction with respect thereto. But the 
majcrity of the Judges constituting the above Full Bench of the 
Madras High Court, were of opinion that a suit for rent is of the 
nature of a suit cognizable by the Small Cause Court. It appears 
that by a notification the Madras Government has invested all Sub- 
ordinate Judges and District Munsiffs within the Presidency, with 
jurisdiction to try on their Small Cause Court side all suits for rent 
falling within the pecuniary limits of their special jurisdiction. No 
such notification has been issued bythe Local Government in this 
Presidency and so far as this Court is concerned second appeals in 
suits for rent (other than house rent) although the value thereof does 
not exceed Rs. 500 have always been entertained. [accordingly 
overrule the preliminary objection. 


Two questions have been raised in these appeals. The first is 
whether the tenure of the plaintiffs is protected under the provisions 
of clause (4) of section 37, Act XI of 1859, and secondly whether 
the tenure has been annulled. 


As regards the first question it appears that the estate consists 
only of 2 bighas, 14 cottas of dust land. The learned District 
Judge however, has held the land is one on which a garden has been 
made because it formed part of 1o bighas of land which was once a 
garden and is called Seal's garden. I am of opinion that he is wrong 


(1) (1900) I. L. R, 23 Mad. 547 F. B. 
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in this view. The land ceased to be garden about a quarter of 
a century ago, and tenants have been settled on the lands since then: 
The mere fact that a garden was made on a piece of land a quarter 
of a century before: the sale would not make it land “on which a 
garden has been made " for all time to come. The land comprised 
in estate No. 1678 for a very long time has been, and at the time 
of the sale was busti land. In the plaints themselves, the lands are 
described as homestead lands. Iam accordingly of opinion that the 
tenure does not fall within the exception to section 37 of Act XI of 
1859 and is Hable to be annulled. 


The next question is, whether the tenure has been annulled. It 
is no doubt true that a sale for arrears of revenue does not ipso faoto 
avoid incumbrances or under-tenures, but only renders them voldable 
at the option of the purchaser. See Tiiu Bibi v. Mohesh Chunder 
Bagchi (1). But the purchaser may annul an under-tenure not only 
by the institution of a suit against the under-tenure-holder but can 
do so by any suitable means. It has been contended on behalf of 
the appellant that it is not necessary to give any notice to the under- 
tenure-holder for avoiding the tenure, and reliance is placed on an 
observation in the judgment in the case of Dursan Singh v. Bhawant 
Koer (2) viz., that “the purchaser may elect to annul an under- 
tenure not only by institution of a suit or by giving a notice to 
vacate, but may indicate it by other means." In that case a notice 
was in fact given to the under-tentire-holder, and all that was meant 
to be said was that a formal written notice was not essential. The 
effect of a sale is not ipso Jacto to avoid under-tenures ; the purchaser 
has the option of avoiding them or keeping them intact. It is 
necessary therefore that the purchaser must by some unequivocal 
act indicate his intention to avoid under-tenure if he desires to do so. 
` A formal written notice to the tenure-holder would certainly be the 
most convenient mode of doing it, and this litigation demonstrates 
the difficulties in which the purchaser may be placed if he omits to 
serve a written notice on the tenure-holder. But I do not think that 
a formal notice is essential and although the election of the purchaser 
to avoid must be brought to the knowledge of the tenure-holder, a 
, Written notice is not the only mode in whichjit can be done. 

The learned District Judge has held that the verbal notice 
said to have been given to the plaintiff was not proved, and that 
the purchaser did nothing to avoid the incumbrance, but only started 
collecting rent on his own account which I hold can not be suff- 


(1) (1883) I. L. Ra 9 Cale, 683, (a) (1913) 17 C. W. N. 984 (987). 
ai 
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cient notice to the plaintiff". But the Court of first instance 
found that on the purchaser's demanding rent from the tenants, 
they informed the plaintiff of it, but that he declined to assist 
them unless they paid off the arrears, of rent due from them, that 
the purchaser sued the tenants for rent, took out warrant of attach- 
ment in execution of decrees and realised rents from the tenants 
in repudiation of the plaintiff's title, and that Court came to the 
conclusion that the purchaser is in actual possession of the taluk 
through the tenants. These findings have not been displaced 
on appeal. If these findings are correct they shew that the plaintiff. 
had not only notice of unequivocal acts on the part of the purchaser 
indicating his election to avoid the mokarari, but that the purchaser 
had in fact obtained possession of the estate. 


It was pointed out on behalt of the respondents that in the 
case of Mir Wastruddin v. Lala Deoki Nandan (1), the forcible 
taking away of crops of the tenants by the purchaser and the institu- 
tion of rent suits which must be taken to be strong indications of 
the purchaser’s intention to avoid under-tenures were held not to 
be sufficient. But in that case the purchaser sought to annul 
under-tenures and recover possession more than 12 years after 
the date of the sale, and those facts were considered by the learned 
Judges as bearing upon the question of limitation. The rent 
suits instituted against some of the tenants was withdrawn as soon 
as the latter denied the plaintiff's title and no further attempt was 
made to enforce the right to realise any rent from any of the tenants 
of the property. The only attempt of possession consisted in 
an endeavour by a servant to take away crops grown by one of the 
many tenants of the estate and the learned Judges held that an entry 
upon the land for this purpose, an entry which resulted in a convic- 
tion for theft and criminal trespass did not constitute possession 
much less possession of the entire estate for the purposes of 
limitation. 

In the present case there is no question of limitation. Had the 
purchaser instituted a suit for annulment of the plaintiff's mokarari, 
they could have no possible defence to the action, and if the 
purchaser has succeeded in obtaining possession of the estate 
peacefully and openly and is in possession of the estate by receipt 
of rent through the tenants, the mokarari of the plaintiff must be 
held to have been annulled. The lower appellate Court has how- 
ever not come to clear findings upon the facts found by the Court 
of first instance. The decrees of the Lower appellate Court are 


(1) (1907) 6 C. L. J. 486 (489). 
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accordingly set aside and the cases sent back to that Court. 
The Court will come to clear findings upon the facts found 
by the Munsiff indicated above, and dispose of the appeals accord- 
ing to law. Costs to abide the result. 


Beachoroft J.—All civil suits the value of which does not 
exceed Rs, 500 are cognizable by Courts of Small Causes, subject to 
the exceptions contained in the First Schedule of the Provincial 
Small Cause Courts Act, and to the provision of any special Act. 
Suits for rent, other than house rent, are included in the First 
Schedule of the Provincial Small Cause Courts Act. But the 
Local Government has authority to vest Judges of Small Cause Courts 
with powers to try rent suits. No notification has been made vest- 
ing Small Cause Court Judges in Bengal in general, nor the Judge 
of first instance in this particular case with such powers. I am 
therefore of opinion that this appeal is not incompetent. 


As regards the question of annulment of an under-tenure I agree 
with my learned brother in thinking that no particular method of 
expressing an intention to annul an undertenure is necessary, but 
that any unequivocal act is sufficient which indicates the intention 
to annul and which brings that intention to the knowledge of the 
under-tenure-holder. The learned Judge has found against the 
story that definite notice was given by the purchaser to the under- 
tenure-holder. There remains the question of the collection of 
rent from the tenants. In my opinion it is impossible to lay down 
any hard and fast rule as to how far collection from tenants may 
be taken not only to indicate the intention to annul but also 
to establish the fact that that intention was brought to the knowledge 
of the under-tenure-holder. Collection from so large a majority of 
the tenants as to amount to obtaining possession of the estate would 
probably be sufficient to indicate the intention to annul to the 
under-tenure-holder. But other considerations might come in, eg., 
whether the number of tenants was large or small, and whether 
collections were made openly and secretly. It is needless to multi- 
ply examples. Itis sufficient to say that two things must be estab- 
lished (1) a definite intention to annul, (2) an indication of that 
intention to the under-tenure-holder. 

As the learned Judge has dealt with this part of the case appa- 
rently with the idea that a definite notice was necessary I agree in 
- the proposed order of remand. . 
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As regards the remaining question whether the under-tenure was 
protected under clause 4 of section 37, Act XI of 1859, it is clear 
that in so far as protection is claimed on the ground that the land is 
garden land, the claim must fail. It is apparently now a mill basti 
but the learned Judge held it was protected because it was part of a 
large area on which a garden was once made. Now the 4th clause 
of section 37 clearly contemplates improvements or works of a 
permanent character. These are protected irrespective of whether 
the lease was or was not given for the purpose of the workin . 
question. 

But to afford protection the work must still be in existence or the 
land be used for the purpose of the work. The wording of the 
clause is *leases of land whereon ..... gardens have been made." 
The perfect tense denotes a present state. If the garden has ceased 
to exist, the fact that there was once a garden on the land will not 
protect it. 

Whether the land would be protected as part ofa mill basti 
would depend on a varlety of circumstances. Land on which there 
are merely temporary huts is not of course on that account protect- 
ed, but if the basti land is covered by the lease of land on which the 
mill stands, or if the basti is an integral part of the mill and exists 
only for the purposes of the mill, itis possible that it might be pro- 
tected. It is not, however, necessary to pursue this point further as 
protection has not been sought on "this ground> 

Appeals allowed ; cases remanded, 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Justice 
Beachcroft. 
SUSIL KUMAR BANERJEE 


2. 
APSARI DEBI AND orners*, 
Will-—Indian Succession Act (X of 1665), Sec. 40—Testamentary capacity— 
_ Burden of proof—Witness’s assertion that the testator was in full posses- 
sion of his senses, value of—Will, terms of, unusual—Testamentary 
character, evidence of, doubtful—Mental powers—Valid requisites—Sound 
and disposing mind—Signing of one's name. 

The testator must be of sound and discerning mind and memory, so as 
to be capable of making a disposition of his property with sense and judgment 
in reference to the situation and amount of such property and to the 
relative claims of different persons who are or might be the objects of his bounty. 

Where a testator is of sound mind when he gives instructions for a will, 
and at the time of signature, accepts the instrument drawn in pursuance 
thereof, even though not able to follow its provisions, he is deemed to be of 
sound mind when it is executed, 

Perera v. Perera (1) referred to. 

Mere ability to sign one’s name does not necessarily imply the possession 
of the full mental powers requisite for a valid disposition of property. Nor 
is it sufficient to show that the testator was conscious when he executed the 
instrument. 

The burden is upon the propounder of the will to show that the testator 
had testamentary capacity, that is, capacity to comprehend the nature and 
effect of his act; to discharge this burden, it must be shown that he was 
able to dispose of his property with understanding and reason, that he was 
able to realise his position, to appreciate his property and to form a judgment 
with respect to the parties whom he decided to benefit, 

An assertion by a witness that the man was in full possession of his sénses 
at the time of making of the will, is of little value ; it is merely an expression 
of his opinion, the value of which depends in a large measure on the facts 
observed by him. 

Kinnas v. Kinne (a) referred to. 

A Court willnot reject a will, merely because its terms appear extra- 
ordinary, against clear evidence of due execution by a competent testator. But 
where the terms are unusual and the evidence of testamentary capacity doubtful, 
the vigilance ofthe Court will be roused, and, before pronouncing for the 
will, the Court will require to be satisfied beyond all reasonable doubt that 
the testator was fully cognisant of its contents and in a condition to exercise and 
did exercise thought, judgment, and reflection respecting the act he was doing. 

It is always difficult for Judges who have not seen and heard the witnesses 
to refuse to adopt the couclusion of fact of those who have, This principle 
embodies the general rule, but iis not of universal application; and where the 
case is one not so much of estimate of credibility of the witnesses for the 


* Appeal from Original Degree No, 96 of 1913, against the decree of H. P. 
Duval Esq., Distiict Judge of Alipur, dated the 2nd January, 1913. 
— (1) (1901) A. C, 354. (2) (1831) 9 Conn. 103. 
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propounder of will, who have been believed by the trial Court, as of the effect 
of their statements on the assumption that they have spoken the truth, the 
appellate Court will not hesitate to reverse the judgment ofthe primary Court, 
if good grounds are made out, 

Appeal by rhe’ Objector. 

Application for Letters of Administration with a copy of the 
will annexed. 


The material facts and arguments appear from the judgment. 
Babu Susil Madhab Mullick for the Appellant. 
‘Dr. Dwarka Nath Mitra, Babus Pramatha Nath Ganguli and 


Probodh Chandra Dutta for the Respondents. 
C. A. V. 


The judgment of the Court was delivered by 


Mookerjee, J.—This appeal is directed against the grant of 
letters of administration, with a copy of the will annexed, to the 
estate of one Haralal Banerjee who died on the 22nd August 1895. 
Haralal Banerjee was the eldest of three brothers, of whom the 
second was Kaliprasanna Banerjee and the youngest was Sarat 
Chandra Banerjee. In 1890, a suit for partition had been brought 
by the youngest brother, and when Haralal died, the brothers 
had apparently ceased to be members of a joint family, Haralal 
left a widow, Nistarini (who is described as his second wife), a 
daughter by her named Faring, alias, Sukamari, and four other 
daughters by his first wife Gangamani who had predeceased 
him, namely, Apsari, Puti altas Sarojiti, Baraburi alias Promila and 
Chotaburi alias Sorosibala. At the time when Haralal died, his wife 
Nistarini was in the family way and was on the 15th November, 1895 
delivered of a posthumous son, subsequently named Susil Kumar 
Banerjee. On the roth February, 1912, more than sixteen years 
after the death of Haralal, his three daughters by the first wife 
(other than Promila who had died meanwhile) apvlied for letters 
of administration, to his estate with copy annexed of a will alleged 
to have been executed by him on the day of his death. The ap- 
plication was opposed by the infant son of Haralal through his 
mother, onthe ground thatthe alleged will was not genuine and 
that his father had no testamentary capacity at the time when 
heis said to have executed the instrument. The District Judge 
has pronounced in favour of the will, and has directed letters 
of administration to issue to the three surviving daughters by the 
first wife, each of whom is a legatee under the will. On the 
present appeal, preferred by the infant tHrough his mother, it has 
been argued that the genuineness of the will has not been 
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established, and that the propounders have failed to discharge the 
burden which lay upon them to prove that the deceased had testa- 
mentary capacity at the time of the alleged execution of the will. 
Before we examine the evidence, it is desirable to set 'out briefly the 
provisions of the will. l 


The will recites that the executant had been suddenly attacked 
with illness, that his body had become very weak, and that he was 
in apprehension of death. The will then states that the testator had 
no male issue, that he accordingly thought it advisable to make 
some arrangement, and that to carry out his directions, he appointed 
his brothers Kaliprasanna and Sarat Chandra as the executors. 
Then follow two schedules; in the first, the debts and assets are 
` stated; in the second, various legacies are specified. In the first 
schedule, in the enumeration of the assets, a sum of Rs. 5525 is 
mentioned as money for purchase of a house; this, it has been said, 
is an erroneous statement, as a house had been purchased precisely 
for that. sum on the 12th November, 1893 (Ex. B). In the second 
Schedule, there is a legacy of Rs, 3,000 for the eldest daughter 
Apsari, Rs. 1,500 for her daughter, Rs. 1,000 each for Puti, Baraburi 
and Chotaburi, Rs. 2,000 for the marriage of Faring (the daughter 
by the second wife) and an additional sum of Rs. 1,000 for her. 
There is also a direction to pay Rs. 100 to one Nanigopal Mookerjee, 
possibly the sister’s son of the testator. There is finally a direction 
that the balance do belong to his wife Nistarini. The will purports, 
on the face of it, to bear the signatures of two attesting witnesses, 


Satya Charan Mookerjee and Chandra Kumar Bannerjee, both resi- ` 


dents of the locality where the testator resided, the former a medical 
practitioner, the latter a Government pensioner. 


Before we determine whether the alleged testator was of sound 
- mind, within the meaning of section 46 of the Indian Succession 
Act, we must consider how far the case for the petitioner is affec- 
ted by the fact that there has been a delay of many years before the 
will has been actually produced in Court, 'The District Tudge has 
held that satisfactory explanation has been offered in this respect, 
and that the mere fact of delay does not tend to throw doubt upon 
the genuineness of the will. In concurrence with the District Judge 
we hold that, after the death of Haralal, the will was in the custody 
of his youngest brother Sarat Chandra and that after the death of the 
latter, the will was found amongst his papers by his son. Krishnahari, 
who, after some delay, made it over to Apsari, the eldest daughter of 
the testator, The evidence shows that Krishnahari found the will 
among the papers of his father in April, 1z9rr, but did not make it 


503 


Civit. 


1914. 
nd 
Susil Kumar 
e. 
Apsari Debi. 


Mookerjee, y. 


50 - 


Civita 


IgI4; 
Neve 
Susil Kumar 


8 
Apsari Debi. 


"Mookeriee, F. 


THE CALCUTTA LAW JOURNAL. [VoL. XX. 


over to Apsari till November 1911; as he explains, he took. time to 
consider whether he should make over the will which had been kept 
by his father in the ironsafe so long. It is needless to consider 
whether-this isan absolutely true explanation of his conduct; it is 
not altogether improbable that he decided to deliver the will to 
Apsari, only after his mother had been sued by the infant son of 
Haralal for recovery of money due on a promissory note executed 
by his father. It is only necessary to observe that it is proved that 
Apsari did not obtain possession of the will till within three months 
of the date when she, along with her two sisters, applied for letters 
of administration. In these circumstances, we hold that the delay in 
the production of the will has been sufficiently explained. 


Two points now require consideration, namely, first, whether 
what purport to be the signatures of the testator on the will were 
made by his hand, and, secondly, whether he had at the time sound 
mind within the meaning of section 46 of the Indian Succession Act. 
As regards the first question, wea reinclined to adopt the view that 
the signatures are genuine. No good reason has been assigned to 
discredit, in this respect, the testimony of the two witnesses who have 
deposed that the testator signed the document. We are fortified in 
this opinion by a comparison of the signatures in the will with the 
admitted signatures of the testator. There isa striking resemblance 
between the two sets of signatures, but not that absolute identity 
which, in many instances, may furnish indications of deliberate imita- 
tion by the careful forgerer. The first signature, however, on the 


` face of it, gives ample indication that it had been written by a man 


in a very feeble state of health. The second signature consists of 
initials and-ends in a scrawl, as if the effort to make the first signa- 
ture had proved too much for the strength of the executant. We 
now proceed to consider the second question, namely, that of testa- 
mentary capacity on the assumption that the will was signed by 
Haralal. 


It appears from the evidence on both sides that Haralal had been 
ill for about ten or twelve days before he died. Itis also clear that 
he had an attack of fever, but the medical witness for the petitioners 
adds that he had also dysentery. He was, during the first week of 
his illness, under the treatment of a Kabiraj. ‘Three days before his 
death, Satya Charan Mookerjee, an Allopathic Medical practitioner, 


was called in. He treated him for two days. On’ the third day, he 


called in, for purposes of consultation, Dr. Rajendranath Mallik. 
This was on the day that Haralal died. The evidence on both sides 


NN 
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shows that Dr. Mallik came to see the patient in the afternoon Civil. 
between 5 and 6; according to Satya Charan, Dr. Mallik attended 1914. 
also in the morning. It further appears, from the evidence on the Bn 
side of the objector, that on the same day, at about 2 r.m., Mani- 


Ee: 
mohan Mookerjee, father-in-law of Haralal, called in another Apsari Debi. ° 
physician, Dr. Mohendranath Ray. Satya Charan admits that he  Mookerjee, y. 
himself came to. see the patient twice on that day, once in the EG 
morning and a second time in the afternoon.  Haralal died early in 
the evening. The evidence indicates the time as between 7 and 8- 
o'clock, possibly a little later. We have, therefore, the fact that the 
physicians attended on the dying man five times in the course of the 
day, namely, Satyacharan twice, Dr. Mallik twice and Dr. Ray once. 

The will is said to have been executed by Haralal in the afternoon 
between 5 and 6 r.w,. £e, about two hours before his death. The 
frequent visits of the different physicians indicate plainly that the 
condition of the patient was grave, and there are other circumstances 

, which unmistakably indicate that the illness had taken a serious turn 

v. atleast two or three days before his death. We have first the fact 
that the mode of treatment was changed, and Sátya Charan, in whose 
charge the patient was placed, found it necessary to call in a con- 
sulting physician on the third day after he had taken him in hand. 

We have, in the second place, the fact that messengers were sent to 
bring in the daughters of Haralal. Nanigopal, his nephew, went away 
to Jessore on the night of the 2oth August and returned with Apsari on 
the morning of the 22nd August, the day on which  Haralal 

- died, The other daughters arrived late in the same evening after 
Haralal had passed away. All these circumstances incontestably 
show that the illness of Haralal had caused serious anxiety 
to his relations at least three days before his death, and that, 
on the day of his death, his condition was such as to necessitate 
the attendance of three physicians on five occasions at his bed- 
side. The Court must, consequently, scrutinize with care and 
caution the evidence as to his testamentary capacity at the time 
when he is said to have executed the will. 


It is unfortunate that of the three medical aftendants, who 
saw the patient on that date, Dr. Mallik and Dr. Ray are both 
dead, and we are left with the testimony of the sole survivor, 
of whom it is no disparagement to say that he does not hold, 
the diploma of any recognised medical institution. It is a matter 
for legitimate comment that no attempt was made on. behalf of 
the petitioners to obtain from the witness detailed information 
as to the nature of the illness and the condition of the patient. 
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Satyacharan made the somewhat bald statement that Haralal 
died of fever and dysentery and was in full possession of his 
senses up till 5. 30 or 6 P. x. Satyacharan had been asked to 
produce his prescription book; he did so and was at liberty to 
refresh his memory by reference thereto. It does not appear that 
he did so; but it seems probable that a reference to the pres- 
criptions might have enabled him to give more definite infor- 


, mationas to the condition of the patient than he actually did. 


Italso appears from the evidence on the side of the objector 
that Dr. Mallik injected some medicine into the body of the patient 
when he saw him in the afternoon. No attempt was made to 
get out from Satyacharan what happened when Dr. Mallik came 
in, though it is clear from the evidence that the two met and 
were with the patient for some time. We have, on the other 
hand, the assertion of the witnesses for the objector that the tem- 
perature of Haralal was very high and that he was delirious. 
Even if it be assumed that there is an element of exaggeration in 
the descriptions given by the witnesses for the objector who are 
laymen, it cannot be seriously disputed that the evidence adduced 
by the petitioners is by no means convincing. 'The burden was 
upon the propounders to show that the testator had testamentary 
capacity i.e., capacity to comprehend the nature and effect of his. 
act; to discharge this burden, it must be shown that he was able to 
dispose of his property with understanding and reason, that he was 
able -to realise his position, to appreciate his property and to form 
a judgment with respect to the parties whom he decided to bene- 
fit The direct evidence, upon which the propounders rely, is, 
from this point of view, not of much assistance ; an assertion by 
a witness that the man was in full possession of his senses, is 
of little value; it is merely an expression of his opinion, the value 
of which depends in a large measure on the facts observed by 
him. As Williams J. observed in inne v. Kinne (1), the opinion 
of-witnesses as.to competency are entitled to little regard, unless 
supported by good reasons founded on facts which warrant them. 
It is concievable that, at this distance of time, the witness might 
have found it extremely difficult to recollect the facts he had then 
observed; we are not unmindful thatlapse of time may sometimes. 
account for the meagreness of the evidence or for lacuna therein. 
But itis a matter for legitimate comment that, in the present 
case, no attempt whatever was made on behalf of the propounders 
to obtain the details from the witness; it is not as if the witness 


(1) (1831) 9 Conn. 102. 
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was asked to give the information and failed to recollect what 
he had noticed many years previously. 


The difficulty in the way of the petitioners is further enhanced 
by the fact that no particulars are given as to the time and mode 
of preparation of the will. The two attesting witnesses merely 
state that they signed the will. Satyacharan does not state in exami- 
nation-in-chief the name of the person who had asked him to be 
an attesting witness, but in cross-examination it has been brought out 
that the request came from the testator. Chandra Kumar Banerjee 
cannot recollect who asked him to become a witness. Neither 
witness is able to give any information as to whether there was a draft 
and whether instructions had been given as to the contents of the will, 
and, if so, by whom. In these circumstances, the evidence of the 
writer would have been a valuable aid in determining the question 
of validity of the will. Satyacharan cannot say who the writer was. 
Chandra Kumar Banerjee has no personal knowledge of the subject, 
but adds thathe had heard that one Annada Prosad Sarkar was 
the scribe. Krishnahari then comes forward with the story that 


‘they had two officers Bishunpada Banerjee and Annada Prosad Sarkar, 


both of whom had left their service some years previously. He then 
states that the will was in the handwriting of Annada Prosad 
Sarkar, and adds that Annada was in some village not known within 
Katwa in the District of Burdwan. This is said obviously with 
a view to explain why Annada had not been called. The 
next witness Nibaran Chandra Mookerjee, however, asserted 
that Annada had a  rice-shop in Kidderpore where the 


` parties resided, and, though asked, had not agreed to give evidence. 


In cross-examination, it transpired that no corroboration could be 
obtained of the allegation that Annada had refused to give evidence, 
because none else besides the witness was present when Annada is 
said to have made the statement. We have consequently the fact that 
the writer has not been called; itis not proved beyond doubt that 
a serious effort was made to obtain his evidence; in any event, if 
the petitioners had good reason to suppose that he could not be 
trusted to tell the truth, they might have asked the Court to sum- 
mon him, with liberty to both parties to cross-examine him, if neces- 
sary. We have thus no information as to the instructions, if any, 
given by the testator for the preparation of the will, except the 
bare statement by Satyacharan that he spoke about the will for two 
or four days previously. Evenethis does not give any indication 
that the testator had expressed his intention to make a will, or, as 
to the details of its terms, or that he had consulted any body abaut 
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.Civin ` making a will. We do not know when, if at all, instructions were 
k i. given. We do not know that the provisions in the will, as it stands, 
ow represent the wishes of the testator. In addition to this, we have 
pone DM the fact that there is no reliable evidence to show that the will as 
Apsari Debi. drawn up was, before execution, read over to the testator, and its. 
Maketi, y. terns approved by him. Satyacharan, in his cross-examination, 


WESS alleges that some one read out the will, who he could not remember ; 
he does not say, however, at what stage the will was so read over,. 
The person -who read over the will, if the story be true, should 
undoubtedly Have been examined. We have consequently a will 
executed by aman about two hours before his death, when his 
condition was critical and when, according to the evidence, he was 
restless with pain, without any information either as to the instruc- 
tions, if any, given by him, or, the tims when and the person to 
whom the directions were given, and without any evidence to show 
that the will as prepared was, before executtion, read over to and 
approved by him. The Court called upon to pronounce in favour 
of such a will, would, on well-recognised principles, to which a brief 
reference will presently be made, refuse to hold in favour of the 
_propounder. i 

But in the present case we have the additional fact that 
the contents of the will tend materially to confirm the conclusion 
against the operative character of the instrument. As we have 
already stated, the will contains*a serious misstatement, inasmuch 
as it concludes amongst the assets a sum of money for the purchase 
of a house which, asa matter of fact, had been purchased by the 
testator twenty months earlier; the recitals in the conveyance, - 
together with the details of the currency notes paid to the vendor, 
show that the transaction had been completed. But, in addition to 
this misstatement in the will, we have what cannot but be regarded 
as a serlous omission from the will. As we have already mentioned, 
the wife of the testator was in the family way anda posthumous 
son was born within three months of his death. It may safely be 

assumed that the testator was aware of the condition of his wife; yet 
the will makes no provision whatsoever for the possible child, though 
legacies are given to every one of the daughters and even to the 
grand-daughter, The will recites that, up to that time, the testator 
had no male issue; yet it makes no reference to the possible child 
and makes a disposition of the properties which would completely 
disinherit the son, if one was born. It is difficult to.believe that 
if the will as drawn up, was really the act of the testator ‘and 
represented his wishes and judgment, no reference should be 
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made to the possible child and no provision made for it, whether 
a daughter or a son. On the other hand, if the terms of the 
will were practically settled by the brothers or other well-meaning 
relations of the testator, when enfeebled by mortal illness and 
almost within sight of the end, they might have arranged for pro- 
visions like-those we find in the will, in ignorance of the condition 
of the testator’s wife. It is further clear that if the available cash 
alone was taken into account, very nearly the whole of it was given 
away in legacies, and practically nothing but the houses was left for 
the widow. The provisions of the will are consequently such as are 
calculated to excite suspicion. No doubt, as pointed out by the Judi- 
cial Committee in Bullikunwar v. Bhagirathi (1), a Court will not reject 
a will merely because its terms appear extraordinary, against clear 
evidence of due execution by a competent testator», But where the 
terms are unusual and the evidence of testamentary capacity doubtful, 
as the Judicial Committee observed in Dufour v. Croft (2) and 
Harwood v. Bakar (3), the vigilance of the Court will be roused, 
and, before pronouncing for the will, the Court will require to be 
satisfied beyond all reasonable doubt .that the testator was fully 
cognizant of its contents andin a condition to exercise and did 
exercise thought, judgment, and reflection respecting the act he was 
doing: Tyrrell v. Painton (4). Upon a careful scrutiny of the entire 
evidence, we are of opinion that the propounders have failed to 
establish that the testator had sound and disposing mind when he 
.is said to have affixed his signature to what purports to be his will. 

The principle applicable to cases of this character is now settled 
beyond possibility of dispute. Mere ability to sign one’s name dovs 
not necessarily imply the possession of the full mental powers requi- 
site for a valid disposition of property. Nor is it sufficient to show 
that the testator was conscious when he executed the instrument. As 
Creswell J, said in Sefton v. Hopwood (5) “it is not sufficient in 
order to make a will that a man should be able to maintain an ordi- 
nary conversation and to answer familiar and easy questions. He 
must have more mind than suffices for that, He must have what the 
old lawyers called a disposing mind; he must be able to dispose of 
his property with understanding and reason. ‘This does not mean 
that he should make what other people may think a sensible will or 
a reasonable will or a kind will. But he must be able to understand 
his position, he must be able to appreciate his property, to form a 
judgment with respect to the parties whom he chose to benefit by it 


(1) (1908) 9 C. W. N. 649. (a) (1840) 3 Moo. P. C, 146. 
(3) (1840) 3 Moo. P, C. 282. ` (4) (1894) P. ist. 
(5) (1858) 1 F. & F. 579. 
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after death; and if he has capacity for that, it suffices.’ Sir John 
Nicholl observed in Marsh v. Tyrrell (1), “it is a great but not 
uncommon error to suppose that because a person can understand a 
question put to him and can give a rational answer to such ques- 
tion, he is of perfect sound mind and is capable of making a will 
for any purpose whatever, whereas the rule of Jaw, and it is the rule 
of common sense, is far otherwise." As Redfield J. said in Converse 
v. Converse (2), “in order to execute a valid will, one must have 
sufficient active memory to recall his family and his property and to 
form a rational judgment in regard to the deserts of the one, and the 
disposition of the other with reference to such deserts ”. (Delafield 
v. Parish (3)]. The position is somewhat different where a testator 
has given instructions for his will while his mind is still in vigour, 
and, then, with the requisite degree of knowledge, executes the 
instrument shortly before his death; Parker v. Kelgate (4), Woomesh 
Chunder v. Rashmohini (5) affirmed by the Judicial Committee on ap- 
peal Rashmohiniv. Umesh (6). As Lord Macnaghten said in Perera v. 
Perera (7), where a testator is of sound mind when he gives instruc- 
tions for a will, but at the time of signature accepts the instrument 
drawn in pursuance thereof, even though not able to follow its provi- 
sions then, he must be deemed to be of sound mind when it is 
executed, The case before us does not fall within this rule, of which 
the cases of Kusum Kumariv, Satishenira (8) and Venkala v. 


Baggiammal (9) may be mentioned ag recent illustrations, On behalf 
,of the respondents, the view, however, has been earnestly pressed 


upon us that a Courtof Appeal should be extremely slow to disagree 
with the primary Court on a question of appreciation of oral evidence. 
We are not unmindful that, in the words of Lindley M. R. in Coghlan 
v. Cumberland (10), quoted with approval by Lord Collins in Shunmu- 
garoya v. Manika (11), it is always difficult for Judges who have not 
seen and heard the witnesses to refuse to adopt the conclusion of 
fact of those who have: Shama Charn v. Khettromont (12), Mannavula 
v. Annapurin (13). The principle mentioned, no doubt, embodies 
the general rule, but is not of universal application, and cases are by 
no means rare where an Indian appellate Court has taken a different 


(1) (1827) a Hagg. 84 (122). (2) (1849) 21 Ver. 168, 

(3) (1862) 25 N. Y. 9. (4) (1883) L. R. 8 P. D, i171. 
(5) (1893) 1. L. R. a1 Calc. 279. 

(6) (1898) I. L. R. 25 Calc. 824. ` (7) (1901) App. Cas. 354. 

(8) (1909) 13 C. W. N. 1128. (9) (1912) 23 M. L.J. 54. 


(10) (1898) 1 Ch. 704. (11) (1909) L. R.*36 I. A. 185; I. L. R. 32 Mad. 400 
(12) (1899) I. L. R. 27 Calc. sar; L. R. 27 I. A. 10. 
(13) (1912) 10 M. L. T. 304; 2 M. W.N. 339. 


ft 
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view on the facts with reference to the validity of a will, from that 
taken by the primary Court, and the conclusion of the appellate 
Court has been ultimately affirmed by the Judicial Committee. 
Rashmohini v. Umesh Chunder (1); Gangamoyi v. Trotluckkya 
Naih (3); Bullikunwar v. Bhagirathi(3). Here, however, the case 
is one not so much of estimate of credibility of the witnesses for the 
petitioners, who have been believed by the trial Court, as of the 
effect of their statements on the assumption that they have spoken 
the truth. The decision of the District Judge is vitiated by his 
failure to test the evidence from the standpoint of the fundamental 
principle that the testator must be of sound and discerning mind and 
memory, so as to be capable of making a disposition of his property 
with sense and judgment, in reference to the situation and amount 
of such property and to the relative claims of different persons who 
are or might be the objects of his bounty. It does not necessarily 
follow that in order to entitle us to disagree with the conclusion of 
the trial Court, we must disbelieve the witnesses who have been 
accepted as truthful by that Court. In this connection, the observa- 
tions of Baron Parke in Baker v. Ba/t(4) may be usefully remem- 
bered: “in a Court of probate where the onus probandi most 
undoubtedly lies upon the party propounding the will, if the cons- 
cience of the Judge, upona careful and accurate consideration of 
all the evidence on both sides, is not judicially satisfied that the 
paper in question does contain the last will and testament of the 
deceased, the Court is bound to pronounce its opinion that the 
instrument is not entitled to probate; and it may frequently happen 
that this may be the result of an enquiry in cases of doubtful com- 
petency in particular, without the imputation of wilful perjury on 
either side ; or it may be, the Judge may not be satisfied on which 
side the perjury is committed, or whether it certainly exists." To 
the same effect are the observations of Lord Brougham in Panton 


.v. Williams (5): “ There is no duty cast upon the Court to strain 
- after probate, and to grant it where grave doubts remain wholly 


unremoved, and great difficulties oppose themselves to our progress, 
which we are quite unable to surmount. It may suffice to say that 
the proof eminently lies on him who sets up a will, and further 
that itis more fatal than to his adversary if he leaves difficulties 
entirely without explanations. It is much less material that those 
who seek to impeach a testamentary instrument should be unable to 


(1) (1898) I. L. R. 25 Calc. 824. 

(2) (1905-6) I. L. R. 33 Calc. 537; 3 C. L. J. 349. 
(3) (1905) 9 C. W. N. 649. (4) (1838) a Moo. P, C. 317. 
(5) (1843) 2 Curt. 530; 2 Notes of Cases, Sup. ar. 
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explain certain things in their case and should be forced to admit 
that their argument is not in every point consistent with all the facts, 
than thatthey who seek to establish the will should give no rational, 
consistent or intelligible solution of those difficulties which encumber 
their suppositions and obstruct the path towards the conclusion they 
would have us arrive at." In the case before us, we are unable to 
say that the propounders have satisfied us that the instrument put 
forward as the last will of Haralal Banerjee was executed by him 
when he had a sound disposing mind. 


The only other matter for consideration is, whether the case 
should be retried and the propounders allowed an opportunity to fill 
up the deficiencies in the proof offered by them; after an anxious 
examination of all the circumstances, we have arrived at the conclusion 
that the matter should not be reopened. "There would be a real 
danger of manufacture and manipulation of evidence if witnesses 
were now allowed to be brought fonvard to speak to events which 
happened nearly twenty years ago. 


The result is that this appeal is allowed, the decree of the District 
Judge set aside and the application for letters of administration made 
on the rgth February 1912 with reference to the alleged will of 
Haralal Banerjee dismissed. We direct however that the parties 
do bear their own costs throughout these proceedings. 


A. T. M. . 
Appeal allowed. 





Before Sir AsulosA Mooker jte, Knight, Fudge, and Mr. Fusitoe 
Beachcroft. 


RAMA PROSAD ROY CHOWDHURY AND OTHERS 
V. 
ANUKUL CHANDRA ROY CHOWDHURY AND ANOTHER." | 


Decree, execution of —Decree, validity of, if can be questioned in execution pro- 
ceedings—Principle—Execution, stay of—Interlocutory order—Civil Pro- 
cedure Code (Act V of 1908), Sec. 47. 


It is not open to a party, in proceedings in execution of a decree, to 
challenge the validity of the decree. A decree, even though it is not accord- 
ing to law, is binding and conclusive between the parties till it has been’ set 
aside in appropriate proceedings. 


* Miscellenous Appeal File No. 129 of 1g4 with Rule Nisi No. 401 of; 1914, 
from an order of Babu Asutosh Ghosh, Subordinate Judge of 24-Perganas, 
dated the 23rd March, 1914. 
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Sri Rajak Papanima v. Sri Vira Pratapa (1) and Girish v. Shoshi (2) referred 
to. Abdul Hayat Khan v. Chunia Kuar (3) and Muhammad v. Fatima (4) 
dissented from. 

When a Court has refused to stay execution of a decree on application 
made on the ground that asa proceeding to test the validity of the decree is 
still pending, no execution should be allowed till its determination, the order 
is of an interlocutory character and does not involve directly or indirectly 
an adjudication of the rights and liabilities of the parties. 


Mohabir v. Adhikari (5), Srimantu v. Srimantu (6), and Srinivas v. 
Kesho (7) referred to. 


Appeal by the Opposite Party. 
Application for execution of a decree in a suit for partition. 


The final decree in a suit for partition was amended at the 
instance of the respondent. He then applied for execution of the 
amended decree against the appellant. "The latter applied to set 
aside the decree on the ground that the order had been made ezparte 
without service of notice, and also for stay of proceedings in execu- 
tion till his objection had been heard and determined. The Court, 
notwithstanding that it did not determine the propriety of the order 
for amendment of the decree, refused to stay execution of the decree. 
Hence this appeal and application for stay of execution pending 
hearing of the appeal. 


Mr. P. N. Dutt and Babu Satis Chundra Ghatak for the Appel- 
lants. : 


Babu Surendra Nath Guha for the Respondents. 
The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against an order by 
which the Subordinate Judge has refused to stay execution of a 
decree in a suit for partition of joint property. The decree was 
originally made on the roth January 1912. One of the parties then 
applied, on the 18th March 1913, for amendment of the map attached 
to the decree. The decree was amended on the 13th September 
1913. "Thereafter the party, at whose instance -the amendment 
had been made; applied for execution of the amended decree. One 
of the other parties thereupon applied to the Court, which had 
granted the amendment, to set aside the decree, on the ground that 
the order had been made exparfe, without service of notice upon 


(1) (1896) L. R. a3 I. A. 35; I. L. R. 19 Mad. 249. 

(a) (1900) L. R. 27 I. A. trop. L. R. 27 Calc. 951 (967). 

(3) (1886) I. L. R. 8 All. 377. (4) (1889) I. L. R. 11 All, 314. 

(5) (1894) I. L. R. 21 Calc. 473. (6) (1901) L L. R, a4 Mad, 558. 
(7) (1911) 14 C. L, J. 489. 
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him. He also applied for.a stay of proceedings in execution till 
his -objection had been heard and determined. We are infor- 
med that the Court has not yet investigated whether the order was 
made exparte, but it has taken up for disposal the question, 
whether the proceedings should be stayed till the determination 
of that matter. The Subordinate Judge has refused to stay 
execution of the amended decree ; and the propriety of this order we 
are invited to consider in this appeal. 


A preliminary objection has been taken, on behalf of the 
respondent, to the effect that the order of the Subordinate Judge 
refusing to stay execution, cannot be challenged by way of appeal. 
In answer to this objection, two points have been urged on behalf 
of the appellants : f//s/, that it is open to them to contend that the 
decree has been improperly amended, and, consequently, should not 
be executed, and, secendly, that the order refusing to stay execu- 
tion, is an order under section 47 of the Code of 1908, and is 
appealable as a decree. 


In support of the frs/ ground reliance has been placed on the 
case of Abdul Hayai Khan v. Chunia Kuar (1), which was consi- 
dered by a Full Bench ofthe Allahabad High Court in the case 
of Muhammad, Sulaiman Khan v. Fatima (2). It may be conceded 
that there are expressions in the judgment in the case of Adul 
Hayai Khan v, Chunia Kuar (1), which tend to support the conten- 
tion of the appellants ; but we are not prepared to hold that it is 
open to a party, in proceedings in execution of a decree, to 
challenge the validity ofthe decree. It has been repeatedly held 
that a Court, called upon to execute a decree, must take the decree 


as it stands. It has no power to go behind the decree; in other 


words, it cannot entertain any objection as to the legality or correct- 
ness of the decree. The principle on which this view is supported 
is thata decree, even though itis not according to law, is binding 
and conclusive between the parties till it has been set aside in 
appropriate proceedings. If any authority is needed for this 
elementary proposition, reference may be made to the decisions of 
the Judicial Committee of the Privy Council in the cases of Sri 
Rajah Papamma Rao Bahadur v. Sri Vira Pratapa Korkonda (3) 
and Girish Chandra Lahiri v. Shoshi Shekhareshwar Roy (4). The 


(1) (1886) L L. R. 8 AlL 377. (2) (1889) I. L. R. 11 All 414. 


(3) (1896) L. Ri 23 I. A. 35; 1. L. R. 19 Mad. 249. 
(4) (1900) L. R. 27 I A. 110; L L. R 27 Cale. 951 (957). 


Vor. XX] HIGH COURT. 


Allahabad High Court, in the two cases mentioned, appear to have 
proceeded on the theory that, when a decree is sought to be enforced 
against a person, he is entitled to show that there is no -valid decree 
in existence; but it was overlooked that the validity of an existing 
and operative decree cannot be determined by the Court which is 
called upon to execute it. We hold, consequently, that it is not open 
to the appellants to go behind the amended decree, and to contend, 
in the proceedings now before us, that the amendment was impro- 
perly allowed. They have taken proceedings to test the propriety 
of the order for amendment ; but, until they obtain a decision in their 
favour in such proceedings, they must be treated as bound by the 
decree, 


In support of the second ground, reliance has been placed on the 
case of Musaji Abdulla v. Damodardas (1), which was doubted in 
the case of Ramchandra Kasturchand v. Balmukund Chaturbhuj (2), 
and on the case of Sivasami Naickar v. Ratnasami Natckar (3) 
which has been overruled in Madras [Sivagami v. Subrahmania (4)] 
and has been repeatedly doubted in this Court. Deohi Nandan 
Singh v. Bansi Singh (5). 

The question, whether the order of the Subordinate Judge is or 
is not open to appeal, must be determined with reference to the terms 
of section 47 of the Code of Civil Procedure of 1908. The crucial 
point is, whether it relates to the execution of the decree and deter- 
mines a question arising betweerf the parties to the suit in which the 
decree was passed. Now, the expression “relating to the execution 
of the decree" is vague and sweeping; but, as was pointed out in 
the case of Deoki Nandan Singh v. Bansi Singh (2), where the autho- 
rities on this subject will be found reviewed, the definition of the 
term “ decree,” as contained in section 2, must be read along with 
the provisions of section 47. This makes it plain that it is not every 
order made in execution of a decree that comes within section 47; 
if that were not so, every interlocutory order in execution proceedings, 
such as an order granting or refusing process for examination of 
witnesses, or an order on an application for adjournment, would be 
appealable, It was pointed out by this Court in Srinivasa Prasad 
v. Kesho Prasad (6), upon a full examination of the principles and 
authorities bearing on this topic, that an order in execution proceed- 
ings can come under section 47, only when it determines some 
question relating to the rights and liabilities of the parties with 

(1) (1888) I, L. R. 1a Bom, 279. (2) (1904) I. L. R. 29 Bom, 71. 

(3) (1900) I. L. R. 23 Mad. 568. (4) (1903) I. L. R. 27 Mad, 259. 
(8) (1911) 14 C. L. J. 35- (6) (1911) 13 C. L. J. 681. 
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reference to the relief granted by the decree, not when it determines 
merely an incidental question as to the mode of conduct of the 
proceedings ; Fogodishury v. Kailash (1), Mukhtar v. Mugarrab (2). 


‘Consequently, if the Court allows execution to proceed, overruling 


the contention of the judgement-debtor, that the decree has become 
inoperative by lapse of time, the order allowing execution to proceed 


is an order under section 47, because the order, in substance, 


decides that the judgement-debtor is still liable to have the decree 
enforced against him. On the other hand, when the Court has 
refused to stay.execution of a decree, on application made, not on 
the ground that the decree was incapable of execution, but on the 
ground that as a proceeding to test the validity of the decree was 
still pending, no execution should be allowed till its termination, it 
cannot be said that the order does in any way determine a question 
relating to the rights and liabilities of the parties with reference to 
the relief granted by the decree. An order of this nature is of an 
interlocutory-character and does not involve, directly or indirectly, 
an adjudication of the rights and liabilities of the parties: Mohadbir 
Prosad v. Adhikari Kunwar (3), Srimantu v. Srimantu (4), Srinivas 
Prosad v. Kesho Prosad (5) We are consequently clearly of 
opinion that the order of the Subordinate Judge refusing to stay 
execution is not an order under section 47, which has the charac- 
teristics of a decree under section 2 and is appealable as such. 
The appeal is dismissed with costs, one gold mohur. 
The Rule for ad interim stay is discharged, without costs. 
A. T. M, 
Appeal dismissed; Rule discharged. 


(1) (1897) I. L. R. 24 Cale. 725 (739). 
(2) (1912) I. L. R. 34 All. 530. (3) (1894) I. L. R. 21 Calc. 473. 
(4) (1901) I. L, R 24 Mad. 358. (5) (1911) 14C. L. J. 489, 


Before Mr. Fustice Cose and Mr. Fustice Walmsley. 
BOODHAN GOPE AND OTHERS 


v. 


MUSSAMMAT SAIRA AND OTHERS." — 

Land Revenue Reports, proof of—Evidence, admissibility 1n—S udicial notice, 

if any. 1 E 

A Court cannot take judicial notice of land revenue reports, and they 
cannot be accepted in evidence unless they are sufficiently proved. 

* Appealfrom Appellate Decree, No. 2938 of 1912, against the decree of 
F. R. Roe. Esq.. District Judge of Patna, dated the 6th June, 1912, modify- 
ing the decree of Babu ]. C. Bose, Munsiff at Behar, dated the 20th 
December, 1911, 


. VoL. XX] HIGH COURT. 


Appeal by the Defendants. 


Suit for rent, 


Plaintiffs brought a suit for recovery of rent. Defence inter alia 
was that there was a payment of rent for 1316 and 1317, and that 
as there was no radi crop ih the year 1316, plaintiffs ought not to be 
allowed rent for the same. 


The Court of first instance found that the plaintiffs failed to prove 
that there was any rabi crop in the year 1316, and accordingly did 
not give the plaintiffs a decree for the same. On appeal the learned 
District Judge relied on the land revenue reports of the year, and 
reversing the finding of the Court of first instance, assessed rent on 
the basis of the said reports. Against that decision the defendants 
appealed to the High Court. 


Babu Harihar Prasad Singh for the Appellants. 
Moulvi Mahammad Mustapha Khan for the Respondents. 
The judgment of the Court was as follows : 


The only question which has been seriously argued in this appeal 
is whether the lower appellate Court ought to have allowed rent 
to the plaintiffs for the radi crop of 1316. The Munsiff found that 
the plaintiffs failed to prove that there was any rabi crop that year. 
The judge assessed three maunds a bigha. The only reason he 
gave for this assessment was that the finding of the Munsiff that 
there was no rabi crop was not in accordance with the land revenue 
reports of that year. Butthe land revenue reports were not proved 
and there is nothing to show that the Court was entitled to take 
judicial notice of them. The lower appellate Court did not rely on 
any other evidence, and as the land revenue reports can not be 
accepted, the decision on this point must be set aside. 


The appeal also relates to the finding of the Judge with regard 
to the payment of rent for 1316 and 1317. But this point has not 
been strenuously pressed and is evidently concluded by the findings 
of fact. : 

The result is that the appeal will be allowed' to this extent that 
the sum of Rs. 67-4-9 will be deducted from the amount decreed. 
We make no order as to costs. 

Appeal allowed in pari, 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beacheroft. 


BISHUN PRASAD NARAYAN SINGH AND ANOTHER 
v. ; 
PHULMAN SINGH AND oruzns*. 


Malicious prosecution, suit for—Prosecution—A pplication to take proceedings 
under Sec. 107 of the Code of Criminal Procedure (Act V of 1898) ~Lawful 
action, if to be taken by Court—Maliciously and without reasonable and pro- 
bable cause setting the Court in motion—Prosecution, when commences—Notice, 
issue of, if necessary. 


An application by X to a Magistrate to take proceedings against Y under 
section 107 of the Criminal Proceduré Code, isa prosecution, entitling.Y to claim 
damages in an action for malicious prosecution, if the application was made 
maliciously and without reasonable and probable cause. 


Crowdy v. O'Reilly (1) followed. 
Kandasami v. Subramania (2) dissented from. 


If a person maliciously and without reasonable and probable cause, sets the 
machinery of the criminal law in motion, he ls responsible for the consequences, 
and cannot escape liability on the ground that the action taken by me Court 
was such as he did not intend or was erroneous in law. 


Parli v, Reed (3), Potter v. Gjertsen (4) and Pippet v. Hearn (5) referred to. 
Meeran v. Ratnavelu (6) dissented from. 


The point of commencement of a prosecution is independent of the result 
of the prosecution f. The prosecation—that act of the prosecutor, which 
renders him liable to be cast in damages, if malicious and not based on reason- 
able and probable cause—commences when the prosecutor has taken the initial 
step, namely, has made his complaint to the Magistrate. 


De Rosario v. Gulab Chand (7; and Golap Fan v. Bholanath (8) distinguished. 
Meeran v. Ratnavelu (6) dissented from, 


À prosecution exists where a criminal charge is made before a judicial officer 
or tribunal, and any person who makes or is actually instrumental in the 


making or prosecuting of such a charge, is deemed to prosecute it, and is 
called the prosecutor. 


* Appeal from Original Decree No. 375 of 1912, against the decree of Babu 
Hriday Nath Majumdar, Subordinate Judge of Mozufferpur, dated the 3oth 
May, 1912. 

(1) (1912) 17 C. Lr J, 105; 17 C. W. N. 554. 

(2) (1902) 13 M. L. J. 370. - 

(3) (1883) 30 Kansas 534; 2 Pacific Rep. 635, 

(4) (1887) 37 Minn. 386; 34 N. W. 746. 

(s) (1822) 5 B. and Ald. 634 (6) (1912) I. L, R. 37 Mad. 181. 

T (The question was left open in Jshwi v. Muhammad (1902) I, L. R. 24 
All, 368 (370)—Rep.) 

(7) (1910) I. L. R. 37 Calc.-358. (8):(1g11) I. L. R. 38 Calc. 880. 


- 
` 


* 


n 


Vor. XX] - — ' HIGH COURT. 
Appeal by the Plaintiffs: 


Suit for damages for malicious prosecution. 


The suit was dismissed on the ground that the plaint disclosed 
no cause of action. The material facts and arguments are set forth 
in the judgment. 


Babu Mahendra Nath Ray and Moulvi Muhammad Mustafa 
Khan for the Appellants. 


Moulvi Khurshed Hossain for the Respondents. 


The judgment of the Court was delivered by 


Mookerjes J.—This is an appeal by the plaintiffs in a suit 
for damages for malicious prosecution. The suit has not been tried 
on the merits. After the first witness for the plaintiffs had been 
examined, the Subordinate Judge stopped the investigation of the 
facts, and heard arguments on the preliminary objection that the 
plaint did-not disclose any cause of action and that the suit as laid 
was not tenable. He decided this point against the plaintiffs and 
dismissed the suit. On the present appeal, the question for consi- 
deration, consequently, is whether the plaintiffs have any cause of 
action, and for this purpose we must assume that the allegations of 
the plaintiffs are well-founded in fact. 


According to the plaintiffs} who are wealthy landlords in the 
district of Champaran, the first defendant, who was formerly in their 
employ and had been dismissed tor misconduct, preferred & com- 
plaint against them before the Magistrate in charge of Motihari on 
the oth July, 1910. In this petition, he stated that the plaintiffs had 
ordered their servants to surround and beat the complainant on the 
6th July, 1910 and not to allow him to go to Motihari. He prayed 
that security and recognizance bond might be taken from them, as 
otherwise his life and property would be in danger. The Magistrate 
examined the complainant on oath, who gave details of the incidents 
mentioned in his petition and stated additional facts in support 
thereof. He prayed finally that proceedings under section 107 of the 
Criminal Procedure Code might be taken against the present plaintiffs 
and their servants. The Magistrate, thereupon, recorded an order 
in the order-sheet in the following terms: “To Babu N. G. Basak 
for enquiry and report by 19th July." The Deputy Magistrate, to 
whom. the matter was madt over for enquiry and report, issued 
notice to the parties on the 14th July, rg10, to be ready with their 
evidence at the Madhubani Police Station on the 17th July. On the 
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date fixed, he examined nine witnesses for the first party (complainant) 
and ordered that those witnesses be cross-examined and the witnesses 
for the second party examined and cross-examined at the Motihari Court 
on the 21st July. The order-sheet, with these orders recorded thereon 
by the Deputy Magistrate, was put up before the Magistrate in charge 
on the roth July (the date fixed for the submission of the report); the 
latter officer recorded the following order thereon: *‘ Put up on 24th 
July, 1910.” On the 2181 July, five witnesses for the first party were 
examined and seven were cross-examined; at the same time, the 
23rd July was fixed for the examination of the witnesses of the 
second party. On that date, the examination of the witnesses was 
completed. The Government Pleader appeared on behalf of the 
petitioner, and as he prayed for time to be ready for the argument, 
the 26th July was fixed for the next hearing. The arguments were 
heard on that date, and on the 28th July the Deputy Magistrate 
submitted his report. The report is not on the present record, but 
we find that the Magistrate in charge considered it on the 2nd 
August, 1910 and passed his orders. He expressed the opinion 
that the Deputy Magistrate had held a fuller enquiry than he had 
intended ; his intention had been that the enquiry should be of an 
executive rather than of a judicial nature. It may be observed, 
parenthetically, that the order recorded by the Magistrate in 
charge, when he sent the matter for enquiry and report to the 
Deputy Magistrate, gives no indication of such intention, and 
on the rgth July, when the order-sheet was placed before him, 
with the orders recorded thereon by the Deputy Magistrate for the 
examination of witnesses of both parties, he did not instruct the 
Deputy Magistrate to make his enquiry of a summary character. 
However that may be, on the 2nd August, the Magistrate accepted the 
report and came to the conclusion that even a prima facie case had 
not been made out. He added that the petitioner, on his own show- 
ing was, an unfaithful and treacherous servant and a thoroughly 
unprincipled man, whose statements required very strong corrobora- 
tion, and tbat he had made a number of mis-statements and an 
intentional concealment of material facts. In this view, the Magistrate 
declined to proceed further on the application and directed that it 
be filed. On the 4th April, 191r, the plaintiffs instituted the present 
suit for damages for malicious prosecution, on the allegation 
that the charges brought against them by the first defendant in 
his petition and his statement before,the Magistrate on the gth 
July, 1910, were false, and had been made maliciously and “without 
reasonable and probable cause. The Subordinate Judge has held that 


afi’ 


^ 


Vor. XX.] HIGH COURT. 


the action does not lie, as there was no prosecution of the plaintiffs 
by the defendant. We are clearly of opinion that this view connot 
possibly be supported. On behalf of the respondents, a strenuous 
endeavour has been made to support the decree of the Subordinate 
judge from three points of view, namely, firs/, that an application to 
the Magistrate to take proceedings under section 107 of the 
Criminal Procedure Code was not a “ prosecution” ; secondly, that 
if it be assumed to be a “ prosecution,” no prosecution was 
commenced as no process was issued by the Magistrate against the 
plaintiffs ; and, /Airdiy, that if it be assumed that a prosecution was 
commenced, it was not actionable, as the plaintiffs did not suffer 
any damage therefrom. 


in support of the first contention that an application to a Magis- 
trate to take proceedings under section 107 of the Criminal Proce- 
dure Code is not a prosecution, reliance has been placed upon the 
decision in Kandasami v. Subramania (1), where it was ruled that 
to sustain an action for damages for malicious prosecution, there 
must have been a prosecution by the defendants of the plaintiffs 
for an offence. We are not prepared to accept this view. We 
adhere tothe opinion expressed in Crowdy v. O Reilly (2), that 
the term ‘prosecation’ should not be interpreted in the restricted 
sense in which it is used in the Code of Criminal Procedure, and 
that a proceeding maliciously taken against a person to compel him 
to furnish surety to keep the peate may be made the foundation 
of a suit for damages for malicious prosecution. It is worthy of 
note that the defendant invited the Magistrate to take action under 
section 107 of the Criminal Procedure Code, and an order under 
that section may ultimately lead to the detention of the person 
called upon to furnish security, under the circumstances mentioned 
in section 123: Hoporoft v. Emperor (3). It is further clear that the 
defendant stated facts to the Magistrate, which, if true, rendered 
the plaintiffs liable to prosecution for wrongful restraint and 
criminal intimidation. We feel no doubt whatever that the action 
taken by the defendant amounted to prosecution of the plaintiffs, 
so as to entitle them to claim damages in an action for malicious 
prosecution. ‘The first ground assigned by ‘the respondents in 
support of the view of the Subordinate Judge, consequently, fails. 


In support of the second contention, that no prosecution was 


commenced against the plaintiffs, because process was not issued: 


against them by the Magistraté, reference has been made to the 


(1) (1902) 13 M. L. J. 370. (2) (1912) 17 C. L. J. 105; 17 C. W. N. 554. 
(3) (1908) I. L. R 56 Calc. 165; 8 C. L. J, 518. 
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decisions in Meeran v. Rafnavelu (1), De Rosario v. Gulab (2) and 
Golap v. Bholanath (3). The first of these cases, Meeran v. Ratnavelu 
(1), supports the contention of the respondents ; but we are not 
prepared to accept it as well founded on principle. In that case, on 
receipt of a complaint the magistrate issued only a notice to the 
accused that a preliminary enquiry would be held ata certain time 
in the matter of the complaint. The accused was represented by 
counsel at the preliminary enquiry, and the complaint was ultimately 
dismissed under section 202 of the Criminal Procedure Code. The 


„accused then brought a suit for damages for malicious prosecution. 


Bakewell J. held that the procedure adopted by the Magistrate 
was not authorised by the Code and could not therefore ba attributed 
to the defendant so as to render him responsible for any damage 
caused thereby to the plaintiff. He also added that the prosecution 
of an accused commences with the issue of process after the 
complaint has been entertained by the Magistrate, and the prior 
proceedings constitute at most an attempt by the complainant to 
prosecute the accused. We arenot prepared to agree with either of the 
reasons assigned in support of the conclusion that a suit for damages 
for malicious prosecution was not maintainable. As regards the first 
reason, it is plain that if a person maliciously and without reasonable 
and probable cause, sets the machinery of the criminal law in motion, 
he is responsible for the consequences, arid cannot escape liability 
on the ground that the action taken” by the Court was such as he did 
not intend or was erroneous in law. As was said in Parli v. Reed (4), 
where this precise question was raised, a void process, procured 
through malice and without probable cause, is even more reprehen- 
sible, if possible, than a lawful process on a complaint which 
charges a criminal offence. Similarly, it was ruled in Potter v. 
Gjertsen (5), that if the complainant procures the process to issue, 


he ought to be responsible for all the consequences even though the . 


facts stated in his complaint do not justify it. In Pippet v. Hearn, 
(6), the Court observed * whether the indictment be good or bad, 
the plaintiff is equally subjected to the disgrace of it and put to the 
same expense in defending himself against it." As regards the 
second reason, it is equally plain that with a view to determine 
whether a suit for damages for malicious prosecution lay, the 


(1) (1912) I. L. R, 37 Mad. 181. (2) (1910) I. L. R. 37 Calc. 358. 
(3) (1911) I. L. R. 38 Calc. 880. : 

(4) (1883) 30 Kansas 534; 2 Pacific Rep. 635. 

(5) (1887) 37 Minn. 386; 34 N. W, 746. 

(6) (1822) 5 B & Ald, 634. 
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prosecution commenced as soon as the complaint was made 
to the Magistrate. The prosecution might be infructuous, if, 
for instance, no notice was served upon the accused. In such 
a contingency, the action for damages for malicious prosecution 
would fail, not because there was no prosecution commenced 
but because there was no damage done to the plaintiff, 
Reliance has also been placed upon the decision in DeXosario 
v. Gulab Chand (1) and Golap Fan v. Bholanath (2). These cases 
are clearly distinguishable. In the former case, a complaint was 
lodged before the Magistrate, who sent the case to the Police for 


enquiry and report. The complainant informed the Police Inspec- ` 


tor that he would not proceed with the case. The complaint was 
subsequently dismissed by~ the Magistrate. A fresh complaint was 
made through another person and was also dismissed. Fletcher 
J. hald that as the matter was sent to the Police for enquiry and 
report and no process was issused by the Magistrate, the prosecu- 
tion was not commenced. In the present case, notice was issued 
upon the plainitffs by the Deputy Magistrate, evidence was taken on 
both sides, and the Government Pleader appeared in support of the 
application by the complainant. Obviously, the plaintiffs in the case 
before us were ina very different position in the criminal Court 
from that occupied by the plaintiff in De Rozario v. Gulab Chand (1). 
The case of Golap Fan v. Bholanath (2) also is distinguish- 
able on the facts. But, it must be conceded that there are observa- 
tions in both the judgments, which tend to support the contention 
of the respondents. In Golap Jan v. Bholanath (2), Woodroffe J. 
is reported to have observed as follows: “if there is a prosecution, 
the commencement is the laying of the complaint: but it does not 
follow that that would be the commencement, if the prosecution 
falls through. " ‘With all respect, we are unable to accept the view 
indicated herein. Surely, the point of commencement of a pro- 
secution is independent of the result of the prosecution. The prose- 
cution—that act of the prosecutor, which renders him liable to be 
cast in damages, if malicious and not based on reasonable and 
probable cause —commences when the prosecutor has taken the 
initial step, namely, has made his complaint to the Magistrate. The 
prosecution may fail at one or other of various stages, but that can- 
not affect the time of commencement of the prosecution. The 
action of damages for malicious prosecution is not a creature of 


any Statute, and it is rather wide of the mark to investigate the - 


(1) (1910) I. L. R, 37 Calc. 358. (2) (1911) I. L, R, 38 Calc, 889. 
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precise meaning of the expression ‘prosecution, in th3 Criminal 
Procedure’ Code, or the exact point of time, when a prosecution 
may be said to commence within the meaning of that Code. A 
prosecution exists where a criminal charge is made before a 
Judicial Officer or Tribunal, and any person who makes 
or is actively instrumental in the making or prosecuting of sucha 
charge, is deemed to prosecute it, and is called the prosecutor ; 
thus, a person who lays before a Magistrate an information stating 
that he suspects and has good reason to suspect another or who 
prefers a bill against him before a grand jury, is engaged in a prose- 
cution (Laws of England, Ed. Halsbury, Vol. XIX Art. 1433). From 
this point of view, the rule recognised in AAmedhaiy. Framjt (1), 
namely, that a prosecution commences when a complaint is made, is 
reasonable. Fletcher J. refused to accept this view, because it is 
based on Clarke v. Postan (2), which, according to him, has been 
questioned in Vases v. Queen (3), and is supported possibly by a 
dictum in Gregory v. Darby (4). Neither of these cases is binding as 
an authority on this Court, and they are of value, only in so 
far as they give reasons for the respective views. Bosanquet J. 
ruled in Clarke v. Postan (2) that there is a prosecution if a 
charge is made to the Magistrate with a view to induce him 
to entertain it; it is not necessary to show that it was taken 
down in writing and acted upon by the Magistrate. In Fates 
v. Queen (3), the question arose «under section 3 of the News- 
paper Libel and Registration Act, 1881, which enacts that no 
criminal prosecution shall be commenced against any proprietor, 
publisher or editor for any libel published in his newspaper, with- 
out the written fiator allowance of the Director of Public Pro- 
secutions in England or Her Majesty's Attorney-General in Ire- 
land, being first had and obtained. The Court of appeal held 
that the commencement of a prosecution by a criminal informa- 
tion isthe filing or exhibiting the information, and, that, therefore 
the fiat of the Director of Public Prosecutions need not be ob- 
tained until the moment before that has been done, Cotton L. 
J. considered the question which, he said, was material, though 
not essentially necessary to determine, namely, when can a cri- 
minal prosecution be said to be commenced when it is by way of 
criminal information. On behalf of the plaintiff in error, it was said 
that the first application for the rule nist is such commencement. 


(1) (1903) I. L. R. 28 Bom. 226, à (2) (1834) 6 C. & P. 425. 
(3) (1885) 14 Q. B.D. 648 (661). (4) (1836) 8 C. & P. 749. 
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Cotton L. J. observed that the application to the Court was 
merely to direct a criminal information to be exhibited, and 
many things might have to be done before a prosecution could be 
instituted, as, for instance, the allowance of the Director of Prose- 
cutions must be obtained. Reference was made to the decision in 
Clarke v. Postan, (1) on which reliance had been placed to show 
that prosecutions by means of proceedings before a Magistrate com- 
menced when the information was first laid before him, It was pointed 
out that, in that case, not only had an information been filed, but 
the plaintiff had been summoned before a Magistrate to answer 
a charge made against her, so that it was not laying an informa- 
tion or making a charge but the summons before the Magistrate 
which ought to be considered the commencement of the prosecution. 
‘The conclusion, if one may say so without disrespect, does not 
follow from the premises. It is plain, however, that the actual 
point required for decision in Fates v. Queen (2), is of no assistance 
in the determination of the question raised before us. On the other 
hand, the case of Rew v. Wallace (3), decided in 1797 and mentioned 
' by East in his treatise on Pleas of the Crown, Vol I, Page 186, 
clearly assists the contention of the appellants. The case arose 
under section g of 8 & 9 W. III. C. 26, which provided that no pro- 
secution shall be commenced for an offence under the statute after 
the expiry of three months from the commission of the offence. 
Willace was apprehended on the sth May 1797 for an alleged 
Offence under the statute, carried before a Magistrate and committed 
to jail by warrant dated 8th May. The Assizes at Durham 
were held on the 8th August, so that more than three months had 
elapsed between the commission of the offence and the preferring 
of the indictment. The Judges, at a conference, unanimously held 
that the information before the Magistrate was the commence- 
ment of the prosecution. The decision in Zhorpe v. Priestnall 
(4), also supports the contention of the appellants ; there Wright 
J. pointed out that Reg v. Brooks (s) is to the same effect as 
Rew v. Willace (3), and Wills J. observed that the passages in the 
judgment in Fates v. Queen (2) which tended the other way, only 
amounted to dicta, as the decision in that case related to a prosecu- 
tion for libel by a criminal information filed by order of the Court. 
itis worthy of not: that the view taken in Clarke v. Postan (1), 


(1) (1834) 6 C. & P. 423. e (2) (1885) 14 Q. B. D. 648. 
(3) (1797) 1 East P. C. 186. (4) (1897) 1 Qe B. 159. 
(5) (1847) a C. & K. 402. 
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is consistent with that adopted in Dawson v. Vansandau (1), by 
Cockburn C. J., Crompton and Blackburn JJ. Fletcher J. concedes 
in De Rozario v. Gulab Chand (2) that Thorpe v. Priestuall (3), shows 
that once summons is issued, the commencement of prosecution must 
be deemed to be the laying of the information or the making of the 
complaint. But, if this is so, it is plainly logical to hold that the 
prosecution commences with the complaint, irrespective of the 
result of the prosecution or of the stage at which it may fall 
through. We must accordingly adhere to the view taken in Crowdy ' 
v. O'Reilly (4) that there may be said to have been a prosecution even 
though no action at all has been taken against the plaintiffs. 
Here, however, the plaintiffs were, as we know, drawn into the enquiry. 
Notice was given to them by the Deputy Magistrate, of the enquiry 
directed by the special Magistrate. The terms of the notice are not 
known as a copy is not in the record, but we shall assume that it merely 
gave the plaintiffs an opportunity to appear and to be heard. The 
plaintiffs did, as a matter of fact, appear and produce evidence. If 
they had not appeared,they would have run the risk of either a 
prosecution or a proceeding under section 107. The defendant, 
at any rate, cannot be heard to urge that the plaintiffs need not have 
appeared before the Deputy Magistrate at that stage ; it is not open 
to him to suggest that his complaint was so manifestly false and 
frivolous, that the plaintiffs might have safely allowed the enquiry 
whereof they had notice, to proeeed egs parte. In our cpinion, 
there is no escape from the position that there was a prosecution 
against the plaintiffs from the gth July, 1910, when the complaint 
was made to the Magistrate, to the znd August, 1910, when the 
Magistrate decided not to proceed against the accused. The second 
ground cannot therefore, be supported. 


In support of the third contention, viz, that the prosecution 
initiated by the defendant was not actionable, reference has been 
made to Aandasami v. Subramamia (5). That case is clearly 
distinguishable ; the report does not show that the plaintiff was 
in any way injured by the proceedings taken against him. In the 
case before us, the plaintiffs assert that the proceedings have caused 
them loss, pecuniary and otherwise. This evidently is a question 
of fact which requires investigation. The third ground cannot 
consequently be supported. 


(D (1863) 11 W. R. (Engl) 516. (2) (1.910) I. L. R. 37 Calc, 358. 
(3) (1897) 1 Q. B. 15g. (4) (1912) 17 C. L. J. 105. 
(5) (1902) 13 M L. iE 370. 
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In the view we take of the matter, it is not necessary to dis- 
cuss at length the contention of the appellants that they are entitled 
to recover damages for defamation, It may be conceded that the 
claim was made, though not very explicitly, in the plaint; but the 
question was not raised in the issues, and although the suit did not 
come on for trial, till more than ten months had passed after the 
settlement of issues, no attempt was made in the interval to have 
them amended. In these circumstances, the Subordinate Judge 
rightly refused to entertain the question:of damages for defamation, 
which was sought to be raised in his Court for the first time in the 


course of argument at the trial. 


The result is that this appeal is allowed, the decree of the Sub- 
ordinate Judge discharged, and the case remanded to him for trial 
on the merits as a suit for damages for malicious prosecution. 
The plaintiffs are entitled to their costs in this Court; they will also 
have hearing fee in the Court below, which we assess at ten gold 
mohurs. Under Section 13 of the Court-Fees Act, we direct that the 
amount of the court-fee paid by the plaintiffs on the memorandum 
of appeal presented to this Court be refunded to them 


A, T. M. 


Appeal allowed : Cause remanded. 





Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Justice 
Beachcroft. 


F. F. CHRISTIAN 
V. 


TEKAITNI NARBADA KOERI AND OTHERS*. 


Mining lease—Maintenance grant—Grant for life—No express provision 
authorising grantee to open mines—Grantee, if can gran: mining lease—Grant, 
construction of-—Oral evidence—Conduct of parties-—Mine, when open—Inien- 
tion—Damages, measure of. 

Where a deed was one for maintenance for the life of the grantee and did 
not contain any express provision authorizing the grantee to open new mines 
and to appropriate the minerals therefrom : à 


* Appeal from Original Decrey No. 497 of tgio, against the decree of 
Babu Sarat Chandra Pal, Subordinate Judge of Hazaribagh, dated the 19th 
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. Held,that under the grant, the grantee had no right to grant a mining 
lease for the purpose of opening and working new mines. 


Cases on the subject reviewed. 


The conduct of the parties can be relied on to ascertain the intention of the 
grantor in the case of ancient grants whose terms are ambiguous. 


A mine is said to be open when it has been devoted, by a person lawfully 
entitled to do so, to the purpose of making a profit by the working and sale of 
the minerals therein. 

Elias v. Griffith (1) referred to. 

Whether a mine is open or not, is a question of intention and the intention 
may be evidenced in various ways. 

Clayton v. Trotter (2) referred to. 

Instances of mines when open and when not open, discussed. 


The measure of damages is the value of the minerals wrongfully abstracted 
at the date of abstraction less the expenses of converting them into chattel and 
of carrying them to the pit's mouth. 


Trotter v. Maclean (3), Prince Mahomed Buktyar Shak v, Rani Dhoja- 
mani (4) and Livingstone v. Ranyards Co. 5) referred to. 


Appeal by the Plaintiff. 


Suit for declaration that the first four defendants had no right 
to open new mines and to raise minerals therefrom on the disputed 
property, fora perpetual injunction to restrain them from further 
working three new mines which they*had opened and from opening 
and working new mines and for incidental reliefs. 


The material facts and arguments appear from the judgment. 


Babu Mahendra Nath Ray, Mr. G. B. Macnair, Babus Tarak- 


eswar Pal Chowdhury and <Ambikapada Chowdhury for the 
Appellant. 


| Dr, Rash Behary Ghose and Babu Kshetra Mohan Sen for the 
Respondents. 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the plaintiff in a suit for 
declaration that the first four defendants have no right to open new 
mines and to raise minerals therefrom on the disputed property, for 


(1) (1878) 8 Ch. D. sar. e (2) (1902) 87 L. T. 33. 
(3) (1879) 13 Ch.-D. 574 (586) (4) (1905) 2 C. L. J. 20 (44). 
ON (5) (1880) 5 A. C. 39 (40). 


> 
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a perpetual injunction to restrain them from further working three 
new mines which they have opened and from opening and working 
new mines, and for incidental reliefs. The case for the plaintiff 
may be briefly stated. One Paresnath Singh, proprietor of Taluka 
Gadi Domchanch in the District of Hazaribagh, left two sons, 
Churaman Singh and Moharaj Singh. After the death of Paresnath 
Singh, Churamon Singh succeeded to the property ; after his death, 
it passed to his son Tahalnarain Singh, on whose death it vested in 
his brother Moharaj Singh. On the 6th December 1894, Moharaj 
Singh executed a deed of maintenance grant in favour of Narbada 
Kumari, junior widow of his brother Churaman Singh. The contro- 
versy in this litigation turns upon the true construction of this deed ; 
the plaintiff maintains that the grantor did not part with his right to 
the minerals by this document, while the defendants contend that, 
as there was no express reservation of subsoil rights, the generality 
of the terms of the instrument shows that the mineral rights vested 
in the grantee. The plaintiff has acquired the right, title and interest 
of the proprietor of the estate, first, by a conditional mortgage from 
- him, dated the 7th June rgor, and, secondly, by purchase at a sale 
in execution of a decree against him, held on the rst March 1904 
and confirmed on the 22nd July following. The plaintiff also pur- 
chased on the 28th July 1907 one-fourth share of the interest of 
certain morigagees who were in possession of the property. The 
plaintiff may, consequently, be treated as proprietor in partial posses- 
sion of the property. Ofthe nine defendants to the suit, the first 
is Narbada Kumari, the widow of Churaman Singh. The next three 
defendants are a family of Mahatos, who obtained a mining lease 
from the two widows of Churaman Singh on the 25th November 
1906. The remaining defendants are the mortgagees, a fraction of 
whose interest has been purchased by the plaintiff. ‘The gist of the 
claim of the plaintiff is that although Narbada Kumari had no autho- 
rity, under the terms of the maintenance grant, to give a lease of 
mining rights, she did so on the 25th November 1:906, and that the 
lessee defendants have wrongfully opened three new mines in village 
Raidih and have carried away mica worth Rs. 25,000 On the 3rd 
February, 1908, the plalntiffs commenced this action for declaration 
of title, for injunction and for damages, The first four defendants 

resisted the claim substantially on two grounds; namely, first, that 
the grantee under the maintenance grant was vested with subsoil 
rights and was competent to grant mining leases; and, secondly, that 
the three mines, to which exception is specifically taken, were not 
new mines, but had been opened and worked before the maintenance 
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grant was made. The Subordinate Judge has, upon the second 
ground of defence, overruled the contention of the defendants, but, 
upon the first ground, he has decided in their favour, with the result 
that he has dismissed the suit. The plaintiff has appealed to this 
Court and has contended that the Subordinate Judge has taken an 
erroneous view of the legal effect of the maintenance grant of the 
6th December 1894. This has been controverted on behalf of the 
defendants, who have, in their turn, attacked the conclusion of the 
Court below that the three mines mentioned in the plaint were new 
mines, opened by them after they had taken the mining lease of the 
25th November 1906. Two questions, consequently, emerge for 
consideration, namely, //rs/, did the mineral rights continue in the 
proprietor, notwithstanding the maintenance grant-of the 6th 
December 1894; and, secondly, were the three disputed mines in 
village Raidih opened before the maintenance grant was made on 
the 6th December 1894. 


As regards the first question, it is to be observed that the deed 
recites that, as according to the usage of the family and the country, 
the grantor had taken possession of the estate of the last full owner, 
provision had to be made for his mothers, so that they might spend 
their lives respectably, comfortably and with dignity in the accustomed 
manner. The grantor then states, by way of apology as it were, 
that he wished to give the widows more properties than he actually 
did, but as the estate was encumbered, he could not do so. Then 
follows this clause: “I give the under-mentioned properties only to 
the said Tikaitni Narbada Kumari, for her maintenance, so that she 
may hold possession and occupation thereof' and appropriate the 
produce thereof independently until her death...... TITTEN. 
She shall have full right and power to hold possession and make 
collection in the under-mentioned properties during her lifetime as 
the proprietrix thereof. After her death, the aforesaid properties 
shall, without any dispute therein, revert to me or my heirs." A 
provision is added to the effect that the grantee shall pay to the 
grantor Rs. 19. annually for revenue and such cesses as might be 
assessed according to law. "Ihe deed concludes with the statement 
that the grantor had, of his free will and accord, granted the Ahoreposh 
sanad as pottah at a fixed annual rent that it might be of use when 
required. "There can be no room for controversy that the terms 
in the body of this document, as set out above, do not vest the 
mineral rights in the grantee. But it is argued that the specification 
of the properties given in the schedule is conclusive in favour of the 
defendants ‘That specification is in these terms :—‘ Entire sixteen 


* 
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annas of each of the mouzahs, Raidih and Kushana, together with 
all their limits and boundaries, and all sources of income of -every 
kind appertaining to the said mouzahs, for the realization, and 
appropriation and settlement of which the said proprietor has and 
can have the power, without the exception of anything and any right, 
together with the kAedkAas/ land called Dakkhingwah below the 
Sumadrahar, situate in khas Gadi Domchanch, the boundaries 
whereof are given below, and half the income from forest collections 
from Bankar (forest right), price of wood. Godi-Domchanch, Pergun- 
nah Kharagdiha, Thana “ Kodarma, Sub-Registry Giridhi, District 
Registry and Collectorate Hazaribagh.” Then the boundaries of the 
Khodkhast lands mentioned are described. Finally, the nature of 
the deed is stated to be “ pottah of Khoreposh grant for life by way 
of Sanad, amount of the annual rent which the grantee has agreed 
to pay to the grantor is Rs. 19," Stress is laid on behalf of the 
defendants on the words of the schedule which describe the property 
granted as all sources of income of every kind appertaining to the 
villages for the realization, appropriation, and settlement of which 
the proprietor has and can have the power, without the exception of 
anything and any right. It is contended with reference to these 
words that they are of the widest possible generality, and sufficient 
to divest the proprietor of subsoil rights in the property. We are 
not prepared to accept this contention as well-founded. Sec. 108 
of the Transfer of Property Act, which defines. the rights and 
liabilities of lessor and lessee, provides in clause (o) that the lessee 
must not work mines, or quarries not open when the lease was 
granted. This is, no doubt, qualified by the introductory words of 
the section, namely, ''in the absence of a contract or local usage 
to the contrary." No question of local usage arises in the case 
before us. The only point is, whether there is a contract to the 
contrary, that is, a contract that the lessee may work mines or quar- 
ries not open when the lease was granted, No such contract is 
plainly contained in the body of the instrument, and we are not 
prepared to hold that such a contract is embodied by implication 
in the specification of the properties in the schedule, which would, 
if the contention of the defendants were accepted, enlarge the scope 
of the grant as made in the body of the deed itself. The position, 
consequently, is that there is no express provision in the instrument 
by which the lessee is authorised to work mines or quarries not open 
when the lease was granted. *There are, on the other hand, weighty 
reasons against the adoption of the view that the grantor intended to 
vest the grantee with authority to open and work new mines. The 
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grant was only for life of the grantee for the purposes of her mainte- 
nance. It is improbable that the grantor would authorise the 
grantee to enjoy a right the value and extent of which could not 
possibly be ascertained at the time. The deed further stated that, 
on the death of the grantee, the property would revert to the grantee 
or his heir: the grantor could not have intended that the grantee 
might open out mines and take away the minerals, possibly with the 
result that when the property would revert to the grantor, it might 
have become wholly valueless. It must also be remembered that if 
it be held that the grantor intended to vest the grantee with autho- 
rity to open and work new mines, it would imply that the grantee 
had authority to open mines, whatever the kind of mineral might be, 
whether it was mica, coal, iron, or any of the precious metals. We 
feel no doubtthat the grantor did not intend to vest in the grantee 
the right to open and work new mines, and that the general words 
which occur in the description of the villages named in the schedule, 
apply only to surface rights or rights in mines of quarries already 
open, to which the grantee would have a right under the terms 
contained in the body of the deed as also under the provisions of 
the Transfer of Property Act. Reference however has been made 
on behalf of the defendants to judicial decisions which it is said 
support their contention; but an examination of the cases confirms 
the view we propose to take. 

In Tituram v. Cohen(1), it was ruled by this Court that it ig incon- 
sistent with the ordinary conception of a grant for maintenance, 
whether limited to the lifetime of the grantor or to that of the grantee, 
that it should confer, either on the grantee or on his transferee, the 
right to open new mines within the grant and raise and appropriate 
to his own use the product of them. ‘This view was affirmed, when 
the case was taken on appeal to the Judicial Committee: Zi/uram v. - 
Cohen (2). Sir Arthur Wilson stated that a Ahoreposh grant would be 
assumed to be only for the life of the grantee, and that such a grant, 
regarded as one for the life of the grantee, could not be presumed 
to be morethan a grant of rents and profits and could not be pre- 
sumed to carry with it a right to open mines and remove minerals 
which are a portion of the soil, 'The same view had been adopted 
by this Court, before the decision of the Judicial Committee, upon 
a full examination of the authorities on the subject in Prince MMfaho- 
med Buktyar Shah wv. Rani Dhojamani (3). In the case of Hari 

s 


(1) (1901) 1 C. L. J. 517. 
(2) (1905) I. L. R. 53 Calc. 203, 2 C. L. J. 408, 
(3) (1905) a C- L. J. 20. 
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Narayan v. Sriram (1) which reversed the decision in Sriram v Civit. 
Hari Narain (2) and in Durga Prasad v. Braja Nath (3) which 1914. 
reversed the decision in Brojorath v. Durga Prosad (4) the Judicial p E Christia 
Committee held that mineral rights were vested in the zemindar and PME I 
Tekaitni Narbada, 


must be presumed to have remained in him, in the absence of proof aa 
that he had parted with them. In each of these two cases, under- Mookerjee, F 
ground rights were claimed by persons who asserted that they were nu 
permanent tenure-holders, though in the first case, the Judicial 
Committee do not appear to have recognized the permanent tenure. 
This Court held that the zemindar must be presumed to have parted 
withall his rights except the right to receive the fixed rent, and that 
the tenure-holders had, consequently, acquired a right to the minerals. 
But the Judicial Committee took precisely the opposite view, which 
had meanwhile been adopted in ¥yott Prosad Singh v. Lachipur 
Coal Co. (5). It may be noted, that in the earlier cases of Ali 
Quader v. Fegendra (6) and Megh Lal Pandey v. Rajkumar 
Thakur (7), which were decided beforé the decision of the Judicial 
Committee in Hart Narayan v. Sriram (1) and Durga Prasad v. 
Y Braja Nath (3) the view had been maintained that in the case of a 
grant of a permanent tenure without reservation of mineral rights - 
in the proprietor, they must be presumed to have been transferred 
to the grantee. It is needless to consider whether this view can 
any longer be maintained in the face of the pronouncement by the 
Judicial Committee ; but, in any event, it cannot be of any assistance 
to the defendants, whose title is based on a mining lease by the 
holder of a maintenance grant for life. This conclusionis in accor- 
dance with that adopted as well-settled in the law of England, where 
the rights of limited owners in mines and minerals are governed by 
the doctrine of waste. Working new or unopened mines or quarries 
is waste, but working open mines is not waste; it is enjoyment of 
profits of the estate: Campbell v. Wardlaw (8), Dashwood v. 
Magniac (9). The right to commit waste is not incident to the estate 
of a tenant for life: Whitfield v. Bewi (10), Viner v. Vaughan (11) 


(1) (1910) I. L. R. 37 Calc. 723. 

(2) (1905) I. L. R. 33 Calc. 54; 3 C. L. J. 59. 

(3) (1911) I. L. R. 39 Cale, 696; 15 C. L. J. 461. ` 

(4) (1907) I. L. R. 34 Calc. 753 ; 5 C. L. J. 583. 

(5) (1911) 14 C. L. J. 361; I. L. R. 38 Calc. 845. 

(6) (1889) 16 C. L. J. 7 (9) (1906) L L. R, 34 Calc. 358. 
(8) (1883) 8 App. Cas. 641. (9) (1891) 3 Ch. 306 (327). 
(10) (1724) 2 P. Wms. 240. (11) (1840) 2 Beav. 466. 
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Consequently, a tenant for life may work opened mines but may not 
dig in new mines: Clavering v. Clavering (1) Campdell v. Leech (2), 


Viner v. Vaughan (3) Bagot v. Bagot (4) Campiell v. Wardlaw (5) 


Dashwood v. Mugniac (6). No doubt, in the instrument under which 
the estate of the tenant for life arises, there may be an express 


provision which authorises him to open new mines, or which gives 
him an estate without impeachment of waste and thereby enables 
him to open new mines: Campbell v. Wardlaw (5), Re Redge (7). 
In the case before us, the deed is one for maintenance and for the 
life of the grantee, and it does not contain any express provision 
which authorises the grantee to open new mines and to appropriate 
the minerals therefrom. We must hold accordingly that under the 
maintenance grant of the 6th December 1894, the grantee had no 
right to grant a mining lease for the purpose of opening and working 
new mines. 

In the Court below, reliance was placed on behalf of the 
defendants on the condüct of the parties to ascertain the intention 
of the grantor. This course could not be properly adopted except . 
in the case of ancient grants, where the terms are ambiguous: A. G. - 
v. Drummond (8); Drummond v. Attorney General (9). But as 
Cranworth L, C. said in Sadlier v. Biggs (10), if there is a 
deed which says, according to its true construction, one thing, 
you cannot say that the deed means something else, merely because 
the parties have gone on for a lofig time so understanding it; or, 
as Halsbury L. C. observed in JV. E. Railway v. Hastings (11), 
the words of a written instrument must be construed accord- 
ing to their natural meaning, and no amount of acting by the parties 
can alter or qualify words which are plain and unambiguous. The 
conduct of the parties, however, is really of no assistance in 
this case. Reference is made to a mortgage deed executed by 
Churaman Singh, on the 2nd December 1889, which makes 
express mention of mica and excludes other minerals. This, it is 
contended, shows that the grantor Moharaj Singh was aware of the 
existence of mica mines when he made the maintenance grant in 
1894. Let such knowledge in his part be assumed for purposes 
of argument; the fact is really inconclusive. The view may well 
be maintained that if he intended to .vest all the subsoil rights 


(1) (1726) 2 P. Wms. 388. (2) (1775) Ambler 740. 

(3) (1840) 2 Beav. 466. (4) (1863) 32 Beav. 509. 

(s) (1883) 8 App. Cas. 641. E (6) (1891) 3 Ch. 306. : 

(7) (1886) 31 Ch. D. 504. 7 (8) (1842) 1 Dr. & War. 353 (368). 


(9) (1849) 2 H. L. C. 837 (861, 863). 
(10) (1853) 4 H. L. C. 435 (458) (11) (1900) A, C. 260 (263). 
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on the grantee, he would have explicitly stated so, as he did in the 
mortgage. instrument of the 2nd December 1889. Reference has 
also been made to the fact that the grantor, on the 16th March 
1896, granted a usufructuary mortgage to Jadunath Mukherjee 
in respect of open and unopened mines to the exclusion of lands 
in the occupation of persons holding under public or private sales, 
gifts, Khoreposh, Mokarari, Brahmatar, Shivattar, Durga and 
Jagir grants. It is suggested that this had reference to the 
khoreposh lands granted to the first defendant ; but there is no .founda- 
tion for this view, The object of the proprietor was plainly to 
exclude from the usufructuary mortgage all such lands as were in 
the possession of persons who held under a valid title derived 
from him. Reference has finally been made to the circumstance 
that the first defendant, on the 25th July 1896, granted a mining 
lease to Jahar Mal and Bahadur Mal and that there was no protest 
by the proprietor of the estate. To this there are two obvious 
answers. In the first place, the lease of the 25th July 1896 is open 
to the construction that it related only to mines already opened; 
in the second place, even if the document be interpreted and of wider 
scope, there is nothing to show thatit was ever brought to the 
knowledge of the proprietor or that the lessees thereunder ever 
opened and worked new mines; at best, it would only show what 
the lessee considered to be his right. Reference has also been 
made to the recitals in the same document to the effect that mining 
leases had been granted by the first defendant to several persons 
from time to time. These recitals, by themselves, are not admis- 
sible against the plaintiff, and in favour of the defendants. But, 
even if they are used against the plaintiff, they are valueless, as 
there is nothing to show that the leases mentioned were granted with 
a view to open new mines, and that the lessees did actually open 
and work such mines. Reliance has not been placed, it may be 
added, on the mining lease granted by the first defendant to Gopal 
Mahto on the znd January 1907, forthe obvious reason that it 
bears a date subsequent to the grant of the lease on which the title 
of the defendants is founded. We are accordingly, of opinion that 
the conduct ofthe parties, even if reliance can be placed upon it, 
does not support the contention of the defendants. The inference 
follows that the first defendant did not acquire the right to open 
and work new mines under the life grant for maintenance in her 


favour. : 


As regards the second question, namely, whether the three 
mines, to which exception is specifically taken in the plaint, were 
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open, as the defendants allege, before the maintenance grant 
was made on the 6th December 1894, or were opened, as the 
plaintiff alleges, by the lessees defendants after théy had obtained 
the mining lease of the 25th November 1906, the Subordinate 
Judge. has found in favour of the plaintiff. Upon an examina- 
tion of the evidence, we are satished that the Court below has 
come to the correct conclusion on this point. The most important 
witness on the side of the plaintiff on this matter is Bhairo 
Dosadh. He has pledged his oath that these three mines or 
pits stand on the land of his holding, and, were excavated by 
the defendants about four years betore the time when he gave 
his deposition in 1910, and he adds that before that time the area 
which covers about 7 cottas, was under his cultivation. "This 
statement, which is corroborated by à number of witnesses on 
the side of the plaintif, has been accepted as true by the 
Subordinate judge, and we see no reason to differ from him in 
his estimate of the evidence. The evidence adduced by the 
defendants to rebut this case, is of the vaguest description. 
An attempt is made to make out that the proprietor had, before 
the maintenance lease was granted, let out the village, from 
time totime, to persons, who made surface excavations which 
yielded no profit, and consequently discontinued the work sooner 
orlater. . It is not shown, however, that the pits excavated and 
successfully worked by the defepdants had any connection with 
the surface work undertaken by previous prospectors. In this 
Court, it is sought to be argued that as some shafts had been 
sunk in the village previously, the three pits now in dispute are 
open mines. This contention is clearly fallacious. A’ mine is 
said to be open when it has beea devoted, by a person lawfully 
entitled to do sv, to the purpose of making a profit by the working 
and sale of the minerals therein: E/tas v. Grifath (1). Whether a mine 


~ 


is open or not, is a question of intention, and the intention may be. 


evidenced in various ways: Chaytor v. Trotter (2). If the mine 
has been worked and the produce sold, it is clear that it is 
open, even if no profits have been made: Alias v. Snowdon 
Sale Quarries (3). If a lease has been granted, and the 
lessee has actually worked the mine, it is equally open. It has 
also been held that although the lessee has never actually worked, 
the mine is open, if he has paid or become liable to pay a dead 
rent (Re. Kemeys Lynte, (4) though the contrary view was 


(1) (1878) 8 Ch. D. sat. (a) (1902) 87 L. T. 33. 
(3) (1879) 4 A. C. 454 (465). (4) (1892) a Ch. 215. 
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maintained by Lord Cairns in E/ias v. Snowdon(1). An actual 
working is, in any view, not essential, if a shaft has been sunk or 
other development made, the mine intended to be worked by such 
development is treated as open: Chaytor v. Trotter (2). 
On the other hand, itis not every working which will render a 
mine open, for instance, if the working be wrongful or purely ex- 
perimental, the mine is not open: Chuyfor v. Trotter (3), Ecclesiastz- 
cal Commissioners v. Wodehouse (3). When a mineis open, the 
sinking of a new pit, if it is on the same vien or seam, Or, 
breaking ground ina new place, ifitis on the same rock, is not 
necessarily opening a new mine; butas a rule, the existence of an 
open mine on one part of an estate does not make the other mines 
open mines: Campbell v. Wardlaw (4) Elias v. Snowdon (5) 
Clavering v. Clavering (6), Spencer v. Sourr(7) Cowley v. Wellesby (8) 
Bagot v. Bagol (9). Greville Nugent v. Mackenzie (10); Re. Maynerds 
Settled Estate (x1). Re. Chaytors! Estate (12). Tested in the light of 
these prinoiples, the case for the defendants proves wholly unsubstan- 
tial. Even Floyd, the most reliable witness on their side and 
manager of Dirgopal who carried on mining operations from 
18go to 1893, is not able to give any definite evidence as to the 
nature and extent of the operations in Raidih in his time; on the 
other hand, his evidence indicates that there was nothing beyond 
prospecting work at Raidih, and, it is fairly clear that whatever 
work was attempted, was not .at the place where the disputed 
pits have been sunk, butat Araria, nearly one third. of a mile 
from the place where the houses of the tenants stood. Nor 
is there any reason to think that the old workings, such as they 
were, were on the same vien or seam as the pits in dispute. On a 
careful scrutiny of the whole evidence, we are of opinion that the 
evidence as to the mining or prospecting operations before 1894, 
is so indefinite in respect of their nature, locality and extent, that it 
is impossible for the Court to hold that the disputed pits or 


mines were open mines as alleged by the defendants; on the. 


other hand, their allegations that these pits were not new, made 
in 1906, but werein existence before 1894, has been conclusively 
proved to be untrue. 

The result is that this appeal is allowed, the decree of the Sub- 
ordinate Judge reversed, and the suit decreed. The plaintiff will 


(1) (1879) 4 A. C. 454 (461). (2) (1902) 87 L. T. 33. 


(3) (1895) 1 Ch. x52. . 4) (1883) 8 A. C. 641. 
(5) (1879) 4 A. C. 454. (6) (1726) a P. Wms. 388; Moseley 225. 
(7) (1862) 31 Beav 334. (8) (1866) L. R r. Y s ; 35 Beav. 635. 


(9) (1863) 32 Beav. 509. o (1900; A. C. 83 (86.) 


(11) (2899) a. Ch. 347. (12) (1900) 2 Ch. 804. 
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have a declaration that the first four defendants have no. right to 
open and work new mines in village Raidih. A permanent injunc- 
tion will also issue, to restrain these defendants from further 
working the three mines mentioned in the plaint, and from open- 
ing and working new mines in Raidih. The decree will also 
direct, that defendants 2, 3 and 4 do render an account of the mica 
abstracted. by them from the three mines mentioned, from the 
25th November 1906 (the date of their lease) to the 3rd February 
1908 (the date of institution of the suit). No order is made as to 
the mica, if any, abstracted pendente lite, as the claim is limited 
inthe plaint to damages for mica taken up to the date of the institution 
of the suit. As regards the measure of damages, the value of the mine- 
rals, wrongfully abstracted must be calculated as at the date -of the 
abstraction, and the defendants will be allowed both the expense 
of. converting them into chattel and of carrying them tó^the pit's 
mouth: Trotter v. Maclean (1), Prince Mahomed Buktyar Shah v. 
Rani Dhojamani (2), Livingstone v. Ranyards ‘o. (3), Laws of Eng- 
land, Ed. Halsbury, Vol. 20. Art. 1372. The plaintiff will have 
his, costs both here and in the Court below, assessed upon the 
value. of the claim for injunction. We assess the hearing fee in this 
Court at Rs. 300. The cost of Court-feesin respect of the claim 
for damages, paid on the plaint and on the memorandum of ap- 
peal. to this Court, will abide the result, and, the plaintiff will have 
such. cost only or the sum ultimately decreed in his favour. The 
costs of the enquiry in the Court below will be in the discretion of 
that Court.. 


Appeal allowed, suri decretd. 
A. T. M. 


(1) (1879) 13 Ch. D. 574 (586). (2) (19905) 2 C. L. J. 20 (44). 
3) (1886) 5 A. C. 39 (40) 


Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Justice 
Beachcrofi. 
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Owner of lower mine, right of, to pen bach wafer —Barrier between mines, 
breaking dotn— Damages— Lessee, if to leave a barrier, to prevent communica- 
tion with adjoining mines—Instroke—Outstroke—Lessor, when can deprive 
lessee of his right of instroke—Lessee’s right of instroke, when cannot be exercised 
—Surface owner—Support, right to, when protected by ingunction~—Injunction, 
when granted in case of subsidence, 


A man who seeks the aid of the Court by an injunction must show that the 
act complained of, is in fact a violation of his right or is at least an act which, 
if carried into effect, will necessarily result in a violation of the right. The 
mere prospect or apprehension of injury or the mere belief, that the act com- 
plained of may or will be done, is not sufficient. 


Earl of Ripon v. Hobart (1), A. G. v. Manchester Corporation (2), A. G. V. 
Rathmines (3) and 4. G. v. Nottingham Corporation (4) referred to. 


The plaintiff must show the existence of an intention on the part of the 
defendant to do the act complained of; but direct evidence of such intention 
may be unnecessary, if a man insists on his right to do or begins to do or 
threatens to do or gives notice of his intention to do an act which must, if 
completed, give a ground of action. 


Where the defendant claims a right to take away the entire coal, a Court 
is competent to grant an injunction, if it is established that what the defendant 
asserts he has aright to do, would constitute a breach of contract between the 
lessor and the lessee. > 

An owner of a lower mine must, if he wishes to guard against the natural 
fiow of water from the mines of his neighbour, have a barrier in the upper part 
of his mine to pen back the water; and a lessee may be liable for damages done 
by breaking down such barrier between the mines. 

Marker v. Kenrick (5), Mexborough v. Bower (6), Baird v. Williamson (7) 
and Liynvi v. Brogden (8) referred to. 

It is not obligatory upon the lessee to leave a barrier of coal merely to 
prevent communication with adjoining mines. 

The right of instroke is the right of conveying minerals leased, to the surface, 
through a pit or shaft in an adjoining mine; it is the converse right to that of 
outstroke, which is the right of. conveying minerals from an adjoining mine to 
the surface through a pit or shaft in the mine leased. A lessee prima facie is 
entitled to work by instroke but not by outstroke, 

Whalley v. Ramage (9), Lewis v. Fotherjill (10), Yegon v. Vivian (11), Duke 
of Hamilton v. Graham (12). Ramsay v. Blair (13) and Mangle v. Young (14) 
referred to. 


(1) (1834) 3 My. and Ke. 169 (174); 41 R. R. 40. ' 


(2) (1893) 2 Ch. 87 (91). (3) (1904) 1 I. R. 161. 
(4) (1904) 1 Ch. 673 (677). (5) (1853) 13 C. B. 188. 
(6) (1843) 7 Beav. 127. (7) (1863) 15 C. B. N. S. 576. 


(8) (1870) L. R. 11 Eq. 188 (192). (9) (1862) 10 W. R. (Eng.) 315. 
(10) (1869) L. R. 5 Ch. App. 103. (11) (1871) L. R. 6 Ch. App. 742. 


(12)-( 1871) L. R. 2 Sce. & D. 166. (13) (1876) 1 App. Cas, 701. 
(14) (1869) 10 Mac. gor; 6 S. L. R. 217. 
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- If a lessor desires to deprive thé lessee of his right of instroke working, he 
must do so by clear and unambiguous provision, making it obligatory on the 
lessee to sink pits or shafts, and the obligation to sink a pit, when not expressly 
laid on the lessee, is not one readily inferred. 

Fames v. Cochrane (1) and Wheatley v. Westminister Brymbo Coal Co (a) 
referred to. : 

If a lessee has a right to work by instroke, he cannot exercise that right 
fraudulently to the detriment of his lessor, and if it be established that he has 
fraudulently passed off coal raised from the demised mine by instroke as coal 
of his own colliery, the Court will grant an injunction to restrain him from a 
repetition of the fraudulent act. 

Prima facie, the owner of the surface has a right of support, and a lessee is 
not entitled to work a mine 30 as to cause a subsidence. The right to support 
will be protected by an injunction, if the Court is satisfied that injury is immin- 
ent and certain to result from the defendant's acts. The Court will also 
interfere by injunction when the defendant claims the right to do acts which 
must inevitably cause a subsidence. 

Dugdale v. Robertson (3), Darley Main Colliery Co. v. Mitchell (4), Proud 
v. Bates (5) and other cases referred to. 

Obiter. In a lease of all the coals in certain lands, without any stipulation 
as to barrier, the lessee is relieved by implication from an obligation to leave 
a barrier as protection against the invasion of water. 

Appeals by the Plaintiff (No. 340) and Defendant No. 5, 
(No. 314). 

Suit for perpetual injunction to restrain the lessee of a coal mine 
from doing certain acts. l 

The material facts and arguments appear from the judgment, 

Babus Dwarka Nath Chuckerbutty, Bepin Behary Ghosh and 
Bankim Chunder Mukerji for the Appellant in No. 314, and for the 


Respondents in No. 340. 


Babus Foges Chandra Roy, Baranasibasi Mukerji and Hem 
Chunder Mukerji for the Respondent in No. 314, and for the 
Appellant in No. 340. 

C, A, Y, 

The judgment of the Court was delivered by 


Mookerjee J.—These appeals are directed against the decree 
in a suit for a perpetual injunction to restrain the lessee of a coal. 
mine in three respects. On the r4th December, 1906, the plaintiff 
granted a lease of the disputed mine for a term of 999 years to one 
Ghanasyam Das Agarwala, the father of the first four defendants in 


(1) (1853) 7 Exch. 170; 8 Exch. 574. — (2) (1869) L. R. 9 Eq., 538. 
(3) (1875) 3 K. & J. 695; 112 R. R. 349. (4) (1886) 11 App. Cas. 145. 
(5) (1865) 34 L. J. Ch. 406 (412). 
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this litigation. On the 3rd July 1911 and 15th February, 1912, these 
defendants transferred their interest in the mine by two conveyances 
executed in favour of the fifth defendant Ramjos Agarwala, who 
had mines in the immediate vicinity towards the east and north-west. 
On the 21d August, 1911, the plaintiff instituted the present suit for 
a perpetual injunction to restrain -the purchaser defendant in three 
respects, namely, frst, that he may not connect the disputed mine 
with the adjacent mines; secondly, that he may not raise the coal 
fron the demised mine through the pits of his mines; and, /Airdly, 
that he may not ever cut off or change the form or diminish the 
thickness of the pillars of coal delineated in the working plan of 
the demised mine. -The plaintiff alleged-in the plaint that the coa- 
veyances had been executed by the first four defendants in favour 
of the fifth defendant with a view to enable the latter to injuré him 
by an improper working of the mine; he further asserted that there 
was a conspiracy amongst the defendants, who had threatened to 
cause him loss. The defendants denied the truth of these allegations. 


With regard to the three grounds specified for the grant of an 


injunction, the fifth defendant in particular stated that he was not 
bound to.leave a boundary wall of coal between the demised mine 
and the adjoining mines owned by him, that he had ‘never intended 
to raise the coal of the demised mine through the pit of another 
colliery and that it would as a matter of fact be very costly and 
inconvenient for him to raise the coal except through the pits of the 
colliery in suit, and, finally, that he was not bound to maintain the 
pillars in their present condition, but that it was his interest to keep 
them strong enough so that the surface might not sink and damage 
the works. The Subordinate Judge has granted an injunction on the 
first two grounds and has refused an injunction on the third ground. 
The decree has been assailed both by the plaintiff and the defendant. 


On behalf of the plaintiff, it has been argued that an injuriction . 


should have been granted with regard to the maintenance of the 
pillars. On behalf of the, defendant, it has been contended 
that no injunction should have been granted, as the, suit is 
premature and as, the lessee is not bound to leave a boundary 
wall of coal to separate the demised mine from the adjacent 


mines and is also entitled to carry the coal from the demised ' 


mine in any manner he chooses. The questions which emerge 
for consideration may, consequently, be enumerated as follows: 
namely, first, is the claim for perpetual injunction premature 
and, if so, to what extent ; and, secondly, if the suit is not premature, 
what are the respeclive rights and obligations of the lessor and 
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Civil. | lessee in respect of the maintenance of a boundary wall of coal; the 
1914. preservation of pillars of coal for the protection of the surface, and the 


mode in which coal may be raised out of the demised mine. Before 
we examine these questions, it is necessary to state that no oral 
evidence was given by the parties, and no attempt was made by the 
Mookerjee, F. plaintiff to establish the allegation of conspiracy amongst the defen- 
BE dants or of the threats held out to damage the property. We must 
consequently proceed on the facts admitted in the pleadings. 


. The first question for consideration is, whether as alleged by the 
defendant the suit is premature. It is well settled that a man who 
seeks the aid of the Court by an injunction must show that the 
act complained of is in fact a violation of his right or is at least an 
act which, if carried into effect, will necessarily result in a violation of 
the right. The mere prospect or apprehension of injury or the 
mere belief that the act complained of may or will be done is not 

sufficient. As Lord Brougham said in Zari of Ripony. Hobart (1), 
proceeding upon practical views of human affairs, the law will guard 
against risks, which are soimminent that no prudent person would 
incur them, although they do not amount to absolute certainty of 
damage, it will go further, according to: the same practical and 
rational view, and balancing the magnitude of the evil against the 
chances of its occurence, it will even provide against a somewhat 
less imminent probability in cases where the mischief, should it 
be done, would be vast and overwhelming. ‘To succeed in such an 
action, the plaintiff must show a strong case of probability that the . 
apprehended mischief will in fact arise, 4. G. v. Manchester Corpora- 
tion, (2), or, in the words of Fitz Gibbon L. J. in A. G. v. Rathmines 
(3), the law requires proof by the plaintiff of a well-founded 
apprehension of injury, proof of actual and real danger: A. G. v. 
Nottingham Corporation, (4). The plaintiff must show the existence 
of an intention on the part of the defendant to do the act complained 
of; but direct evidence of such intention may be unnecessary, if a 
man insists on.his right to do or begins to do or threatens to do or 
gives notice of his intention to. do an act which must, if completed, 

- give a ground of action. As was observed by Wood V. C. in 
Tipping v. Eckersley (5), the Court may interfere by injunction whether 
the defendant has or has not actually committed the breach in respect 
of which the interference of the Court is sought, for in a case of 


Ramjos Agarwala 


v. 
Braja Mohan. 





(1) (1834) 3 My. & Ke 169 (174) ; 41, R- R. Mo, 
(2) (1893) a Ch. 87 (91). 
(3) ( 904) 1 LI. R. 161. (4) (1904) 1 Ch. 673. 
k (5) (1855) 2 K. & J, 264 (270). 
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contract, it is enough if the defendant claims and insists on a right 
to do the act, although he has not already done it modo ef forma, as 
“alleged. To the same effect is the observation of Jessel M. R. in 
Cooper v. Whittingham (1) : wherever an act is ilegal and is thre- 
atened, the Court will interfere and prevent the act being done, and 
as regards the mode of granting an injunction, the Court will 
grant it either when the illegal act is threatened but has not 
been actually done, or when it has been done and seemingly 
is intended to be repeated. Of similar import is the observa- 
tion of. Mellish L, J. in Heat v. Gill (2) which arose in connection 
‘with the exercise of mining rights. Where persons claim to have 
the right to do a thing, even though saying they have no 
present intention of doing it,it is idle for them to say that they do 
not threaten to do the thing, and to contend that they are not 
proper parties ito & bill for & declaration of right and for an 
injunction. The same principle bas been affirmed in numerous 
judicial decisions amongst which may be mentioned, A. G. v. Forbes 
(3); Shafts v. Bolckow & Co. (4) ; Carleton v. Coleman (3); Thornhill 
v. Weeks (6) ; Potts v. Levy (7). Tested in the light of these principles, 
it is plain that as the defendant claims a right to take away the 
“entire coal, the Court is competent to grant an injunction, if it is 
established that what the defendant asserts he has a right to do, 
. would constitute a breach of contract between the lessor and the 
lessee. As regards the mode of temoval of the coal, however, the 
defendant asserts that he never intended to take it out of the mine 
through a pitin his own colliery; and that it would, indeed, be 
needlessly expensive and inconvenient to do so. The plaintiff has, 
therefore, failed to prove that he has any ground for an injunction 
in this respect. The suit cannot consequently be deemed prema 
ture in respect of all the reliefs claimed, though the objection may 
hold good with regard to one of them. 

As regards the first ground on which an injunction is sought, the 
Subordinate Judge has held that the defendant is bound to leave a 
barrier of coal between the demised mine and the adjoining mines, 
on the principle that a lessee who removes a barrier between the 
demised mine and an adjoining mine is, as was ruled in Marker v, 
Kenrick (8), prima facie guilty of waste, That doctrine bas no 
application to the circumstances of the present case. No doubt, 

(1) (1830) 15 Ch. D. sot. (2) (1872) L. R, 7 Ch. App. 699 (711). 

(3) (1836) a My. & Cr. 123 (132) ; 45 R R i5. i 

(4) (1887) 34 Ch. D. ag. (5) (1911) 1 K. B, 783. 


(6) 1913) 1 Ch. 438 (444). — (7) (1854) a Drewry 272 (279) ;-100 R- R, 131, 


(8) (1853) 18 C. B. 188 
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the owner of a lower mine must, if he wishes to guard against the 
natural flow of water from the mines of his neighbour, have a barrier 
in the upper part of his mine to pen back the water: Marker v. 
Kenrick (1); Mexborough v. Bower (2); Baird v. Williamson (3) ; and 
the lessee may be held liable for damage done by breaking down the 
barrier between the mines: Liynvi v. Brogden (4). In the present 
case, the lessee is entitled, under the lease, to remove all the coal 
of the demised mine ; but he undertook to manage the work accord- 
ing to the prevailing practice with special care and expertness. 
It has not been suggested that the defendant has acted in breach of 
this covenant. It is not necessary for our present purpose to deter- 
mine whether a lease of all the coals in certain lands, without any 
stipulation as'to barriers, entitles the lessee to work the minerals, 
so as not to leave a barrier to prevent the ‘invasion of water from 
an adjacent mine; but there is authority for the proposition that 
in such a case the lessee is relieved, by implication, from an 
obligation to leave a barrier as protection against the invasion of 
water: Wemyss v. Hopes Trust, (5); Wark v. Bargeddie Coal Company 
(6); Mundy v. Ratland (7). It is plain that, in any view, it is not 
obligatory upon the lessee to leave a barrier of coal merely to prevent 
communication with adjoining mines; and this is the sole object 
with whichthe plaintiff seeks an injunction against the defendants. 
Reference may, in this. connection, be made to the tenth paragraph 
of the lease, by which the lessee undertook not to cut the coal so as 
to overleap the boundaries of the land settled with him; obviously 
no question of trespass into the mine of an adjoining owner could 
arise, unless the parties contemplated that the lessee was entitled 
under the lease to work the mineral right up to the extremity of the 
boundary of the demised mine. We hold accordingly that.the 
injunction granted by the Subordinate Judge which restrains the 
defendant from breaking through the existing barrier of coal cannot 
be supported. 


As regards the second ground on which the injunction is sought, 
the Subordinate Judge has held that the defendant is not entitled to 
raise coal from the demised mine through the pits in his own mine, 
The question has turned out to be of practical importance to the 


(1) (1853) 15 C. B. 188, (2) (1843) 7 Beav. 127. 
(3) (1863) 15 C. B. N. S. 376. 

(4) (1870) L. R, rr Eq. 188 (192). 

(5) (180g) Fac. Col. 161. e 

(6) (1856) 18 Dunlop 772; 3 Macqueen H: L. C. 467. 
(7) (1882) 23 Ch. D. 8r. 
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plaintif under somewhat exceptional and possibly unforeseen 
circumstances, The lessee of the demised mine is bound under the 


lease to pay the lessor a royalty of 5 annas per ton on all coal raised . 


from the mine and despatched by railway or sold at the mouth of the 
pit, subject to the payment of a minimum annual royalty of Rs. 960. 
The originallessee had no other land in the neighbourhood, and 
could work the mine only through pits sunk therein. The defendant 
transferee, however, holds other mines in the vicinity, on the condi- 
tion of payment of only a fixed dead rent without royalty on the 
output of the coal. The position, consequently, is that if the defen- 
dant raises, through the pit of his own colliery, coal from the 


demised mine, separate accounts must be kept of the coal raised © 


from the different sources. The plaintiff apprehends that the defen- 
dant will pass off the coal raised from the demised mine as coal 
from his own colliery and thus deprive the plaintiff of his legitimate 
royalty. The plaintiff contends that, in these circumstances, the 
defendant should not be allowed to raise coal from the demised 
mine through the pit of his adjacent mine, or, in other words, to 
work the demised mine by instrokes, as it is technically called. The 
question raised is by no means free from difficulty and is not covered 
by any authority precisely in point. The right of instroke is the 
right of conveying minerals leased, to the surface, through a pit or 
shaft in an adjoining mine; it is the converse right to that of out- 
stroke, which is the right of conveying minerals from an adjoining 
mine to the surface through a pit or shaft in the mine leased. As 
regards these rights, it has been held thata lessee is prima facite 
entitled to work by instroke but not by outstroke : Whalley v. 
Ramage (1); Lewis v. Fotherjill (a); Fagon v. Vivian (3); Duke 
of Hamilton v. Graham (4); Ramsay v. Blair (5); Mungle v. 
Foung (6). This doctrine is defended on the principle that by 
instroke working the lessee puts his own property to a legitimate use 
as a roadway by conveying through it the minerals leased, and it 
matters not to the lessor how the minerals in the mine leased are 
excavated, provided, as a well-known author adds, the royalty 
accounts of the two mines are kept separate. (Stewart on Mines 
p. 115). The question, however, has arisen, as the reports show, only 
in connection with the right of the lessor to compel the lessee to sink 
a pit ot shaft in the demised mine, and it has been ruled that if the 
lessor desires to deprive the lessee of his right of instroke working, 


(1) (1862) 10 W. R. (Eng.) 3»5. (2) (1869) L. R. 5 Ch. App. 104. 
(3) (1871) L. R. 6 Ch. App. 742. (4) (1871) L. R. 2 Sc. & Div. 166. 


(5) (1876) 1 App. Cas. 701. (6) (1869) 10 Mac. gor ; 6 S. L. R. 212. 
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he must do so by clear and unambiguous provision, making it obli- 
gatory on the lessee to sink pits or shafts: James v. Cochrane (1); 
and the obligation to sink a pit, when not expressly laid on the 
lessee, ‘is not one readily inferred: Wheatley v. Westminister 
Brymbo Coal Co. (2). The question of the exercise of the right of 
instroke has not been, so far as we have been able to discover, raised 
and considered under circumstances similar to those of the present 
case, viz, whére there are pits on the mine demised and the lessee 
holds adjacent mines under conditions substantially different from 
those on which the demised mine has been transferred to him, It 
may be a question of some nicety, whether, in circumstances like 
these, the Court should assume that the parties intended that the 
lessee should possess the right to work by instroke. It is perfectly 
plain that, in the present case, the original parties to the lease did 
not contemplate the contingency which has happened and did not 
make provision therefor in the contract. There would consequently 
be a presumption of right in the essee to work in the most advan-. 
tageous way, subject to his not committing a fraud on the lessor. 
One position is thus obvious, viz, that if it be assumed that the lessee 
has the right to work by instroke, he cannot be permitted to exercise- 
that right fraudulently to the detriment of his lessor; and, if it were 


_established that he has fraudulently passed off coal raised from the 


demised mine by instroke as coal of his own colliery, the Court 
would not hesitate to grant an injupction to restrain him froma 
repetition of the fraudulent act, No such attempt at fraud has even 
been sought to be proved. On the other hand, the defendant, in the 
ninth paragraph of his written statement, distinctly stated that the 
apprehension of the plaintiff was entirely unfounded, that he had no 
intention to work by instroke, and that it would, as a matter of fact, 
be needlessly expensive and inconvenient for him to carry the coal 
out of the demised mine through the pits of the adjoining mines. 
In these circumstances, we are of opinion that-the injunction granted 


by the Subordinate Judge to restrain the deferidant from working the 


mine by instroke cannot be sustained. 


. As regards the third ground on which the injunction is sought, 
the Subordinate Judge has held that the defendant cannot be directed: 
to maintain the pillars in their present shape and size. The plaintiff 
contends that the injunction, in this respect, has been improperly. 
refused. We are of opinion that there is no foundation for this con- 
tention. Prima facte, the owner of the surface has a right of support, 


- (1) (1853) 7 Exch. 170; 8 Exch. 574. (2) (1869) L. R. 9 Eq. 538. 
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and the lessee is not entitled to work the mime so as to cause a subsi- 
dence: Dugdale v. Robertson (1); Eadon v. Feffcook (2); Hunt v. 
Peake(3); Davis v. Treharne (4); Butterknowle v. Bishop (5) ; Manches- 
ter v. New Moss (6); London & N. W. Ry., Co: v. Hornby Park Coal 
Co. (7; Butterby v. New Hucknole (8); Rowbotham v. Wilson (9). 
This right to support will be protected by an injunction, if the Court 
is satished that injury is imminent and certain to result from the 
defendants’ acts: Darley Main Colliery Co. v. Mitchell (10); 
Birmingham Corporation v. Allan (11); Sidons v. Shori (12). The 
Court will also interfere by injunction when the defendant claims the 
right to do acts which must inevitably cause a subsidence ;' Z roud v. 
Bates 13); Heat v. Gill (14); A. G. v. Conduit’ Colliery Co. (15) ; 
Hilton v. Granville (16). In the case before us, there are no materials 


to show that the plaintiff has the right to the surface, and, till- such: 


right has been established, he would have no right to claim protec- 
tion against subsidence of the surface. Assuming however that the 
plaintiff has right to the surface, there is no evidence to show that 


the pillars need be maintained in their present size and number to- 


prevent a subsidence, and in view of the statutory rules for the 
working of mines, it is extremely improbable that the defendarit could 
alter the pillars in such a way as to endanger the surface. The defen- 
dant further protested in the twelfth and thirteenth paragraphs of his 
written statement that he had no infention to alter the pillars in such a 
way as to cause a subsidence of the surface, for the obvious reason 
that such subsidence would mean destruction of his works We are 


- of opinion that the Subordinate Judge has rightly refused to grant an 


injunction in this respect. 

The result is that the appeal by the plaintiff (No. 340 of 1912) 
must be dismissed, the appeal by the fifth defendant (No. 314 of 
1912) allowed and the decree of the Subordinate Judge discharged. 
The suit will stand dismissed with costs in both Courts payable by 
the plaintiff to the fifth defendant alone. We assess the hearing fee 
in this Court at five gold mohurs in each appeal. 

A. T. M. 

Appeal No. 340 dismissed. 
Appeal No. 314 allowed. 
(1) (1857) 3 K. & J. ee 112 R. R. 349. (2) (1872) 1: Ades Exch. 379. 


(3) (1860) johnson "705. (4) (1881) 6 A. 
uo x E 305. TT (6) cbe C. ud 
7 3 Il. IQIO 

(9)- (156) 8 H. L. C. 348 (362). " (10) (nd) »« 


II APP. Cas. 145. 
(11) (1877) 6 Ch. D. 284 (287). (12) (1877) igs D. 572 


(577). 
(13) (1865) 34 L. J Ch. 406 (112). Gr (1872) L. RES d» Kao 
297 


(15) LN I io : 314. (16) (1841) Cr. & 
Roa E mccum d fum 
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Cavin. Before Mr. Justice Holmwood and Mr. Fustice Chapman. 
© —— gt AMIRENNESSA 
sand y». 
a JINNAT ALI AND ANOTHER.* 


Under-raiyati holding, transferability of—Transfer of Property Act (IV of 1882) 

Sec. 117—Relinquishment, what constitutes—Ejectment, suit for—Khas 

e ' — possession, recovery of—Bengal Tenancy Act (VIII of 1885), Sec. 49 applic- 
ability of. 

When a tenure or holding apart from the Transfer of Property Act is 
not transferable, it cannot become so unless it is expressly made so by some 
other statute. 

- Hiramoti Dassya v. Annoda Prosad Ghagh (1) referred to. 

An under-raiyati holding is not therefore transferable, inasmuch as it is 
excluded from the operation of the Transfer of Property Act, and the Bengal 
Tenancy Act does not make any provision as to its transferability. 

Where an under-raiyat transferred his entire holding to a third person, and 
there was no proof of payment of rent or of any arrangement made to pay the 
rent, and thus there was a relinquishment of the holding: 

Held, the landlord was entitled to enter on the holding and recover khas 
possession of the same. 

. Dayamoyi v, Ananda Mohan Roy Chowdhuri (a) followed. 
_ Section 49 of the Bengal Tenancy Act does not apply to the case of an 
under-raiyat who has relinquished his holding. 

Appeal by the Plaintiff. 

This appeal arose out of .a suit brought by the plaintiff for 
declaration of her raiyati right in the land in suit, and for recovery 
of khas possession thereof. The plaintiff became the owner of an 
occupancy holding by purchase in 1314 B. S., and she then found 
that defendant No. 2, who was an under-raiyat on the land, sold 
the under-raiyati holding to defendant No. 1 eight years before, Ze, in 
1306 B. S. The lease of the under-raiyat was only for a term, 
and apparently it expired, since more than nine years elapsed from 
the time when the under-raiyati holding was sold to defendant No. r. 

Defence infer alia was that the under-raiyati holding was transferable, 
that there was no complete abandonment or reliquishment and that 
the under-raiyat could not be ejected except under section 49 of the 
Bengal Tenancy Act. 

The Court of. first instance allowed the plaintiff claim, On 
appeal the learned District Judge reversed some of the findings of 
the first Court, and modified the decree of the same. 

* Appeal from Appellate Decree, No. 1539 of 1913, against the decree of 
T. K. Johnsion Esq., District Judge of NoaRhali, dated the aand April, 1913, 
modifying the decree of Babu Hem Chandra Das Gupta, Munsif, rst Court 
at Sudharam, dated the goth April, 1912. ws 


(1) (1908) 7 C. L. J. 553 (555) (2) (1914) 20 C. L. J. ga. 
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' "Against that decision the plaintiff appealed to the High Court. 
Babu Hit Lal Guha for the Appellant. 


| Babu Hem Chandra Sen for the Respondents. ` 


The judgment of the Court was as follows : 

This appeal arises out of a suit brought by the plaintiff for de- 
claration of her raiyati right in the land in suit and khas possession 
thereof. It appears that the plaintiff became 16 annas tenant of an 
occupancy holding by purchase from her husband in the year 
1314 and that she then found that the under-raiyat on the land 
who is defendant.No. 2 had sold the under- THAM to defendant No. 1 
eight years before in 1306. 


Itis admitted that the lease was only fora term and it appears 
that now that lease must have expired, since, more than 9 years 
have elapsed from the time when it was sold to defendant No. r. 
Be that as it may, it is conceded that the learned judge's finding 
that all leasehold property is saleable and that there is nothing in 
the Bengal Tenancy Act to prevent the sale of an under-raiyati 
is not a correct view of the law. That is a rule of English Law 
and itis incorporated in the Transfer of Property Act. But the 
‘Transfer of Property Act by section 117 clearly excludes all 
agricultural lands from that rule, and the true rule is as was laid 
down by the late Sir Francis Maclean in the case of Hiramoti Dassya 
v. Annoda Prosad Ghosh (1) that where a tenure or holding apart from 
the Transfer of Property Act is not transferable it cannot become 
so unless it is expressly made so by some other statute. The 
learned Chief Justice’ pointed out, if it had been intended to make 
holdings transferable which were before non-transferable we' might 
have expected the legislature in framing the Bengal Tenancy Act 
to have said so. It was clearly laid down* in 1878 by chief -Justice 
' Garth-and Jackson J-that ¥ummat rights of-a Korfa under-tenant 
are- not transferable without the consent of the raiya/ landlord. 
Mr. Justice Jackson goes so far as to say, “I would only add that 
I never heard before that the question as to the possibility of selling 
a Korfa tenant's right could be raised, and it appears to me to be 
coritrary to the nature of things that such a thing could happen." 
The Tenancy Act has not made-any change in the law as laid down 
there ; and it must be held as a matter of law contrary to what has been 
said by the learned Judge in the Court below that an under-raiyati 
is not transferable. ° 


(1) (1908) 7 C. L. J. 553 (555) 
[* In Bonomali Bajaur v. TO Chunder (1878) I. L, R, 4 Calc, 135 —— 
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That being so and the plaintiff being the landlord of the entire 
sixteen annas and the defendant having transferred the whole holding 
to defendant No. 1 the case falls within the second heading of the 
recent Full Bench ruling (1) where the transfer of the whole holding 
has been made, the landlord is ordinarily entitled to enter on the hold- 
ing, and such relinquishment as the relinquishment of the whole 
sixteen annas without any proof of payment of rent or any arrange- 
ment made to pay the rent is certainly a relinquishment in fact 
which would entitle the plaintiff to eject the defendant. 


It is sought, to be argued that an under-raiyat can not be 
ejected except under section 49 of the Bengal Tenancy Act. But 
the answer to that is that the defendant No. 2 has by his own acts 
ceased to be an under-raiyat and defendant No. 1 has never obtained 
the status of an undet-raiyat ; therefore section 49 does not apply. 
It has further been contended that every transfer does not operate 
as an abandonment or as forfeiture, But the transfer which is 
found as a fact by the “munsiff inthe first Court and has not been 
set aside by the Tudge in this case is certainly such a transfer as 
would in our opinion constitute a complete abandonment in 
fact, and what is relinquishment or abandonment has been held 
by the Full Bench to depend on the substantial effect of what 
has been done in each case. The substantial effect of what has been 
done in this case appears to be that the recent purchaser has deprived 
the plaintiff of the tenant to whom alone she could look for her rent 
and to whom alone she could look for the proper cultivation of 
her holding ; and we do not know who the defendant No. 1 may 
be or whether he is in.any way a proper person to cultivate her land. 
It does not appear that any rent has been paid since the year 1306, 


" at any rate that it has been paid to the plaintiff. 


The appeal musb therefore be decreed. The judgment and ` 
decree of the lower appellate Court are set aside and those of tbe 
Munsiff restored with costs in all Courts to the plaintiff. 


A. N. R. C. 
Appeal allowed. 
(1) Dayamoyi v. Ahanda Mohan Roy Chowdhuri reported in 20 C. L. J. 52. 
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Before Sir Asutosh Mookerjee, Knight, fudge, and Mr. Justice 
Beacheroft. 


AKSHOY KUMAR CHATTERJEE 
Ve 
AKMAN MOLLA AND OTHERS.” 


Covenant, breach of —Covenant not to excavate tank by tenure-holder—Breach of 

Covenant by raiyat—Raiyat unaware of covenant—Who is liable—Bengal 

^ Tenancy Act (VIH of 1885), Secs. 178 Sub-Sec. (i) cl. (d) and 194—Nominal 
damages— Right, infringement of —No actual damage suffered. 

A tenure-holder undertook in a lease not to excavate tanks in the property. 
He granted to a raiyat a lease of some land within the tenure, but there was 
no restrictive covenant as to the excavation of the tank. The raiyat was 
unaware of any restrictive covenant in the lease of the tenure-holder : 


Heid, that the tenure-holder and not the raiyat was liable in damages to his 
lessor for excavation of tank by the raiyat 


Section 178 Sub-Section (1) cl (d) of the Bengal Tenancy Act is controlled 


by Section 194. 
There is neither privity of contract nor privity of estate between the head 

lessor and the under-lessee, and hence the .under-lessee is not personally liable 

for the rent reserved by, nor on the covenants contained in, the head lease. 
Berney v. Moore (1) and Holford v. Hatch (a) referred to. 


Whenever any act injures another's right and would be evidence in 
future in favour.of the wrong-doer, an action may be maintained for an invasion 
of the right, without proof of any specific damage. 

Mellor v. Spateman (3) and Patrick v. Greenaway (4) referred to. 

Where there has been a breach ofa covenant not to excavate any tank, 
a plaintiff, though he may not suffer any actual damage, is entitled to nominal 
damages which is not necessarily small damages. 

Appeal by the Plaintiff. 


Suit for declaration that the defendants had no right to excavate a 
ank on the disputed holding. 

The material facts and arguments are sufficiently stated in the 
judgment. _ 

Babu Surendra Chunder Sen for the Appellant. 

Babu Brojo Lal Chuckerbutty for the Respondents. 

The judgment of the Court was delivered by 


* Appeal from Appellate Decree No. 328 of 1912, against the dectee of 
Babu Chandra Bhusan Banerjee, Subordinate Judge of Khulna, dated the 
13th November, 1911, affirming that of Babu Sris Chandra Haldar, Munsiff 
of Khulna, dated the 2and Februa»y, 1911. 

(1) (1791) 2 Ridgeway Parl. Rep. 310 (331). 

(2) (1779) 1 Doug. 183. (3) (1651) 1 Saunders 346 b. 

e (4) (1796) 1 Saunders 346 b note, 
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Mookerjee J.—This isan appeal by the plaintiff ima suit 
for declaration thàt the defendants have no right to excavate a tank 
on the disputed holding. The plaintiff also asks for a mandatory 
injunction on the defendant to compel him to fill up the tank or 
in the alternative for a decree for compensation to the extent of 
Rs. 400. The Courts below have dismissed the suit against all 
the four defendants. The first defendant is a raiyat in occupation 
of the land, while the other three are tenure-holders and interme- 
diate between the plaintiff and the raiyat. The title of the tenure- 
holders was created on the 28th May, 1854. by a lease under which 
they undertook not to cut down fruit-bearing trees and to excavate 
tanks on the property. The first defendant executed a Kabulyat 
in favour of the tenure-holders on the 6th May 1883, but he was 
in occupation of a portion of the land from before that date. The 
Subordinate Judge has held that this A'aóulya! was the inception of 
the present tenancy, bacause at that time the tenant obtained a 
lease of additional] lands of which he had not previously been 
in occupation. The case for the plaintiff is that the defendants 
have committed a breach of the covenant not to excavate a tank 
on the property comprised in’ the tenure'and that they are con- 
sequently liable to indemnify him. The prayer for a mandatory 
injunction has not been seriously pressed ; in fact, the alternative claim 
shows that the plaintiff would be amply satisfied with a decree for 
compensation and does not intend th&t the tank should be filled up. 

The first question for consideration is, whether there has been 
a breach of covenant; andif so, by whom? Thereis no room for 
controversy that there was an express undertaking by the tenure- 
holders not to excavate any tank on the property. That covenant 
has been broken. No doubt, it has not been broken by the excava- 
tion of a tank by the tenure-holders themselves, but, prima facie, 
they must be held responsible for the act of their under-tenant. In 
the first place, in the lease which was granted tothe raiyat on the 
6th May 1883, they did not take the precaution to insert a covenant 
that the raiyat would not excavate any tank on the holding. Indeed 
there is nothing to show that the raiyat was ever apprised of this 
restrictive covenant in the lease of the tenure-holders. In 
the second place, it is plain that they have placed the raiyat in a 
position to excavate the tank. Our attention, however, has been 
drawn to section 194 of the Bengal Tenancy Act which is in these 
terms: “Where a proprietor or permhnent tenure-holder holds ‘his 
estate or tenure subject to the obsérvance of any specified rule or 
condition, nothing in the Act shall entitle any. person oc upying 
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land within the estate or tenure to do any act which involves a 
violation of that rule or condition”. It has been argued for the 
appellant that thisis a saving clause for conditions binding on 
landlords and that consequently the first defendant was not entitled 
‘to excavate a tank in violation of a condition to that effect in the lease 
of the tenure-holders. On behalf of the respondents-it has been 
argued that the tenure-holders should not be held responsible, 
because if they had inserted a restrictive covenant in the lease 
granted to the ralyat, it would have been unenforceable under 
Sec. 178 Sub-sec. (1) clause (d) which provides that nothing in any 
contract between a landlord and a tenant made before or after the 
passing ofthe Act shall take away or limit the right of a tenant 
as provided by the Act to make improvements and claim compen- 
sations for them. Stress has also been laid on the fact that the 
Oourts below have concurrently found that the excavation of this tank 
was an improvement of the holding, that the tank covers only a small 
portion ofthe land comprised in the holding and that water is 
needed for the use of men and cattle and will be beneficial for the 
purposes of cultivation. «Under these circumstances, the tenure-holders 
respondents contend that they should not be held responsible as 
they could not have in any event restrained the first defendant from 
improving his holding by the excavation of the tank. This conten- 
* tion is clearly unsound, for, in our opinion, Sec. 178, Sub. sec. (1) 
clause (d) is controlled by Sec. rg4, which would have been 
superfluous if the object of the legislature had been merely to lay 
down that the'grantee is in no better position than the grantor. The 
legislature obviously contemplated cases of the character now 
before us where it might be argued with plausibility that the 
grantee was entitled, by virtue of the provisions of the Bengal 
Tenancy Act to do what could not be done by his grantor. 
To avoid the conflict which may in this way arise, the legislature 
. has expressly provided that persons occupying land within a- tenure 
cannot do such acts as involve a violation of the conditions under 
which. the tenure is held. It is thus plain that the tenure-holders 
might | have effectively inserted a restrictive covenant against 
excavation of tanks in the sub- lease granted by them to the first 
defendant. The tenure-holders are consequently liable for breach 
of covenant, even if it be assumed that they have no remedy against 
their sub- lessee: Penley v. Watts (1); Smith v. Howell (2); Walker v. 
Hatton (3). This does not, however, show that the plaintiff is 


(1) (1841) 7 M. & W. 601. (2) (1851) 6 Ex. 730. 
~ (3) (1842) 10 M. & W. 249. 
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entitled to ask for damages as against the first defendant. It is 
well-settled that there is neither privity of contract nor privity of 
estate between the head lessor and the under-lessee and hence the 
under-lessee is not personally liable for the rent reserved by, nor on 
the covenants contained in, the head lease: Berney v. Moore (1) ; 
Holford v. Hatch (2); Laws of England, Halsbury, Vol. XVIII Art. 
865. Consequently the plaintiff has no cause of action agalnst 
the first defendant, 


The second question for consideration is, the measure of 
damages for the breach of the covenant. It has been argued 
on behalf of the tenure-holders that no decree for damages 
should be made, because the plaintiff has suffered’ no appre- 
ciable damage. It has not been shown that the value of the 
land as security for the rent has diminished; nor has it beén proved 
that if the land reverts to the plaintiff upon surrender, abandon- 
ment, or sale of the tenure in execution of a decree for arrears of 
rent, the plaintiff will not be able to make a resettlement on the 
same rent as at present. On the other hand, the excavation of the 
tank has been a real improvement of the holding. On these facts, 
we have been pressed to hold that the plaintiff is not entitled to a 
decree for damages. We are of opinion that this contention is not 
well-founded. There has been a breach of the covenant not to exca- 
vate any tank, that is, an infringement of the legal right of the plain- 
tiff, who is consequently entitled to nominal damages, even 
though he may not have suffered actual damages: Williams v. 
Williams (3); Wigsell v. The Corporation of the School for the Indi- 
gent and Blind (4). As Searjeant Williams says, wherever any act in- 
jures-another’s right and would be evidence in future in favour of the 
wrong-doer, an action: may be maintained for an invasion of the right, 
without proof of any specific damage: Mellor v. Spateman (5); 


- 


FX 


Patrick v. Greenaway (6. In this way, not only is the principle , 


that wherever there is a wrong, there should be a remedy enforced, 
but the award of nominal damages for the infliction of a legal 
wrong may settle the question of title or determine rights of the 
greatest importance to the plaintiff. From this point of view, it 


. has sometimes been said that even though the result of a trespass 


may benefit the plaintiff and not damnify him, he is entitled to 
nominal damages. Hence, if a breach of covenant is deliberate, 


ee a . 
(1) (1791) 2 Ridgeway Parl. Rep. 310 (331). (2) (1779) 1 Doug. 185. 

(3) (1874) L. R 9 C:P.6s9.. Cz (4) (1882) 8 Q- B. D. 357. 

(5) (1651) 1 Saunders 346b. ^ >. (5) (1796) 1 Saunders 346 b note. 
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the Court may award vindictive damages, as Bowen L. j. put it in Civir. 
Whitham v. Kershaw (1). Here however there is no reason to appre- 1914. 
hend that the tenure-holders have wilfully committed the bréach of oo 


covenant, The plaintiff is consequently entitled to nominal damages. A 


which is not necessarily small damages. As Halsbury L. C. said in 
Mediana v. Comet (2) “nominal damages is a technical phrase Mookerjee, F. 
which means that you have negatived anything like real damage, 
but that you are affirming by your nominal damages that thera is 
an infraction. of a legal right which, though it gives you no right to 
any real damages at all, yet gives you a right to the verdict or judg- 
ment because your legal right has been infringed; but the term 
nominal damages does not mean small damages," We assess the 
damages at Rs. roo which according to the plaintiff is the sum. 
required to fill up the tank. 

The result is that this appeal is allowed and the decree of the 
District Judge set aside. The suit will stand dismissed with costs 
in all the Courts as against the first defendant but it will stand decreed 
for Rs. 100 as against the other defendants. The appellant is 
entitled to his costs in this Court on the amount. decreed, but as 
between him and the defendants other than the first defendant 

™ the costs in both the Courts below must be borne by themselves. 


g. 
Akman Molla. 








Ae als 
Appeal allowed. 


| Appeal dismissed as regards Defendant No. 1. 
(1) (1835) 16 Q B. D. 613 (613). (3) (1953) A. C. 113 (116). 
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Oficial Assignes—Code of Civil Procedure, (Act XIV of 1882), SS 32, 248 
and 37a—Intian Insolvency Act, 1848, S. 49, stay of execution proceedings 
under, 

Where an order vesting the property of an insolvent in the Official 
Assignee is made by the Court having jurisdiction in the insolvency under 
the Indian Insolvency Act, 1843, such property becomes vested in the 
Official Assignee from the date of the order, even when it has been attached 
In execution of a money decree, and an order directing the sale of it has 
been passed. 

Sarkies v, Mussumat Bundho Baee () approved. 

Attachment in execution of a money decree followed by an order for sale 
does not oonfer on the judgment-creditor any charge on the land atta- 
ched. 

An attachment prevents and avoids any private alienation, but does 
not invalidate ar alienation by operation of law such as is effected by a 
vesting order under the Indian Insolvency Act, 1848, and an order for 


` gale, though it binds the parties, does not confer any title. 


In execution of their decree the respondents as judgment-creditors 
attached and obtained an order for sale of a colliery of which the judgment- 
debtors were the lessees. Subsequently in the insolvenzy of the judgment- 
debtors an order vesting the colliery in the Official Assignee was made under 
the Indian Insolvency Act, 1848, on September 8, 1904. On September 12, 
1904 the Judge in execution proceedings stayed the sale until further orders, 
and the respondents then applied for and obtained an order for the issue and 
service on the Official Assignee ofa notice calling upon him to show cause 
why he should not be substituted in the suit for the judgment.debtors ; and 
the Official Assignee, though duly served, took no notice of it. On the 
expiry ofthe time fixed by the notice foy cause to be shown the respondents 
without further notice to the Official Assignee, applied for and obtained an 
order not only substituting the Official Assignee as a party in the place 
of the judgment-debtors, but directing the sale to proceed, and the sale took 
place, and the respondents, having obtained leave to bid became purchasers 
and obtained the usual certificate, which referred to the right, title and 
interest of the judgment-debtors as the property sold. 

The appellant claimed title to the colliery under the Official Assignee : 

Held, that the sale was altogether irregular and inoperative, that the execu- 
tion could not proceed until the Official Assignee had been properly brought 
before the Court and an order binding on him had been obtained by obtain- 
ing an order forthe issue of, and serving him with a notice under section 
248 of the Code of Civil Procedure, 1882; that the notice served on the 
Official Assignee was not a proper notice under the said section 248, but 
assuming that it was a proper notice preliminary to adding him as a party 
under section 32 of the Code, in order to bind him as a party added under 
that section, he had, after being added, to be served with a summons to appear 
and answer ; and«that no such summons having been served or no order to carry 
on ER having been obtained under section 372 Of the Code, the sale 
was not binding on the Official Assignee. 


(1) (1869) 1 N. W, PLH, C. R, 172. 
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Quaere Whether sections 32 and 372 of the Code of Civil Procedure, P. C. 
1382, were applicable after the final decree. Dea 
1914. 
Goodall v. Mussoorie Bank Limited (1) referred to. Malkarjun v. Narhari aw 
(2) distinguished. Gopal Chunder Chatterjee v. Gunamoni (3) approved. , Raghu Nath Dag 
ve. 
Held, also, that the judgment-debtors had at the time of the sale no right, Sundar Das; 


title or interest which could be sold to or vested in a purchaser, and conse- 
quently the respondents acquired no title to the property. 


Held, further, that if the judgment-debt was included in the schedule filed 
by the insolvents under the Indian Insolvency Act, 1848, the executing 
Court was bound to stay the sale under section 49 thereof. 

Appeal from a judgment and decree, dated the 4th June, 1912 
ofthe High Court of Judicature at Fort William in Bengal rever- 
sing a judgment and decree, dated the 8th September, 1909, of the 
Court of the Additional Subordinate Judge of Burdwan. 


On the rst December, 1899, the defendants respondents granted 
a patiah of Coal lands to Atul Nath Chatterji and Rajendra Nath 
Chatterji at an annual jama, the lessees were two of four brothers. 
The four brothers who were members ofa joint family, became 
z heavily indebted to several creditors. On the 6th December, 1903, 
the present defendants filed a suit against their lessees for rent 
under the 5a//aA, and, on the 23rd June, 1904, obtained a decree 
against them. The other two brothers were parties to that suit as 
pro forma defendants. On the 13th July, rgo4, the defendants 
applied for execution of their decree by attachment of the immovable 
properties belonging to the judgment-debtors. The lease-hold 
property was accordingly attached and the sth September, r9o4 was 
fixed for the sale. On that day, the judgment-debtors Nos r and 2 
applied for time to enable them to raise money by sale of the 
attached property, and the sale was accordingly adjourned until roth 
September. On the 8th September, all four brothers filed their 
petition in the Court for the Relief of Insolvent Debtors at Calcutta 
and on the same day, the Court made the usual vesting order under 
section 7 of the Indian Insolvency Act, 1848. 


On the 30th September, 1904, the defendants applied to the Sub- 
ordinate judge of Burdwan to substitute the Official Assignee in the 
place of the judgment-debtors in the execution proceedings under 
their decree. On the 23rd November notice was ordered to issue to 
the Official Assignee to .show cause why he should notbe substituted 
in the place of the judgment-€ebtors and it was made returnable 

(1) (1887) I. L. R. 10 All. 97. 

(2) (1900) L. R. 27 I. A. 216; I. L. R. 25 Bom. 337. 

(3) (1892) L L. R. 20 Calc. 370. 
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P. C. on the 22nd December, 1904. On the roth January, 1905 the Sub- 
te: ordinate Judge, finding that Mr. Miller, the Official Assignee, 
—~ had been duly served with the notice, ordered that he be substi- 
Raghu Nath Das : : 
o tuted in the place of the judgment-debtors and the 6th March, 1905 
Sundar Das, was fixed for the sale of the attached property. On that day the 


mereme 


property was sold and purchased by the defendants, the decree- 
holders. On the'18th April, 1905, the sale was confirmed and on the 
14th June, 1905, an order was made for delivery of possession to the 
defendants as purchasers and they accordingly took possession 
under it. Meanwhile, on ‘the 23rd May, 1995, the Official Assignee 
applied to the Insolvency Court and obtained an order that he 
should be at liberty to sell either by public auction or private con- 
tract to the best purchaser the properties of the insolvents includ- 
ing the lease-hold premises in question. He did not, as a matter 
of fact, sell at that time but, on the 24th March, 1908 he sold the 
premises now in question to Hormusji Pestonji Banker 44Zias 
Billimoria, a Parsi gentleman of Assansole. On the 24th June, 1908, 
three months later Banker sold the property to the present plaintiffs, 
who on the 16th July, 1908, instituted the present suit to recover 
pcs3ession of the property from the purchasers at the sale. 

The Subordinate Judge decreed the suit, He found that the 
notice was not served on the Official Assignee and held that the 
plaintiffs acquired a good title. Ox appeal the High Court (Chitty 
and Teunon (JJ.) dismissed the suit. It found that “ the notice for 
the substitution was duly served on the Official Assignee” and that 
the sale was binding on him. 

The plaintiffs thereupon appeal:d to His Majesty in Council. 

DeGruyther, K. C, and A. At, Dunne, for Appellants: Attach- 
ment in execution of a money decree followed by an order for sale 
does not create a charge .upon the property attached in favour of 
the attaching creditor : Peacock v. Madan (1); Fitmand v. Ramchand 
(2); and Kris/nisamy v. Oficial Assignee of Madras (3). Under 
the vesting order the property vested in the Official Assignee free 
from any charge in favour of the respondents, and the appellants, who 
claim under the Official Assignee, have a good and valid title. After 
the vesting order was made there was no right, title and interest 
left in the judgment-debtors in respect of tbe property and conse- 
quently the respondents who have purchased only the right, title 
and interest of the judgment-debtorg, have got nothing by their 
purchase. The name of the Official Assignee was substituted in 
place of that ofthe judgment.debtors, but as no notice of subse. 
quent proceedings in execution was served on him, he is not bound 

(1) (r9o2) I. L. R, 29 Calc. 428. (3) (1905) IL. R, 29 Bom 40;. 
(3) (1903) I. L, R. 26 Mad. 673. 
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by th> sale. Moreover, what was sold was the right, title and 
and interest of the judgment-debtors and not that of the Official 
Assignee, whose interest the Court had no power to sell. Reference 
was also made to Hunt v. Bholagir (1); Goodall wv. Mussoorie 
Bank (2) ; Collector of Muzaffarnagar v." Husaine Begam (3); the 
Indian Insolvency Act, 1848, s's. 7 and 49; and the Code of Civil 
Procedure, 1882, ss. 370 and 372, 291, 316 and 287. 


Due, for the Respondent: the Official Assignee had notice 
of the execution proceedings and the order for sale, and he was 
made a party to those proceedings. He is, therefore, bound by the 
sale. 

` His remedy was to object to the sale under S. 244 of the Code 
of the Civil Procedure, 1882, and not by a separate suit. Puncha- 
nun v. Rabia Bibi (4); and Prosunno Coomar Sanyal v. Kali Das 
S$iuyal(s). Again, the sale could not be set aside after one year 
from date thereof; Malkarjun v. Narhari (6) and the Indian 
Limitation Act, 1877, Sch. II Art. r2(a). Itis contended that the 
Official Assignee had no notice of the sale, but it must be presumed 
that the Court had duly issued such notice and that it was duly 
served : Bimola Soonduree v. Kali Kishen (7). 

(Mr. Ameer Ali: Is there any authority for the proposition 


that even if notice under S. 248 isnot served, the sale is valid. 


Sce Gopal v. Gunamont (8). 
Counsel for the appellants were not heard in reply. The 
judgment of their Lordships was delivered by 


N 4 
Lord Parker of Waddington.—The action in which 
this appeal arises isan action forthe recovery of a leasehold colliery, 


. The plaintiffs (the present appellants), claimed title to the property 


under the Official Assignee in the insolvency of the lessees. The 
order vesting the property in such Official Assignee was made under 
the Insolvent Debtors (India) Act, 1848, on the 8th September, 1904. 
Atthe date of this order the colliery had been attached in execution 
case No. 303 of 1904, in which the lessees were the judgment-debtors 
and the defendants (the present respondents), were the judgment- 
creditors, and an order had been obtained for the sale of the 
Interest therein of the judgment-debtors. Counsel for the respon- 
dents admitted that attachment in execution of a money decree 


(1) (1864) I. B. H. C. R. 251.8 (2) (1887) I. L. R. 10 All. 97. 
(3) (1895) I. L. R. 18 All. 86, (4, (1890) I..L. R, 17 Calc. 711. 
(5) (1892) L. R. 19 I. A. 166; Í. L. R. 19 Calc. 683. 

(6) (1900) L. R. 27 I. A. 316; LL R, 35 Bom, 337- 

(7) (1874) 22 W. R. 5. (8) (1892) I. L, R 20 Calc. 370. 


559 


1914. 
e 


Raghu Nath Das 
v. 
Sundar Das. 


inii ree 


Mav, 13. 


560 


Ld 


1914. 
ore 
Raghu Nath Das 
c. 
Sundar Das. 
Lord Parker. 





M 


THE CALCUTTA LAW JOURNAL. [Vor. XX. 


followed by such an order for sale does not confer on the judg- 
ment-creditor any charge on the land (see Sarkies v. Mussumat 
Bundho Baee (1). An attachment prevents and avoids any private 
alienation, but does not invalidate an alienation by operation of law 
such as is effected by a vesting order under the Act of 1848, and an 
order for sale, though it binds the parties, does not confer title. 


It follows that under the order of. the 8th September, 1904, the 
property vested in the Official Assignee free from any charge in 
favour of the judgment-creditors. The Official Assignee in due 
course, by order of the Court having jurisdiction in the insolvency, 
sold the property, and the appellants derive title through the pur- 
chaser. Their title is thus prima facie a good and valid title, but 
it is disputed by the respondents under the following circums- 
tances. 


. On the 12th September, 1904 the Judge in the execution pro- 
ceedings stayed the sale therein directed until further order. This 
was the proper and indeed the only thing he could do, for the 
judgment-debtors had no longer any interest which could be sold. 
Further, if, as was no doubt the case, the judgment debt was included 
in the schedule filed by the insolvents under the Act, their Lordships 
are of opinion that he was bound to stay the sale under section 49 
of the Act. Atany rate the executor could not proceed until the 
Official Assignee had been properly brought before the Court, and 
an order binding on him had been obtained. In their Lordships’ 
opinion this could only be done by obtaining an order for 
the issue of, and by serving him’ with a notice under Section 
248 of the Civil Code of 1882, which was the Code then 
in force. It was suggested in argument that he might have been 
made a party to the proceedings either under section 31 or 
under section 372 of the Code, but even if these sections are 
applicable after final decree, as to which there is considerable doubt 
(see Goodall v. Mussoorie Bank, Lid. (2), no proceedings seem 
to have been taken thereunder. What the judgment-creditors did 
was this: they applied to the Judge in the execution case for an 
order, and on the 30th September, 1904, and again on the 3rd 
November, obtained an order for the issue and service on the 
Official Assignee of a notice calling upon him to show cause why 
he should not be substituted in the suit for the judgment-debtors. 
This was nota proper notice under the 248th section. A notice 
unner that section should have called upon the Official Assignee to 
show cause why the decree should not be executed against him. 


(1) (1869) 1 N. W. P. H. C. R. 172. (2) (1887) I. L. R. 10 All. gy. 
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Had the Official Assignee been served with such a notice, it is at 
least probable that he would, as in their Lordships’ opinion he 
certainly could, have shewn good cause why the decree should not 


` be executed, the property having under the Act and vesting order 


f 


been transferrel to him for the benefit of the creditors of the insol- 
vent generally. It is possible that the notice might be upheld as 
a proper notice preliminary to adding the Official Assignee asa 
party under the 32nd section, if that section were applicable, but in 
order to bind a party added under the 32nd section, he has, after 
being added, to be s2rved with a summons to appear and answer, 
and it is not suggested that any such summons was served. Simi- 
larly, it is not suggested that any order to carry on proceedings was 
obtained under the 372nd section. 

Having obtained leave in that behalf the respondents proceeded 
to serve the notice in question, and their Lordships will assume that 
the notic2 was duly served on the Official Assignee. The Official 
Assignee took no notice of it, possibly because he had no objection 
to being substituted as a party, and expected to be served with notice 
of any further application against him. ‘There is no evidence that 
he knew that an order for sale had been already made. "Thetime 


^fixed by the notice for cause to be shown having expired, the res- 


pondents, without further notice to the Official Assignee, applied for 
and obtained an order not only substituting the Official Assignee as 
a party inthe place of the judgment-debtors but directing the sale 
to proceed. The sale accordingly proceeded. There had to be a 
fresh sale proclamation by reason of the 291st section of the Code, 
Such proclamation is not in evidence, but their Lordships must 
presume in default of evidence to the contrary that the property 
offered for sale was the property ordered to be sold, that is to say 
the right and interest of the judgment-debtors in the colliery. At 
the sale the respondents (the judgment-creditors), having obtained 
leave to bid, became the purchasers. The sale was confirmed by 
the Court on the 8th April, 1905, and on the 25th April, 1905 the 
respondents obtained the usual certificate which refers to the right, 
title, and interest of the judgment-debtors as the property sold. 
Their Lordships are of opinion that this sale was altogether irregular 
and inoperative. In the first place the property having passed to the 
Official Assignee it was wrong to allow the sale to proceed at all. 
The judgment-creditors had no charge on the land, and the Court 
could not properly give them such a charge at the expense of the 
other creditors of the insolvents. In the second place no proper 
steps had been taken to bring the Official Assignee before the Court 
and obtain an order binding on him, and accordingly he was not 
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bound by anything which was done. In the third place the judg- 
ment-debtors had at the time of the sale no right, title, or interest 
which could be sold to or vested in a purchaser, and consequently 
the respondents acquired no title to the property. 

'Their Lordships' attention was called in this connection to the 
case of Malkarjun Bin Shidramapp1 Pasare v. Narhari Bin 
Shivappa (1), but in their opinion there is nothing in that case 
which has any bearing upon the present appeal. As laid down in 
Gopal Chunder Chatterjee v. Gunamont Dasi (2), a notice under 
section 248 of the Code is necessary in order that the Court should 
obtain jurisdiction to sell property by way of execution as against 
the legal representative of a deceased judgment-debtor. In the case 
in of Malkarjun (1), such a notice had been served, and the Court 
had determined, as it had power to do for the purpose of the execu- 
tion proceedings, that the party served with the notice was in fact the 
legal representative, It had therefore jurisdiction to sell, though the 
decision as to who was the legal representative was erroneous, There 
being jurisdiction to sell, and the purchasers having no notice of 
any irregularity, the sale held good unless or until it were set aside 
by appropriate proceedings for the purpose. The present case is 
of a wholly different character. No proper notice was served under 
the section, and the respondents had full notice of, and indeed were 
responsible for, the irregularities of the procedure adopted. 

The respondents suggested that with regard to certain machinery 
which was included in the sale of the colliery by the Official Assignee, 
and which was also sought to be recovered in this action, the statute 
of limitations wasa good defence. This point does not appear to 
have been taken at any time prior to the hearing before their Lord- 
ships’ Board. It was not one of the issues settled by the Court on 
the action, nor did the respondents mention it among their grounds 
of appeal from the decision of the Subordinate Judge. Their Lord- 
ships consider that it, involves an inquiry as to the nature of the 
machinery to which it is said to be applicable, and that it is therefore 
too late to raise it. 

"Their Lordships will humbly advise His Majesty that the appeal 
oughtto be allowed and the decree of the High Court of the 4th 
June, 1912 set aside with costs, here and below, and that the judg- 
ment of the Subordinate Judge of Burdwan of the 8th September, 
1909 ought to be restored. 

W. W. Bow & Co.—Solicitors for the Appellants. 

Barrow, Roger and Nevill.—Solicitors for the Respondents. 

J. M. Pe Appeal allowed. 
* (1) (1900) L. R. 27 I. A, 216. (2) (1892) I. L. R. 20 Calc. 370. 
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v. 
SARAT CHANDRA ROY CHOWDHURI. 


[On APPEAL rrom THE Hrica Court or jupicATURE at FORT 
l WILLIAM IN BENGAL.] 


Revenus Sale—What passes—Adverse possession—Limitation—Regulation II of 
1819, proveedings under, value of decision in-—Thakbast proceedings, value of 
decisions in—Transactions based on determinations in such proceedings— 
Estoppel—~Acqutescence—Conduct of parties—Practice—Concurrent findings 

of fact. 
Under a sale held under Act XI of 1859, what is sold is not the interest of 


‘the defaulting owner which is determined on his failure to pay the Government 


assessment, but the interest of the Crown, subject to the payment of the Govern- 


ment assessment, and, therefore, the period of limitation for adverse possession , 


against the purchaser at such a sale only commences to run from the date ol 
the sale. i 

Parties to proceedings under Reg. H of 1819 and also to those instituted in 
the Court of the Thakbast Deputy Collector, are not estopped by the decisions 


- arrived at therein, as they would be in regular proceedings in Courts of law, but 


those determinations are obviously of high authority, and, when acquiesced in 
by all the parties interested for a length of time, and made the basis of important 
transactions, should not be distrubed unless upon the clearest proof that they 
are erroneous. ° 

Where there have been concurrent findings of fact by the Courts {below the 
question in appéal is not what conclusions their Lordships would have arrived 
at if the matter had for the first time come before them, but whether it has been 
established that thé judgments of the Courts below were clearly wrong. 

Allen v. Quebec Warehouse Company (1) followed, 

' Appeal from a~judgment and decree of the High Court 
Calcutta, dated the 22nd May, 1908, affirming those of the Court 
of tne Subordinate Judge of Rajshahye, dated the 27th March, 
1905. 

The questions for determination in the appeal were (1) whether 
2,720 bighas of land claimed in’ the suit formed a portion of Mouzah 
Shyampur Paharpur, within Mahal No. 218, the Zemindari of the 
respondent, and (2) whether his suit was barred by limitation. 


The said Mahal No, 218, Taraf Shyampur Paharpur was in 
existence from before the decennial settlement. It was not then 
included in the settlement of Dergunnah Shersahabad within which 


it was ‘situate, it having been claimed to be debutter property, 
| (1) (1886) L. R. 12 A, C. tor, 
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In r834 the lands of this Taraf, consisting of 8 Mouzahs, were 
resumed by the Government in a proceeding under Reg. II of 1819. 
Of the said Mouzahs, Nij Shyampur Paharpur, the subject matter 
of the present suit, was one. Upon its resumption the said Mahal 
was measured under the orders of Government and assessed with 
revenue. It was then offered in settlement to the then Zamindar 
of Shersahabad, who declined it. It was thereupon settled in ljara 
for a term of 20 years from the rst May, 1838. 


The permanent settlement of the said Mahal from the rst May, 
1859, was made with the Zamindar of Pergunnah Shersahabad 
Jogendra Narayan Roy. 


On the 14th January, 1891, the said Mahal was put up for sale 
under Act XI of 1859 for arrears of Government Revenue, and was 
purchased by the respondent, who having obtained the usual share 
certificate, was placed in possession thereof by the Collector in 
April, 189r. 

The respondent brought the present suit against the appellant 
on the 23rd December, 1902. He set up his title as above shown, 
and claimed that he was entitled to the said Zemindari, free from 
all encumbrances, in the same state as it wasin at the time of its 
permanent settlement. He alleged that subsequent to his purchase 
he came to know that after the said permanent settlement of the 
Mahal, the appellant had wrongtullysnd without any right or title 
taken possession of 2,720 bighas of the lands of Mouzah Nij 
Shyampur Paharpur, lying within its Thak and Revenue Survey 
boundaries and that the said possession amounted to an encum- 
brance within the meaning of Act XI of 1859. He prayed for a 
decree for possession of the said lands with mesne profits and costs. 


The appellant in defence alleged that the landsin dispute did 
not appertain to the said Mahal Shyampur Paharpur No. 218 before 
the said permanent settlement, and that permanent settlement of 
them as No, 218 was not made, but that, in fact, they appertained 
to and had been permanently settled’ as Mahals No. 219 and 45, 
of which he was the proprietor. He pleaded that he and his prede- 
cessors had been in possession of the said lands from long before the 
said permanent settlement of Mahal No, 218 as of right and 
adversely and that the said suit was barred by limitation. He denied 
the correctness of the Survey Map of Mouzah Nij Shyam pur Pahar- 
pur. The Subordinate Judge decreed the suit holding that the 
appellant’s predecessor had had no possession of the disputed 

lands until after 1859, when the said permanent settlement was made 


< 
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that the Thak and Reveuue Survey maps of Mousah Nij Shyampur 
Paharpur were correct and that the permanent settlement thereof 
took place upon the basis ofthe said survey maps and that the 
appellant's possession was an encumbrance, and that the suit was 
not barred by limitation. 


On appeal to the High Court at Calcutta the findings and the 
decree of the lower Court were affirmed. It held that the 
appellant’s predecessor had no possession of the lands in dispute 
until after 1859, the date of the permanent settlement, that the 
Survey máps were correct and had always been acted on and accept- 
ed by all parties as being correct, that the permanent settlement 
was made on the basis of those maps, that the appellant's possession 
being subsequent to the permanent settlement of 1859 was an 
encumbrance liable to be set aside under section 37 of Act XI of 
1859 and that the suit was not barred by limitation. : 


The defendants thereupon appealed to His Majesty in Council, 
De Gruyther, K. C. and Dude, for the Appellant : Appellant's ad- 
verse possession of the land in suit is not an encumbrance within 
the meaning of section 37 of Act XI of 1859, a8 no revenue was 


due in respect of such lands which were not part of the resumed lands 


and could not therefore be subsequently settled. But if it be held 
that such possession was encumbrance within the meaning of that 
Act, then Art. r21 of the Indian Limitation Act, 1877, would apply, 
asthe suitisto avoid an encumbrance and the period of limita- 
tion would begin to run from the date of the sale. Assuming that 
the lands in suit were a portion of the resumed lands, the appellant 
had possession thereof all along and his title by adverse posses- 
sion was completed under section 28 and Art. 144 of the Limita- 
tion Act, 1877, after 12 years. As to the evidentiary value of Thak 
and Survey maps reference was made to Maharaja J'agadindra 
Nath Roy Bahadur v. Secretary of State for India in Council (1) and 
Nobo Kumar Das v. Gobind Chunder ‘Roy (2). 


Sir H. Erle Richards, K, C., and Dunne, for the Respondent, 


submitted that there were concurrent findings of fact and there was 
no question of law involved in the case. 

De Gruy ther K. C., replied referring to Secretary of State 7 
India v. Srimati Filamidunnlest Begam (3) and Reg. IL of 1819, 
S. 3. 

The judgment of their Lordships was delivered by 

(1) (1902) L. R. go I. A. 44; I. L. R. go Calc. 291. 
(2) (1881) 9 C. L. R. 305. 
(3) (1889) L. R. 17 L A. 40; 1. L, R. 17 Calc. 590. 
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Lord Atkinson.—This is an appeal from the judgment 
and decree, dated the 22nd May, 1908, of the High Court of Judica- 
ture at Fort William in Bengal, affirming a judgment and decree of 
the 27th March, 1905 of the Court of the Subordinate Judge of 
Rajshahye. 


The action out of which the appeal arises was brought by the 
respondent as purchaser at a sale held under Act XI of 1859 in 
consequence of the non-payment by the owner of the Government 
assessment of the Khas Mahal Shyampur Paharpur situate within the 
Pergunnah Shersahabad, and No. 218 on the Touzi of the Maldah 
Collectorate to recover possession of about 2,720 bighas of the 
Mouzah Nij Shyampur alleged to form portion of the said Khas 
Mahal, the possession of which was with-held by the appellant, and 
for damages for mesne profits and further relief. 


This sale was held on the r4th of January, 189: and duly con- 
firmed on the 15th of March following. 


The appellant relied upon two defences :—First, that the land, 
the possession of which was sought to be recovered, styled for 
convenience the land in dispute, did not form any portion of the 
mahal so purchased by the respondent, and, secondly, that even if 
it did, the appellant and those through whom he claimed had held 


possession of this land adversely to all persons having claims upon 


it continuously since, if not before, the year 1859 up to the present 


time, and that the respoadeit’s claim was therefore barred by the | 


Limitation Act. In anticipation of this second defence the respon- 
dent, in his plaint, allezed that this adverse possession, even if 
proved, was under. the provisions of Act XI of 1859 only an 
incumbrance On the mahal purchased, that on sale this latter was 
vested in him free fron all incumbrances, including the incum- 
brance thus created, and that consequently his right to recover 
possession was not barred by the Limitation Act. 


It was admitted by Mr. De Gruyther, on behalf of the appellant, 
that on the failure of an owner to pay the Government assessment, 
his eatata or interest in the land is forfeited, or rather, determined, 
and that under such a sale as that which took place in this case, 
what was sold was not the interest of the defaulting owner, but 
the interest of the Crown, subject to the payment of the Government 
assessment, and that therefore the time limited by the Limitation Act 
only commenced to run from the date of the sale, in this case. the 
14th of January, 1891. If this be so, then, as the action was insti- 
tuted on the 23rd of December, 1902, the statutory period of 12 
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years had not elapsed before the latter date, and the claim of the 
respondent to recover was unaffected. This defence may be accord- 
ingly put aside. There remains the part and parcel question. 


In order to appreciate the respective contentions of the parties 
litigant, and the rulings of the Courts below upon this question, 
it is necessary to refer shortly to the history of those properties of 
which the.land in dispute is alleged to have formed part. 


It was not, their Lordships think, disputed that at the time of 
the decennial settlement of Bengal, one Chandra Narayan Roy was 
the zemindar of the pergunnah Shersahabad, and that the permanent 
settlement of 1793. was made with him in respect of that pergunnah. 
Neither was it disputed that at the time of this settlement Chandra 
Narayan Roy üinpioperly returned as debottar lands, i.e., lands 
devoted to religious purposes, and therefore unassessable to Govern- 
ment revenue, portions ot eight mouzahs or villages forming portion 
of the perguanah Shersahabad, The Crown being misled by this 
untrue state.nent. subsequently instituted proceedings under Regula- 
tion IL of 1819 dealing with such matters, to deprive by way of 
resumption, Chandra Narayan Roy and his successors of the land 
so untruly described. The Crown represented by the Indian 
Government obtained a decree for resumption of this latter land on 
the 24th of December, 1834, which was on appeal confirmed by 
the Special Commissioner on the 18th of June, 1836. Possession 
of the misdescribed land having been thus obtained by the Govern- 
ment, they unified it and constituted it a Khas Mahal. 


The main contention of the appellant has been that as Chandra 
Narayan Roy was the owner under the permanent settlement of 
the entire pegunnah of which the land so resumed formed part, 
the burden of proving that the land in dispute formed portion of 
the land so resumed rested upon the respondent, and that in go 
far as he failed to discharge that burden the lands in dispute must 
be taken to remain and be vested in the appellant, the successor 
in title to Chandra Narayan Roy, as his property, This conten- 
tion, though in the main, in their Lordships’ view sustainable enough, 
is in one respect mistaken, namely this, that it was competent 
for the Crown in the year 1859, when making the settlement under 
which the respondent in effect clai.ns to have added tot he resumed 
land, other land then belonzing to it and made a grant of both com- 
bined. Such difficulty as the case presents arises altorether from 
one's inability to identify by: metes and bounds the land actually 
resumed, and it is to this point the appellants’ counsel have directed 
their lengthy and ingenious arguments, 
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Three attempts have been made to fix the boundaries of this 
land and-to definitely ascertain its position and extent in 1838, in 
1840, and in 1848 respectively. Both the Courts below have found 
that the last of the three namely, that made in 1848, was ao success- 
ful that the accuracy of the result then arrived at was not before them 
successfully impeached. It is embodied in the map of the survey 
of the village of Shyampur Paharpur surveyed in April, 1848, a. copy 
of which numbered Map 2 was given in evidence, The conclusions 
of the Courts below on this point being concurrent findings on an 
issue of fact the well-established rule of this Board in such cases 
is, as stated by Lord Herschell in Allen v. Quebec Warehouse 
Company, (1) ,this :—' Their Lordships do not consider that the 
question they have to determine is what conolusion they would have 
arrived at if the matter had for the first time come before them, but 
whether it has been established that the judgments of the Courts 
below, were clearly wrong." Itis vital to the appellant's case that 
this should be shown on his behalf, for this reason, that after the 
decree for resumption of the misdescribed debtottar lands had been 
enforced, and the Government assessment upon them fixed, Chandra 
Narayan Roy declined to take the grant of them offered to him by . 
way of settlement, and thereupon a lease or Ijara settlement of 
them was made to one Shib Chandra Chatterji for a term of 
20 years from the 1st of May, 1838. On the expiration of this term, 
after some delay, a grant by way of final settlement of this Khas 
Mahal, was, on the 27th of September, 1859, made to Jogendra 
Narayan Roy, a younger son of Chandra Narayan Roy. By succes- 
sive transfers made from time to time this. Mahal ultimately became 
vested in Udoy Chanda Bothra, the defaulting owner, upon whose 
failure to pay the Government revenue, it was, as already mentioned 
sold to the respondent on the r4th of January, 189r. 

Now the Subordinate Judge has found (p. 383) that the permanent 
settlement of this Mahal (Towzi No. 218) in September, 1859 “ was 
undoubtedly made upon the Thak and Revenue Survey of 
1847-1848.” And the High Court have found as a fact (p. 440), 
that “ the settlement of 1859 was made onthe basis of the survey 
map whether that map was right or wrong, and whether it differed 
from the Tanabandi of 1840 and the settlement of 1838 or not. 
That it was wrong there is not a particle of evidence to show. 
It was always acted upon, and must be taken to be the best evid- 
ence of what was settled in 1859.7 — * 

It was contended before their Lordships, as before the Courts 
below, that on a comparison of this survey map of 1848, with the 

(1) (1886) L, R. 12 A. C. 101. 
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proceedings in the Court of the Collector of Maldah on the 18th 
of June, 1838, before Mr. Edward Latour, “in the matter of the 
settlement of Khas Mahal Taraf Shyampur Paharpur decreed under 
Regulation II, 1819," and the Rubokari dated the r1th March, 1840 
of Mr. William Bell [Deputy Collector of the District of Maldah 
(p. 374, R.)] and with the map prepared by him entitled Siman- 
abundi map prepared by him, it would be found that the area of 
the land alleged to have been resumed according to the Revenue 
Survey was largely in excess of the 20,254 bighas which in the 
proceedings before Mr. Latour they are found to measure, that the 
survey was consequently plainly inaccurate, and the findings of 
both the Courts below as to its being unimpeachable were, there- 
fore, clearly wrong. This contention is dealt with in the Courts 
below, and especially by the High Court in their judgment at 
pages 410 and 411, The so-called map prepared by Mr. Bell is 
in truth no map at all. Itis a picture containing lineal measure- 
ments, made in different directions, estimated in Rasis, froma peg 
identified as one of those placed by Mr. Latour. No superficial 
areas were measured or the contents ascertained. In the order made 
~~ by Mr. Bell on the r1th of March, 1840 it is recited, amongst other 
things, that the boundaries of the Khas Mahal were taken by Mr. 
Latour by fixing pegs in certain places, and measuring from these 
pegsin certain directions, but that several of these pegs had been 
swept away, that at the time of Mr. Latour's settlement the River 
Bhagtrathi flowed below and to the west of a certain palm tree 
treated by Latour asa landmark forthe purpose of his measure- 
ments, namely, the Panchatara palm tree at Dhoka, that there was 
-. Majh Dearah to the west of this river, and to the west again of that 
Majh Dearah the River Ganges flowed, that allthe lands of this 
Majh Dearah were diluviated, that the two rivers became united, 
and the former bed of the latter river became Dearah. The physical 
features of the Khas Mahal thus became altogether changed. In 
addition, the question of this alleged excess in the survey was 
elaborately dealt with in the proceedings instituted in the Court 
of the Thakbast Deputy Collector of the district of Bhagalpur and 
Maldah in reference to disputes arising between the owners of the 
neighbouring Mouza of Sherpur Bhandar, and Ram Chandra Roy 
and others, as owners of this Mouza Shyampur Paharpur touching 
the boundaries between these mouzas, In the order made by the 
Deputy Collector on the rıth May, 1848, the proceedings before 
Latour and Bell, respectively , are cited at length, the alleged exçess 
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is dealt with, and it is ordered that the Hadbast of the whole of 
this property in dispute should be made within the circuit of Shyam- 
. pur Paharpur, that a perwana should be written to Syed. Ata 
Maharaja Surja f . ; . 
ants Hossein Peshkar, directing him to make the Hadbast thereof, 
2 7. and that a copy of the proceedings shall be forwarded to the 
MEM Superintendent of Thakbast for final orders with respect to the 
Lord Atkinson.  eycess lands. In pursuance of this order the case” came before the 
nm Superintendent of Surveys for, re-trial, and by.his- order, dated 
the 6th of March, 1849, reciting again dt length the proceedings 
before Messrs. Latour and Bell, and. stating the cause to which © 
this excess was due, it was ordered that the appellant’s objections 
' should be disallowed, and that the lands which the Deptty Collector 
considered to be excess lands-should be held to be intrinsically the 
land of Shyampur Paharpur Government Khas Mahal belonging to 
Chandra Chatterji, the respoadent in that case, and that the Thak 
prepared by the said officer should be maintained and confirmed. 
These last proceedings, like those preceding them, are in truth - 
determinations by public officials of the matters in dispute, all the 
parties interested being given the opportunity of making their claims, 
raising their objections, and'prolucing their evidence. The parties 
to them are, no doubt, not estopped’ by the decisions arrived at, 
as they would be in regular proceedings in Courts of law, but these 
determinations are obviously of high authority, and when acquiesced 
in by all the parties interested for a lngth of time, and made the 
basis of important transactions, should not be disturbed unless 
upon the clearest proof that they -are ‘erroneous. Their . Lord- 
ships have not found that the comparison of Bell’s map with the 
survey map is sufficient to, lead them to the conclusion that the 
latter is, save possibly in one respect, erroneoug, nor have they 
discovered anything in any of the proceedings subsequent 
to the year 1848 to lead them to think so. The bed of the 
Ganges is apparently included in the mahal according to the 
gurvey map, but this does not form part of the lands in dispute, 
and if it belonged to the Crown, as it is contended it did, it would 
' be vested in the purchaser by the settlement of the 27th of September, 
1859. -The finding of both Courts that the survey formed the 
basis of the settlement has not been impeached, and their Lord- 
ships, on full consideration of all the evidence, fiad themselvea 
unable to come to the conclusion that the other concurrent finding 
of fact, namely, that the survey map is aCcurate, was clearly wrong. 
They are, therefore, of opinion that the judgment and decree ap-. 
pealed from should stand, and that this appeal should be 
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dismissed with costs, and they will Mame "advise His Majesty 
accordingly. EOS X : ` 

: - Appeal dismissed. 
T. L. Wilson & Co.—Solicitors for the Appellant. DN 
IW, W. Box & Co.—Solicitors for the Respondent, 


J. M. P. uu 1 


: PRESENT. :—Lord Moulton, Lord’ Stunner , Sir John Edge and 
Mr. Ameer Ali. | 


CHIDAMBARAM CHETTIAR 
| | D. 
SRINIVASA SASTRIAL AND OTHERS, 
(Oy APPEAL FROM THE HiGH COURT or JUDICATURE AT MADRAS.) 


Deed of assignment —Validity of—Assignument far valuable consideration void, 
if made to defeat creditors —-Such assignment not valid even in part. 

A deed of assignment by a debtor is void against his creditors when he is 

„An state of insolvency or when the effect of the deed is to leave him without 
the means of paying the debts due by him at the time of the assignment ; 
if such is the condition of the debtor orthe consequence of his act, to render 
the deed valid it must be proved that the assignment made was on, good 
consideration and Jona fide ; the deed, which, though in part for good con- 
sideration, is, as regards the other part, only an arrangement to defeat credi- 


tors, is wholly void azainst the creditors and cannot be upheld to the extent. 


to which it is supported by consideration. ^ 
Chidambaram Chettiar v. Sami Aiyar (1) affirmed, 


— Em parte consolidated appeals from a judgment and two orders 
of the High Court of Madras (July 18, 1906), affirming two .judg- 
ments and two orders of the Court of the Subordinate Judge of 
Kumbakonam, dated the 23rd December, rgor ang 27th September, 

1902 respectively, 


~ 


The facts of the case briefly stated were as follows : ‘One 
‘Sami Aiyar obtained a decree in Original Suit No. 12 of 1899, 
. filed in the Court. of the Subordinate Judge and a sum of over 
Rs. 14,009 was held in deposit by the Court to the credit of the 
decree-holder Sami Aiyar, who, "was himself. indebted to various 
"persons, some of whom obtained money. decrees against him. On 
_the 28th March, 1900 Annamalj Chetti one of such decree-holders 
in Original Suit 93 of aa obtained from Sami Aiyar a deed of 


1 


(1) (1996) iL SRM Mad, 6. up" 
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P.C. assignment, whereby the latter purported to assígn to the former 

1914. ` his rights under the decree in Original Suit No. 12 of 1899 for the 
aea consideration of Rs. 15,000, which was stated in the deed to consist 

Chidambaram i i 
Chettiar of (1) Rs. 4,390 due to the assignee under his decree in Original 
J. : E 

Srinivasa Sastrial, Suit No. 93 of 1899: (2) Rs. 1,650 or so due to Lakshmana 
— Chetti ; (3) Rs. 1,185 due to Ix. Srinivas Aiyar ; (4)a cash’ payment 


of Rs. 7,775 paid to assignor before the  Sub-Registrar. Both 
Courts in India found that the.amounts stated under (1), (2) and (31 
were in fact due. But with regard to the amount stated under (4) 
the assignee took it back from Sami Aiyar, and on the 3rd April, 

1900 Annamali Chetti and Sami Aiyar, entered into an arrangement, 
according to which the whole amoürit under (4) was alleged to have 
been applied in discharge of several debts due by Sami Aiyar. 


Both Courts in India held that this trarisaction was fictitious, and 
as regards assignment the High Court said * no doubt that arrange- 
ment effected by the assignment, though. partly entered into for the 
purpose of discharging debts really due by Sami-Aiyar, was also 
clearly intended to secure a sum of over .Rs. 7,000 to the assignor 


himself, or to penons in whom he-. was interested, ur were not 
. his creditors. ' l 


The present appellant, claiming through Annamali Chetti, 
applied under sections, 232 and 250 of the Code of Civil Procedure, 
: 1882, to be brought on record as transferee decree-holder, but on 
the objection of- the present respondents, who had attached the 
decree in Original Suit No. 12 of 1899 in execution of decrees 
against Sami Aiyar, his petition was dismissed. The appellant there- 
upon brought Original Suit No. 2 of r9oa to establish his claim as. 
assignee ofthe decree, That suit was dismissed by the Subordinate 
Judge on the ground that his remedy was by appeal against the 
order dismissing petition in execulion proceedings under sections 
232 and 250 of the Civil Procedure Code, and not by a separate 
suit, 


The plaintif then preferred to the High Court two separate 
appeals against the said two orders respectively, but both those 
"appeals were dismissed by the High Court. 


De Gruyther K.C, and Brown, for the Appellant, Las that 
in so far as the creditors were paid off, the appellant should be 
allowed to stand in the shoes of those creditors, even though the 
Courts below had concurrently found that the assignment was not 
made bona fide. 
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- The Respondents did not appear. 
The judgment of their Lordships was delivered by 


Lord Mooulton.—Their Lordships are of opinion that the 
two decisions appealed against are correct; that the High Court 
acted rightly in setting aside tha two assignments, the one to 
Annamalia and the other to Chidambaram, and that no valid pro- 
ceadings can therefore be based on either of those assignments. The 
question whether any of the parties ican establish rights based, not 
on the assignments, but on other grounds, 
ment of debts, is a point which was, in their Lordships’ opinion, 
not before the Courts below, and is not before their Lordships, 
and on that point therefore they pronounce no opinion. 

Their Lordships will, therefore, humbly advise His Majesty that 
these appeals should be dismissed. 


such as the actual pay- 


. Appeals dismissed. 
Chapman- Walker & Shephard :—Solicitors for the Appellant. 
The Respondents did not appear. p 
"Te M.P. e 





L—PRESENT ; Lord Moulton, Lord Parker of Waddington, Sir Yohn 
; Edge and Mr. Ameer Ali. 


RAMCHANDRA MARTAND WAIKER AND OTHERS, 
v, 
VINAYAK VENKATESH KOT HEKAR AND ANOTHER. 


[Ox APPEAL FROM:THE COURT OF: THE JUDICIAL COMMISSIONER, 
CENTRAL PROVINCES. | 


Hints Law —Mitakshara—[Inheritance —Sapinda relationship, definition, limit: 
ation ant  Muiuality of —Bandhu —Bhinna-gotra sapinda—Father's 
father’s son's son's daughter's daughters son—Colebrooke’s Transiation— 


Principles on which questions of Hindu Law should be decided—Three classe 
of Bandhus. ] ^ 


—— 


` Under the Mitakshara, father's father's son's son's daughter's daughter's 
. son is not an heir, 


Under the Hindu Law the right of collaterals to succeed to the inheritance 
of a deceased person is dependent on the existence of the sapinda relationship 
between the propositus and the claimant, and under the Mitakshara Law 
sapinda relationship arises from community of blood or “community of 
particles of the same body." 


Inthe Mitaskhara in the third Chapter of the A chara Kanda in the passage 
which deals with the rules of forbidden degrees of kindred Vijnaneswara lays 
down rules for the limitation of saginda relationship generally, and con- 


sequently the sainda relationship comes to end with tho fifth degree when 
the descent is through a female, l 
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The word bandhu in the system of the Mitakshara signifies a bhinna-gotra 
sapinda and is used by the author in chapter 2, section 6 in a restricted and 


technical sense, as inplying a relation belonging to a different family but 
united by sapinda re lationship. 


` Gridhari Lall v. The Bengal Government (1) which lays down that the 
enumeration of dandhus is not exhaustive but merely illustrative, does not 


warrant the contention that the classés specified by Vijnaneswara can be 
added to. 


Under the Mitakshara the safinda relationship, on which the heritable 
right of collaterals is founded, ceases in the case of dAina-gotra-sapinda with 
the fifth degree from the propositus, and in order to entitle a man to succeed 
to the inheritance of another he must be so related to the latter that they are 
sapindas of each other. 


Iu his rendering of the Mitakshara the paraphrase given by Mr.'Colebrooke 
of a sapinda as a relation “ connected by funeral oblations” is erroneous. 


‘The Hindu law contains its own principles of exposition and question 
arising under it cannot be determined on abstract reasoning or analogies 
borrowed from other systems of law, but must depend for their decision on the 
rules and doctrines enunciated by its own lawgivers and recognised ex- 
pounders, 


Quaere; Whether the three kinds or classes of bandkus specified in the ` 
Mitakshara, chapter 2, section 6, (Colebrooke’s Translation) can be ex- 
tended ? i 
Lallubhai v. Mankuvarbai (2), Lullobhoy v. Cassibai (3). Gridhari . Lall Roy 

v. The Bengal Government (1). Umahi Bahadur v. Udoi Chand (4). Babu 

Lal v. Nanku Ram.(s) referred to. 


Appeal from a decree and judgment of the Court of the Judicial 
Commissioner, Central Provinces, dated the 23rd March, 1gto, 


which affirmed a decree and judgment of the Court of ‘the District 
Judge, Balaghat, dated the 26th February, 1907. 


The question for determination was whether the plaintiffs 
appellants were under the. Misa law the heirs of one Lakshman 
Rao, deceased. 


The plaintiffs were Lakshman Rao’s father's father's son's son's 
daughter's daughter's sons, and claimed that they were his heritable 
bandÁus and’ as such entitled to succeed to the properties left by him 
after the death of his daughter. Both Courts in India dismissed 


(x) (1868) 12 M. I. A. 448. 


(2) (1876) I. L. R. 2 Bom. 388. E 
(3) (1880) L. R. 7. 1. A. 212; I. L. R. 5 Bom. 110. 
(4) (1880) I. L. R, 6 Calc. 119. (5) (1894) I. L. R. 22 Calc. 339. 
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the suit holding that in order to succeed the plaintiffs must show 
mutuality of sapinda relationship between themselves and the said 
Lakshman Rao, and that as the plaintiffs claimed the sapinda . rela- 
tionship through a female, such relationship extended to the fifth 
person from the common ancestor, and, ‘therefore, the plaintiffs, who 
wera the sixth in degree from the common ancestor, were not the 
sapind is of the common ancestor, and consequently there was no 
mutuality of the sapinda relationship between the plaintiffs and the 
propositus, the said Lakshman Rao. The judgment of the- District 
Judge on this point was as follows : 


This isthe most important point in the case. If the plaintiffs are heri- 
table Bandhus of Lakshman Rao, thenthey are entitled to succeed to 
the property in suit and the defendants are no longer any sharers of the 
same, but if the plaintiffs are not heritable Bandhus the case of the 
plaintiffs must entirely fail.and the defendant No. 1 is the only person 
entitled to succeed and to retain the property which he has got, The 
established case law on the point is first of all discussed in the case 
of Umaid Bahadur v. Udoi Chand (Dith has been expressely s said there 


that the author of the Mitakshara in verse - 3, section-5, uses the 


word Sapinda in the sense of connection by particles of one body 
and not in the sense of connection by funeral oblations and that 
in order to determine whether a person is a Sapinda of the 


propositus within the meaning of the definition given by the author. 


of Mitakshara in Achara Kanda (Chapter treating on rituals) it is 


necessary to se gee "whether - they are related -. as Sapindas to each other, 
either through themselves or through their mothers and d fathers de 
this test is applied to the present case it is to o be seen whether the 
plaintiffs are the Sapindas of the Common ancestor, Timajipant, 








and whether Lakshman Rao is the Sapinda of Timajipant. A reference 


to the genealogical table will at once show that the deceased 
Lakshman Rao ig the third person from the common ancestor, while 
the plaintiffs are the sixth in degree from Timajipant. The plaintiffs 
claim the property as Bandhus through their mother, Mt. Rangoobai, 
the wife of-Martandrao Waikar} As a female comes in the inheri- 
tance and the present inheritance is claimed through another the 
Sapindaship from the: plaintiffs goes as far as Sadashivapant. Eis 
does not reach the common ancestor, Timajipant. This important. 
case of Umaid Bahadur v. Udoi Chand, (1) has been followed 
in -varigus CA868, and it has been again quoted as an autho- 
rity in the recent case of Babu Lal v, Nanku Ram (2) 


et. tt 


(1) (1880) I, L.*R. 6 Cale, 119. (2) (1894) I. L. R, aa Calc, 339. ` 
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TR . 
‘fon page 345 it is said that again a sapinda of the proposi- 


tus, to be capable for inheritance, must satisfy a further condition, 


. namely, that he must be so related to the propositus, that 
: ths propositus is also a sapinda of him, either directly or 


i 
‘ 


i 


through the father and the mother. This mutuality of Sapinda 
relationship between the propositus and the heritable Sapinda is 


assumed as a necessary condition in the case of Umusid Batalur v. 
—Udot Chand (1) and the authority for this is to be found in the text 


— 


of the Manu, chapter IX, 187, cited in the Mitakshara, chapter 2, ' 
section 3, as interpreted by Balambhatta, and Visvesarbhatta, the 
two leading commentators on Mitakshara. The text according to 


these commentators, means this, that the property of a near sapinda 
Shall be that of a near ar sapinda.' 

^ This is the es established law on the subject, but the learned 
counsel for the plaintiffs contended that even in the case of a female, 
that is when inhertance is claimad through a mother, Sapinda rela- 
tionship goes up to the 7th or at least 6th degree and the authority 
of Golapchandra Sarkar Shastri has been quoted (Hindoo Law by 
Golapchandra Sarkar page 262.) | 

Bandhoos are 

‘faan afa great dux a eut (1) 

Bhinnagotra sapindas are Bandhoos. In tha present case the plaintiffs 
are of a Gotra different from that of the family of Asirgaday. The 
sapindaship is defined as : 


afa garq qus uaa fafrada l 
aamen sar uem wu (3) 


That sapinda relationship ceases in’ the 7th degree from the 
father. 

The author of the book referred to above takes the verse to mean 
7 degrees both from the father and mother. He does not take 


practically into consideration the subsequent verse of e of Yajnavalk a 
‘Oy ATA TAREE, maa: raaa | (4) 


( Which means that sapinda relationship is restricted to 5 degrees 
in ili case of a mother and 7 degrees in the case ofa father. It 
was contended that this definition of sapinda relationship has been 
given in the Yajnavalkya Smriti for the purpose of marriage and 

(1) (1880) I. L. R. 6. Calc. 119. 

(3) For the term bandhu indicates sapindas of a different gotra. 

(3) The Sapinda relationship ends in the 7th degree and the samanodak- 
ship reaches as far as the memory of birth and namé extends. 

(4) Beyond the fifth and seventh from the mother and the father (respec- 
tively). ° 
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not for the purpose of inheritance.) This contention of the plaintiffs 
is not supported by any authority. The authorities are against the 
plaintiffs. In the case of Lallubhai v. Mankuzarbai (t) it has been 
decided on page 427 that the relationship of Sapindaship, as 
given by Vijnyaneswara and Nilkantha, is not different for the purpose 
of inheritance from that of the purpose of marriage. If Vijnyane- 
swara and Nilkantha contemplated such a distinction for the purpose 
of inheritance and sapindaship for the marriage and ceremonial 
orreligious purposes, they would have expressly said so. Messrs 
West and Buhler in their valuable work on Hindu Law regard 


- the sapindaship the sam? both for the purpose of marriages and 


for the purpose of inheritance. On page 434 it is said that “it is 
quite consistent with adoption of community of particles, as the 
bisis of sapindaship and it is an additional proof that he did not 
limit that doctrine to marriage or ceremonial matters." 


/t he view taken by the learned author, Golapchandra Sarkar 
Shastri, is not the view as taken by the commentators and as accepted 
by custom. 


Mr. Martand Rao alsə quoted Nirnaya Sindhu. It is a work 
prepared by Kamalakar Bhatta by the end of the ryth century, 
This Kamalakar Bhatta was the uncle of the famous Gagabhatta 
who performed the installation. ceremony of Shivaji in 1672 at 
Raigar inthe Bombay Presidency. ‘Che authority of Nirnayasindhu- 
kar is of great importance, and though he on page 217 says that 


qaranqa fag fafisfanrafer 


that is, the inheritance goes as far as 7 degrees and then 
it ceases ; he further says that in the case of mother it is restricted 
to 5 degrees only. l 


On page 490 of the Digest of West and Buhler (3rd Ed, Vol 1, 
printed at the Bombay Education Society’s press, Byculla, 1884) 
says (4) that in the mother's line the Sapinda relationship ceases 
with the sth person. Inthe present case it ceases with Sadashi- 
vapant and does not reach  Timajipant. Plaintiffs are not 
t:erefore the heritable Bandhoos of Lakshman Rao. 


(The opinion of Sarvadhikari (Tagore Law Lectures, 1884) is 
against the contention of the plaintiffs) After giving the definition 
of Bindhoos on page 702 he goes to page 705 and there says that 


(1) (1876) I. L. R. 2 Bom. 388. 
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P. C. five is to be:substituted for four in the case ot ‘father’s Bandhus. 


1914. If the deceased or his ancestor be related through father's mother, 
ww then five degrees instead of four, should be counted on both. 
on directions. ‘Ihe table which he has given on pages’ 712-r3 mother's 
Vinayak Bandhus, is exactly applicable to the present" case. There the 


sapinda relationship goes as far as B only that is in the present case 
as far as Sadashivapant only and does not go as far as-Timajee. On 
page 409 of the Digest of West and Buhler it is said that the: dscsa-- 
sed's great-great-grand daugh‘er’s son ig no lonzer a Sapinla and thy 
same view was held in’ Gridharilal v. The Government of Bengal. (1) 
' Vide page 160 of Vol, 2 of Judgments of Privy Council by 
D. Sutherland. In the: present case thé plaintiffs are the Matribun- 
dhu (2) of the deceased and they comè last of all that is after the 
Atmabandhu (3) and Pitribhandhus (4) are exhausted. 
It was contended by Mr. Martandrao, the guardian of the plain- 
. tiffs Nos. 2 and 3, and by the learned Counsel, Mr. Mitra, Barrister- 
at-Law, that the author of the Tagore -Law Lectures, 1884, 
Mr. Rajkumar Sarvadhikari, has said, on page 705, that the. word 
five should be substituted for four in the case of Father's Bandhus 
instead of four. It was argued from this that if a concession is 
given in the case of father's bandhus why on the same analogy a 
concession should not be given in the case of Mother's Bandhus. 
I admit that the author does not give any reason for this but that 
is no reason why the same concession should be given in the case 
of mother's Bandhus when the Shastras do not allow that. The 
Court is not to see what law will be convenient to the parties or in 
particular to the plaintiffs, but the law as it exists is to be adminis- 
tered. J do not see therefore any reason why the plaintiffs who are 
decidedly Bandhus through mother should have 'that concession. 
Mr. Martandrao had further argued that Apararka a commentator 
on the Yajnavalka Smriti, also supported the view of Mitakshara 
and that in the case of females too, the Sapindaship go.s as far as 
the 6th degree. B 
I must say that Apararka is notin conflict with Mitakshara and 
I must say that proper meaning of the verse 
( ey ) 
qaq amga Aad: frama (5) 
B is as has been given above. Apararkaisa late commentator and 
his work is an authority in Kashmir. He was a sovereign who 
(1) (1868) 1a M. I. A. 448. "' `- (aP Mother's bandhu, 


(3) One's own bandhu, ' (4) Father's bandhu. 
(s) Beyond the fifth and the seventh from the mother and the father 


: (respectively), 
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reigned in the Konkan between rr40 and 1186. The words in eG; 
Mitakshara 1914. 
l P : pea 

ama rumor afaa na qam qqa- eras 
Vinayak. 


feat aaa: ogra’ (1) 


clearly show that the sapinda relationshi p goes up to the sth degree 
including the mother. The son of that mother does not become 
a sipinda of the common ancestor. The case becomes different 
when the sapindaship is claimed through father. Had Mt. Sakoobai 
a son instead of a daughter Mt. Rangoobai or Jankibai, the sapinda 
relationship would have come to the plaintiffs under the rule that 
sapinda relationship through father goes as far as the 6th degree. 


The case in 1 Borradaile's Report, page 323 (2) was cited as autho- 

' rity by Mr. Martandrao to support his contention that’ relations 

through mother up to th» 7th degree can become sapindas and that 

in the absence of any preferential heir a' person who comes within 

7th degree through his mother can succeed to the property. I have 

-read the report and from that report it is, quite clear that that was 
not the opinion of the Court. . 


It was the case of M7. Umroot v. Kulyandas (2) and the Court 
had given certain points for the opinion of the Shastris of the Court 
and the Shastris in giving their opinion had said that ‘under the : 
word Bandhus, the author had included the Asagotras also wherefore 
should there be neither above-named relations. nor yet the Bandhus 
or cognate on his side tnen the children of Raghoonathdass are the 

"lawful heirs, though not specified by the author ‘in the text because 
the, are within 7th generation though in the female line; 


" This case has been referred to in the Digest of West and Buhler 
on page 48g and it has been said there ‘ that this assertion is too 
wide'and vague to bs of any use,’ Further the Shastris were not asked’ 
their opinion on this point, but they gave théir opinion as an odifer 
dictum and the Court has not acted upon the opinion of the  Shastris: 


(1) Likewise beginning with the mother in reckoning (along the line) her 
father, grand-father, etc., she who is the fifth person (in the line) is regarded 


as the fifth from the mother. . 


(2) Mussummat Umroot v. Kulyandas (1820) 1 Borradaile’s Report 3t4 
(323). 
4. 
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P.C. With due deference to the Shastris who gave that opinion I must say. 
rot 4 that the interpretation as put on the verse of Yajnavalkya is wrong. , 
incra d 


; Ramchandra afwag gu aaa fafardà | 
Vinayak. waren feertiarqqu m -n (1) 


This verse is taken by Mitakshara from Bridha Manu. "This verse 
shows the sapinda relationship amongst persons of the same gotra 
and notfor persons bearing a different gotra from that of the ;com- 
mon-ancestor. In order to have a different gotra a female, as a 
daughter or sister, etc., must intervene. Again the same verse has 
been taken by Manu in his book called Manusmriti Ch. 5, 60 and 
what the commentators have said upon that verse is very important. 
and it supports the view that I have taken. 





On page 211 of that book as printed in the Nirnajá ERE fis 
Bombay, in the year.1884, the author has said: 


mw men outage: frar: iena: 
freee: qana st afie qtd tau" aiaa QS aiea | 
qata wetted afsaag saat pa; araia à (2) ~ 


(These sentences leave_n no doubt as to: what was the meaning.. 


intended by Yajnavalkya,) Here it has been clearly and unmistake- 
ably said that the verse quoted above, indicates the relation of 
Sapindaship in the same gotra and not.a gotra different from that’ 
of the common ancestor. It is not applicable to Bandhus who are 
Bhinnagotra Sapindas. I need not therefore say that the translation 
of the above-verse, as made by Golapchandra Sarkar Shastri im his 
book on the Hindu Law on page 48,is not-correct. ‘But the _ 
Sapinda relationship ceases in the 7th degree (from the father- and - 
the mother). Samanodak relationship however ceases; if- the descent 
and the name are unknown.’ Manu, Ch, 5, 60. There is no other 
definition . of Sapindaship given anywhere in the works on the 
subject. 


The opinion as given by the Shastris in 1814 at the time when 
the case in 1 Borradaile was reported has no base or foundation. and 


(1) Sapinda relationship ends in the 7th icis and the Samanodaé rela- 
tianship ceases bayond the fourteenth. 


(2) It is said in the Matsya Puran:—Those beginning. with the fourth ' 
(ancestor) are partakers of the wipings of tle pindas (rice balls) offered to the 
manes of the dead in the shradha, 


- 


> 
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that it appears to be only the personal. opinion o: the Shastris and ' 


that it was entirely an obiter dicum. 


l Moreover the case is very old. It was decided nearly a century 
ago when the law on the subject of Bandhus was not discussed and 
settled. It has It has now. been a.settled law that unless there. has been..a 
mutual sapinda relationship the Bandhus cannot inherit and they are 
not inheritable Bandhus. (i is not the c opinion of the English Judges 

&but it. is the opinion of the Shastris on the subject and that the 
same opinion has been held. by the public on this difficult question. 
Even Mr. Golapchandra admits that there must be some limit to 
the Sapinda relationship otherwise the whole thing would be in 
contusionà Golapchandra Sarkar on page 72 of his book, comments 
dn the dtcfum ps laid down in the Calcutta case in I. L. R. 6 Calc, 
TIQ ‘and says ‘ that I have riot been able to find out any ‘diclum'in 
the Achara Kanda in support of the view taken by the High Coutt of 
Calcutta.’ I need not say much as regards’ the opinion of Golap- 
chandra Sarkar. It is opposed both to the established law ori the 
subject and: 'opposed to usages All along the restriction is observed 
as far as mother > is concerned; ‘On the authority of the rulings 
~~ quoted above I hold that the plaintiffs are not heritable Bandhus of 
the deceased and that they cannot inherit the property in dispute. 


The decision" of the District Judge was affirmed on appeal to the. 


Judicial Commissioner for the. following reasons; 


€T he main question for determination is whether’ the lowet Court 
was right-in refusing to recognise the. plaintiffs as heritable Bandhus, 
This was.embodied in the District Judge’s 17th issue and discussed 
_ in the 46th to the 51st paragraphs of his judgment. Before him, as 
' in this Court, the gist of the argument for the plaintiff was that thé 


y [|  — o 


definition ot Sapinda given in the Achara Kanda, or first book of the 
Mitakehara, $ should d be applied for purposes of marriage only, in so 


far as as it -restricts that relationship to five degrees on | the mother's 
a 


side. - According to the: plaintiff the definition of a sapinda given in 
the Mitakshara- (Colebrooke, :2-5-6) for the purpost :of inheritance 


must govern the succession of Bandhus as well as that of gotrajas, 
‘bandhus | being eing admittedly y bhinnagotra sapindasy 


In this view the plaintiff, being sixth in descent from Jimai, is 
a heritable bandhu.of Lakshman Rao.  — - 


The arguments in favour of the plaintiff's contention are for the 
most part those advanced by Shastri Golapchandra Sarkar at. pages 
65—76 and 262—264 of his Treatise on Hindu Law (3rd Ed.) As 
pointed out by the lower Court the opposite view is taken by West 
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and Buhler's Digest of the Hindu Law (page 400, 3rd Ed.) and in 
Rajkumar Sarvadhikari’s Principles of the Hindu Law of inheritance 
(page 702 and Table 3 between pages 712 and 71 3. Inthe Com- 
mentaries on the Hindu Law of Siromani Jogendranath Bhattacharya 
the position that sapindaship is restricted to five degrees on the 
mother's side is assumed ; see pages 57 and 460 of the 2nd Ed. and 
page 106 of the 3rd Ed. The last named authority includes the 
grandson's daughter's ši n of the paternal grandfather among Atma- 
Bandhus: see the third item under head 1 on page 460 (2nd Ed.), 
according to which Saku Bai’s son, had there been one, would have 
terminated the line of persons descended from Sadasheo who could 
succeed to Lakshman Rao’s property. | 


It is of course settled beyond the reach of dispute that the term 
Sapinda as used by Vijnaneswara, the author of the Mitakshara, 
denotes not connection by funeral oblations but unity of corporal 
particles: see Lallubhai v. Mankuvarbat (1) affirmed by the Privy 
Council in Lallubhai v. Cassibai(2) Umaid Bahadur v. Udoi Chand(3) 
Babu Lal v. Nanku Ram (4) Bai Kesserbai v. Hunsraj (5) Venkata- 
giri v Chandru (6) Rangu Bai v. Ganpat Rao (y). In none of 
these cases howeyer was the aptos now in issue specifically 
discussed. 

_ The definition of Bandhu given in the Mitakshara (2-5-3) is iss 
translated by -Sastri Golapchandra Sarkar (page 262, 3rd Ed): 

* For the sapindas belonging to the" different gotra are included by 
the term Bandhu." 

The reference is to the compendious rule of succession given 
earlier (Mitakshara 2-1-2) as a quotation from "Yajnavalkya 11-135 
and 1:36. The original has been translated by Rao Saheb V. N. 
Mandlik as under : 

“The wife, daughter, both parents, brothers iud likewise, their 
sons, gotrajas (gentiles), bandhus (cognates), a pupil and a fellow 
student of these, on the failure of the preceding, the next following 
is heir to the estate of one who has departed for heaven, leaving no 
putra. This -rule extends to all (males Master Delong or nat 
to the four classes.)”’ 


By the term pufra is meant male issue of any degree. Cole- 
brooke's translation of the last sentence is : 

" This rule extends to all (persons and) classes.” 

(1) (1876) I. L. R, 2 Bom. 388, (2) (1880) I. L. R. 5 Bom. 110. 

(3) (1880) I. L. R. 6 Calc, 119. (4) (1894) I. L- R..22 Calc. 539. 

(5) (1906) I. L. R. 3o Bom. 431 (443). (6) (1899) 1. L. R. 23 Mad. 123, 
. (7) (1901) 14 C. P. L. R. 185 (187). 


Vor. XX] PRIVY COUNCIL. 


Whe appellant contends that ‘the definition of sapinda given in. 
Manu, 5-60 (Sacred Books of the East, Vol. 25, page 178) should 
be applied to the Chapter of the Mitakshara on Inheritance. That 
definition, however, s is laid down in connection with impurity while 
in dealing with inheritance. Manu appears to limit sapindaship to 
3 degrees (9-186 and 187); (Sacred Books of the East Vol. 25, 
page 366). Where purification is concerned it is certain that 
Sagotras only are affected by the rule in Manu 5-59 ‘Sacred Books 
of the East Vol. 25 page :78) which makes impurity on acccount 
cf death last ten days: in this connection Yajnavalkya writes of 
Jnatya, i2., agnates; not of sapindas, 

And in Appendix 3. (The Sapinda. Relationship) of his work 
on the Mayukha and: Yajnavalka's Smriti Mr. Mandalik points out 
that where a man has to observe mourning for certain relations 
through the mother and other fe male relations he does so in virtue 
of special texts and not owing to their position as his sapindas. 
That Manu's definition aforesaid applies only to uncleanness by 
reason of mournings is further indicated by Jimuta Vahana (Cole- 
brooke's Dayabhaga, 11-1-42.) 


In the Appendix just cited Mr. Mandlik says.(at page 389 of his 
work) that the part of the Mitakshara which deals with sapratibandha 
(obstructed) succession “is complete in its rules and requires no pro- 
vision from the márriage section to supplement it," and adds that the 
Viramitrodaya is free from all ambiguity on the point whether the wife 
of a gotraja sapinda can succeed as a sapinda. That the learned 
author did not mean to indicate that  sapindaship through the 
mother extends to.more than five degrees appears from page 346 
of his work, where after mentioning the restriction to five degrees 
on the mother's side and giving the number of degrees on the father’ S 
sides as seven he says: 

* This is sapindasbip in general and is co-extensive with that 
for marriage purposes.— The: general statement of sapindas as 
above given is the widest and includes sapindas of all kinds and 
degrees." 


In the case--of Gridhari Lal Key v. Ihe Bengal Government 
(1) their Lordships of the Council said -that ^ when the text of the 
Mifakshara is doubtful on any pointthe Viramitrodaya; as'& work of 
authority in the Benares School may be referred to for the purpose 
of removing the doubt. -, 

` In this connection I have referred to Shastri Golapchandra Sarkar’s 
translation of the Viramitrodaya: At pages 190-200 will be found 


(1) (1868) 12 M. Iv A, 448 (466) 
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P. C, the passage corresponding to Mitakshara rr-5-6 and 11-61. (The | 

1914. entire work is on Inheritance and appears to contain no reference - 

veo) to any restriction on sapindaship other than the ordinary one of 
Ramchandra 


ox seven degrees. On the other hand, the Dattaka Mimansa in sec- 

Vinayak. tions 7-10 and (Stoke's Hindu Law Books, page 600) refers to 

nn both Vrihat Manu and Gautama as limiting sapindaship to the fifth. 
degree on the mother's side in connectiori with succession. 

The lengthy argument for the appellant, included nothing to 
show that in applying Vijnaneswara's detailed definition of the term 
sapinda to his rules of inheritance the Judges—one of them a Hindu 
and famous as a Sanskritist—who decided Babu Lal vs Nanku 
Ram (1) departed from any rule of interpretation which tbey were 
bound to observe. In Umaid Bahadur v. Uloi Chand (a) the Full 
Bench said : d | 

“Tt is awl] understood rule of construction among the authors 
of the Institutes of Hindu Law that the same word must be taken 
to have been used in one and the same sense throughout a work, 
unless the contrary is expressly indicated.” 

(Now the very elaboration of the definition in the Achara Kanda 
seems to indicate that it was to be of general application. The same 
inference may also be drawn from its position in an early part of 
the Mitakshara. Some weight must also be attached to the fact that 
not a single case of inheritance by a person standing in a position 
corresponding to that of the plaintiff appellants has been reported 
in the books or shown to have been allowed in practice 

Lastly the decision of my learned predecessor, Mr. Ismay, in 
Rangu Bai v. Gaupat Rao, (3) given after 30 years’ service inw these: 
Provinces, may fairly serve as an indication that local usage is 
inconsistent-with such a claim asthe present one. In Collector of 
Madura v. Muilu (4) their Lordships said : ls 

'“ The duty, therefore, of an European Judge who is under the 
obligation to administer Hindu Law.is.not so much to inquire 
whether a disputed ‘dectrine .is .fairly deducible from the earliest 
authorities as to ascertain whether it has been received by the parti- 
cular School which governs the district with which she, has. to -deal 
and. has there been sanctioned by usage., For under the Hindu 
system. of. law clear proof of usage will outweigh the writtea text of 
the Law.” - ^ - 2 

“Altogether I do not see my way to reversing the lower Court's 
decision on this difficult-question. - A very clear case should I think 

(1) (1894) I. L. R. 22 Cale. 339. - (2) (1180) I. L. R. 6 Calc. 119 (126.) 

(3) (1901) 14 C. P.L: R. 185^. 

(4) (1868) 10 W. R. P, C. 17 (31)7; 12 M. L A, 397: 


1 
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have been made out to justify an Englishman in differing from a 
Brahman whose service as a Judge in these provinces had extended 
over I6 years when he wrote his judgment. 


The above conclusion suffices to justify dismissal of the appeal. 
The plaintiffs thereupon appealed to His Majesty in Council. 


"De Gruyther, K. C. and y. M. Parikh, for the Appellants : 
The quéstion is whether the appellants are within the line of suc- 
cession at all * To the nearest Sapinda (male or female), after him in 
the third degree, the inheritance next belongs ' : Sir William Tones's 
translation of Manu Chapter 9 v. 187. Where.many claim the 
inhéritance ofa childless man, whether they be paternal or maternal 
relations, (sakulyah), or more distant kinsman (dundhavah), he who 
is the nearest of them shall take the estate: Vyavastha Chandrika, 
(Ed. .878, Vol. 1 p. 189). The sapinda relationship under the Mitak- 
shara law is based on consanguinity and not on religious merit : 
Mitakshara, Achara Kanda, Chapter 3 ; Sastri’s Hindu Law, 4th. Ed, 
pp. 52-58; Sarvadhikari’s Hindu law of Inheritance, Ed. 1882, p. 
600; Banerjee’s Hindu law of marriage and Stridhan, Ed. 1870. 
p. 60; West. and Buller Hindu law Vol. 1, p. 120; and Umaid Baha- 
dur v. Udoi Chand (1). Under the Mitakshara blood relationship is 
the testof heirship and not religious merit, but under the Dayabhaga 
the inheritance follows the duty of performing the shradh of the 
deceased : Mayne’s Hindu Law, 7th Ed, 677, 678, 679, 680, 681, 689, 


690, 691, 692, and 697. The old texts of Manu and others relating 


to the right of inheritance make the right dependent on offering 
funeral oblations : See Mitakshara Chapter 2 Section r paras 5, 6,& 39. 
But under the Mitakshara it is dependent on the nearness of propin- 
quity and this rule of propinquity extends to all relations «f the 
deceased without exception. Mit. Chapter 1, sections 1, 2 & 3 and 
Chapter 2, section 3, paras 3 & 4. 


- The ‘nearest: sapinda’ in Manu, 9, 187, means the nearest blood 
relation: See Mit. 2, 4, 5. For the order of succession on fail- 
ure of a son see Mit. 2, 1, 2. After brother's sons come the go/rajas 
(gentiles) Bandhus (cognates), a pupil anda fellow student. The 
rule of construction is that on failure of the first mentioned heirs, 
those next in order succeed : Mit. 2, 1, 3. The gofrajas are the 
paternal-grandmother and sapindas and samanodakas; Mit. 2, 5, 1. On 
faliure of the paternal grandmother the gofraja sapindas succeed 
and the order of priority amongst them is given in Mit. 2, 5,3, & 5. 
If phere be no gefraj 1- Sapindas, the samanodakas. In brief every 


(1) (1880) I. L, R. 6 Cale, 119. pan n 
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gotraja is given the right of succession, The word -sapinda is used. 
in Mit. 2, 5, 3, 5 & 6 in a specific sense and not inthe general sense of 
a blood relation. " 

And sapinda in bhinna-gotra sapindas in Mit. 2; 5, 3 is therefore, 
used ina special sense. Bandhus are blood relations through a 
female and include the special class: indicated there as Ahinaa- 
goírasapindas, who do not however exhaust the blood relations 
(sapindas as used in the generic sense inthe Achara coon ofa 
different gofru : Viramitrodaya, pp. 199 and 200. 


Manu Chapter 5, 60 is embodied. in Mit: 2, 5, 6, which says ‘ iis 
relation of sapindas ceases.with the seventh persons &c." Here the 
word sapinda is taken from the chapter on purity in Manu and is 
used in a special sense; for it meant blood relation, thena Sum 1no- 
daka would not be a blood relation. But as all gofrajas including 
samanodakas are blood relations, it is obvious that sapinda is not 
used there in the sense in which that word is used in the Achara 
Kanda, that is, a blood relation. Sec. 5 of chapter zof the Mitakshara 
which deals with goírajas only, and relations of a different gotra 
(dhinnagotrajas) do not come there as they are related through one 
female at least. They are dealt with in the following section, 


On failure of gotrajas bandhus are heirs ; Mit. 2, 6, 1, where by 
way of illustration a list of &andAus is given. That list is not exhaus- 
tive and consequently persons not namfd there, e.g., maternal uncles 
areheirs; Gridhari Lall Roy v. The Government of Bengal (t) 
and Viramitrodaya, p. 200. Mitakshara z, 6, 2, deals with the order in 
which the bandhus succeed according to greater or less degree of affi- 
nity or. propinquity. The appellants are admittedly Lakshman Rao’s 
Landhus and consequently they are his heirs. If there be no bandhus 
the preceptor comes in, and on failure of him, the pupil inherits : 
Mit. 2, 7, t, The principle is that blood relations should not be-exclud- - 
ed in favour of strangers. In the present case if it be held that the 
appellants are not the heirs of Lakshman Rao, his : ‘property would - 
be escheated to the Crown. But the plan of the author of the Mitak- 
shara is to exhaust all blood relations before allowing stranger to 
come in. This view is adopted i in the Viramitrodaya, which is an 
authority i in the Benares School to which the parties belong. 


Colebrooke's Translation of the Mit. 2, 5, is erroneous: Lallubhai 
Bapubhai v. Mankuvarbai (2) and Lulloobhoy Bappoobhoy v. Cassibai 
(3) where the correct rendering is given. 


(1) (1863) 12 M. I. A. 448 (465). (2) (1876) I. L. R. 2 Bom. 386, 
(3) (1880) L. R. 7 I. A. 212; I, L, R. $ Bom, 110. 


4 


VoL. XX.] PRIVY COUNCIL. 


The word sapinda is also used, in a restricted sense for three 
other objects viz., (a) Prohibited degrees of marriage (b) Shradh 
and (c) Impurity on birth or death. But these are exceptional uses 
of the word and do not control the universal meaning of the word 
as a blood relation : See Manu, 3, 5, and 5, 57-61; Yajnavalkya, t, 
52 and 53, and 2, 136 and 137 which show that dandhus generally, 
that is to say, persons who could not be sapimdas in the special 
sense, inherit ; Baneriee's Hindu Law of Stridhan and Marriage, Ed. 
1878, pp. 62 & 63; Mandlik, pp. 345 & 391; Vyavastha Chandrika 
p. 193; and Viramitrodaya, p. 156. So long as there is a descendant 
of the family surely the inheritance will not go to a stranger ; Man- 
dlik, p. 358 where a passage from Vasishtha is given. 


Both Courts in India relying upon Zmaid Bahadur v. Udoi Chand 
(1) and Babu Lal v. Nanku Ram (2) have held that the limitation 
of the sapinda relationship for the purpose of marriage is applicable 
to the sapinda relationship for the purpose of inheritance. But it 
is submitted that such a view is erroneous. The limitation for 
marriage is only confined to that purpose. Moreover, different 
authorities give different degrees of prohibition and in many instan- 

local usage and custom and also caste custom lay down special 
degrees of prohibition. The result is that the rule relied on largely 
varies : See Mayne's Hindu Law, 7th Ed., p. 103 : Mandlik, pp. 410. 
411, 413, 414, 416 and 425 and Sastri's Hindu Law, pp. 70, 93 & 94 
A rule of inheritance must be invariable and fixed, andconsequently, 
the rule as to prohibited degrees which varies so much cannot be 
made a rule for the purposes of inheritance. : 


Again, the rule is for the purpose of selecting a bride, and fixes 


-Athe relationship between a man and a woman, But females except 


thos» specially named are excluded from inheritance, and therefore, 
for the purpose of inheritance the relationship of two* men is 
generally in question. In order to apply the rule of forbidden degree 
for marriage one has to assume that à male is a; female. It is a 
fantastic way of determining the relationship for the purpose of inheri- 
tance, and isa curious test to apply to two males. Further a bride 
groom cannot marry a girl of his own go/ra, and the rule as to 
prohibited degrees only applies in the case of a girl of a different 
gotra (bhinna-gotra). There is therefore no‘limitation in the case of 
gotraja sapindas, but the limitation exists‘only in the case of 
bhinna-gotra supiidas. The rule.says that the bride must be ‘removed 
five degrees on the mother's side and seven on the father's side, 


(1) (1880) I. L, R. 6 Calc. 119. (2) (1894) I. L. R a2 Calc. 339. 
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It is an arbitrary rule : Mayne's Hindu Law, 7th Ed pp. 103, and 681. 
It gives two limitations in determining Bhinna gotra sapinda relation- 
ship and leads to absurd results. In the present case Lakshman 
Rao cannot marry appellants’ mother and is therefore appellants’ 
heir as he is their mother’s ģandhu, but the appellants are not accor- 
ding to the Courts below Lakshman Rao’s heirs. Itis therefore, sub- 
mitted that the appellants who are claiming through their mother, 
are Lakshman Rao’s heirs. Again, supposing the appellants were 
dead and the action was brought by their sons, the appellants’ sons 
would be Lakshman Rao’s heirs as they would be claiming through 
their father. The result is that the appellants’ sons are Lakshman 
Rao’s dandhus but not the appellants’. 


Lastly, some authorities count the degrees exclusively and others 
inclusively of the bride : Mayne’s Hindu Law, 7th Ed. p. 104. 

According to the latter method of caloulation, the appellants are 
within the prohibited degrees. 


ú 


In Mit. 2, 5, 6, Manu is cited and not Yajnavaikya 1, 52, and ` 


according to Manu samanodakas are not sapindas but under the 


Mitakshara they are still entitled to succeed. The result is that ` 


the right of succession of agnates (males) is enlarged for ever, ań 
there is no reason why the right of cognate males should not be 
similarly extended. 


The Courts in India relying "upon I. L. R.6 Calc. 119 and 


I. L. R. 22 Calc. 339 have held that there must be mutuality of 


sapindaship between the claimant and the propositus, and have 
found that there was no such mutuality between the appellants and 


Lakshman Rao. The rule there laid down is that “ in order to deter- |. 


mine whether a person is a sapinda of the propositus within the 
meaning of the definition, it is necessary to see whether they are 
related as sapindas to. each other, either directly through them- 
selves or through their mothers or fathers.’ The only authority 
for this new doctrine is Sarvadhikari’s Hindu Law of Inheritance, 
p. 562, where Visveswara Bhatt and Ballam Bhatt are cited. They 
are commentators of the Mitakshara, and their authority cannot 
override that of the Mitakshara. Moreover their works are not 
authorities in the Benares school, to which the parties belong: See 
West and Buhler, p. 17; Morley’s Digest, Vol. 1 Introduction rr, 
201, 205, 221 ; and Vyavastha Chandrika Preface, pp. 17 & 18. 

"The doctrine is further explained by Mr. Sarvadhikari at pp. 
638, 689 & 696, but the explanation is unintelligible. It is apparent- 
ly taken from the Bengal School where the right of succession 
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depends upon the duty of offeriug funeral oblations: Mayne’s P. C. 
Hindu Law, 7th Ed., p. 680, $502. Butit seems that the doctrine Ore: 
is not based on religious efficacy as in 22 Calc. 339 though two PUB quie 
females intervene, yet it was held that there was mutuality between DEL 
the propositus and the claimant. If A isa sapinda (relation) of B, Vinayak. 





itis not conceivable that B is not a sapinda of A; See further 
Ghose's Hindu Law and Ed., pp. 151-153, and Sastri’s Hindu Law, 
pp. 74-76 and 292, 294, 296. In any cass the appellants come 
within the rule, for the appellants’ mother and Lakshman Rao are 
admittedly, sapindas of each other and as the appellants claim 
through their mother they are sapindas of Lakshman Rao through 
their mother. 


If it, however, be held that the author of the Mitakshara intended 
for one reason or another that the basZAu.relationship is limited, 
the question arises what is the limit. The Courts below applying the 
prohibited degrees for marriage have held that as the appeliants 
are claiming through their mother the limitation is five degrees. It 
has been already argued why the prohibited degrees for marriage 
are not applicable in the case of inheritance. Further, in the 

P "passages relating to marriage in the Achara Kanda the author of the 

* Mitakshara lays down no limitation on the go/raja sapinda relation- 
ship, for a man cannot marry a gir of the same go/ra. Both limita- 
tions viz., four from the mother and seven from the father, refer to 
the Bhinna-gstra-sapinda relatjonship. 


Here the limitation of seven degrees from the father has nothing 
to do with go/ra-sapindaship and does not mean that a man can 
marry a girl of the same gofra provided that her father and his 

. paternal ancestors arè removed more than six degrees. But it 
simply means that although the bride belongs to a different 
goira, the forbidden degrees are seven if the starting point of count- 
ing them happens to be her father, whose ancestors must include 
one female at least, otherwise, the girl would be of the same go/ra. 
Confusion in the argument arises by assuming that this limitation of 
seven degrees applies when the sapinda relationship is traced 
through the father and his paternal ancestors. Thus there are 
two limitations of Bhinna-gotra-sapninda relationship, which is 
limited to seven degrees, if the first parent happens to be the father, 
and five if the first parent is the mother. 'Tbis accounts for the 
anomaly that the appellant" are not the heirs of Lakshman Rao, but 
the appellants’ sons are. Again, in the chapter on the inheritance 
the author of the Mitakshara lays down a limitation of seven 
degrees on the sapinda relationship in the same go/ra, but he lays 
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P. C. down no limitation on that relationship ina different gofra. If 

1914. there is to be any limitation on the latter it should be the one 

NES i in th on Inheritance and it should be seven degrees 
Bim given in the chapter on In n u e e gr 


e. and not five. Massi. Umroot v. Kulyandas (1) and West and Buhler, 
Vinayan: pp. 489 & 543. That avoids anomalies and gives uniformity. 


The case in 6 Calc. 119 is not an authority to apply prohibited 
degrees as the position o£:F in the table in that case was ‘not for 
decision. In 22 Calc. 339 the question of degrees never arose. 
‘Reference was also made to Parot Bapalal Sevkram v. Mehta 
Hari lal Surajram (2); Venkatagiri v, Chandru (3); Rangu Bai v. 
Ganpat Ras Gopal Ghatate (4). | 


Ross, K. C., and Lowndes for the Respondents: The appellants’ 
case inthe Indian Courts was that bandhu relationship through 
a mother was limited, the limit being 7 degrees, but now it is also 
contended that there is no limit at all in the case of any dandhus. 


The discussion in India has always been whether the claimants 
came within the limits of bandu relationship. See such cases as 
Manik Chand Goleoha v, Pran Kumari Bibi (5) and numerous 
others. In all the 800 years, no commentator even has suggested... ^ 
such a view except Mr. G. Sarkar Sastri. The basis of the conten- 
tion is a fallacy. The Achara Kanda says that all sapindas are blood 
connections, that sapindaship means connection by blood and not 
connection by funeral oblations. Thtsis now read as equivalent to 
“all blood connections are sapindas,” but this clearly is false logic. 


The chapter on Inheritance in the Mitakshara is of course the 
one we are really concerned with here. It is chapter 2 wherein the 
term sapindas is certainly not used in the wide sense as ,contended. ^ 
In Mit. 2, 5, 6, the clearest possible distinction is drawn between 
sapindas and samanodakas. First the sapindas are to take, and on 
failure of them the samanodakas. This of itself shows most clearly 
that sapindas in this chapter are a limited class. The term sapinda 
here is most carefully limited to the nearest male gofraja. This is 
so in both, section 5, 5, and section 5, 6. In section 5, 5, Cole- 
brooke's translation should run: “In this manner must be under- 
stood the succession of gofraja safindas up to the 7th degree." 
This omission is clearly stated in Jolly’s Lectures, pages 209 
and 210. In sections, 6, the limitation of sapindas to the 7th degree 

(1) (1820) 1. Borradaile's Reports 314 (32) 


(2) (1894) I. L. R. 19 Bom. 631. (3) (1899) I. L. R, 23 Mad, 123. 
(4) (1901) 14 C. P. Te R. 185. (5) (1889) I. L. R, 17 Calc. 518. 
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is reiterated. If therefore in speaking of go/rajas the term sapinda 
is clearly limited to 7 degrees, it is almost impossible to believe that 
the same word is not atleast equally limited in section 5, 3, where 
it is used in the explanation of the term dandhus as being “ bAinna- 
gofra-sapind ıs” The limitation of the term “ pofruja-sapindas ” 
to the 7 persons is intended to embrace those who offer both the 
whole '" pind’ and the “lepa” or fragments. In other words the 
two classes are distinguished as sapindas and sakulyas, but though 
this distinction is not maintained in the Mitakshara, and the term 
sapinda is used to denote both classes the distinction between them 
and the samanodakas is clearly maintained. 

When we come to the bandhus we find that the right of inheri- 
tance is confined to bAinna-gofra-sapinda, there being no recognition 
as heirs of any bAinna-goíra-samanodu&as, no such class being in 
fact known to Hindu writers at all. Thus the wording of Mitakshara 
Ch. 2, sections 5 and 6 clearly deals with sapindas as being definitely 
limited class. , 

Next, whether all daudhus within 7 degrees are entitled to 
inherit; there being no distinction in matters of inheritance between 
bandhus claiming through the mother and those claiming through 
the father. It is submitted that in the case of dandhus claiming 
through the mother limitation is 5 degrees and not 7. The argu- 
ment.on this is largely based on the untranslated first part of the 
Mitakshara which deals withe ceremonial usually known as the 
Achara Kanda. 

But if we confine ourselves to the chapter of the Mitakshara on 
Inheritance, there is nothing to suggest that the right of interitance 
is based on blood connection at all. This only comes from the 
Achara Kanda where it is stated that sapinda relationship is based on 
blood connection only, and that this rule isto apply throughout the 
Mitakshara. It is now settled law that the meaning of sapinda 
relationship is to be so construed in matters of inheritance under 
the Mitakshara, and that the question is governed by this paragraph 
in the Achara Kanda, The same passage inthe Achara Kanda, 
which is dealing primarily with the question of prohibited degrees of 
marriage, goes on to lay down that the sapinda relationship so 
defined is to be understood to cease in the case of relationship 
traced through the father after 7 degrees and in the case of relation- 
ship traced through the mother after 5 degrees and it is submitted 
that this limitation is also eqifally applicable in the case of inheri- 
tance. The limitation of 7 degrees in the gofra (ie. through the 
father and other paternal ancestors) has been specifically retained 
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P. C. in the chapter on Inheritance and it is submitted that the limitation 


1914. to 5 degrees inthe case of claims.through mother is equally appli- 

TEREN cable. No doubt the limitation may have been originally an arbitrary 

v. one but it was taken as a good working rule. It certainly had come 
Vinayak. 


down from very ancient times. See Manu 35, Gautama, 4, 2-5 and 
Vasistha, 8, 1-2. And when blood connection which of course 
always had been the ground of the prohibited degrees for marriage, 
was taken by the author of the Mitakshara to be also the ground for 
the right of inheritance, it was natural to take as partof the new 
doctrine, the old limitations. 


Thus the modern commentators of weight have assumed that the 
limitation of 5 degrees through the mother applies to baniA» inherit- 
ance: See Mayne's Hindu Law, 7th Ed. pp. 690-2 and 786-7; and 
West and Buhler, 3rd Ed. pp. rar, 488-9 and also Za//uóhat Bapu- 
bhai v. Mankuvarbai (1); Umaid Bahadur v. Udot Chand (2); Babu 
Lal v. Nanku Ram (3) and Bhyah Ram Singh v. Bhyak Ugur 
Singh (4), the Dattaka Mimansa, sections 6, 10, where the question 
of succession of adoptec sons is dealt with : and passages quoted in 
the first Court's judgment from the Nirnaya Sindhu and Apararka. 
Against this there is only the opinion of G. Sarkar Sastri who is alive, 
and might have been callec as an expert to support his own view as 
he was in a case which was heard recently by this Board. 


iT he reason for the adoption of sgme limitation for sapinda rela- 
tlonship in the matter of marriage is said in the Achara Kanda that 
without it all the world would be connected and there would be no 
possibility of marriage. But it would seem that the same reasoning 
would equally apply to inheritance, as without it all the world would 
be bandhus of a deceased person, and the provision for inheritance 
by fellow pupils, teachers, pupil Brahmins or even the Crown would 
be absurd. 


{ie is suggested that the adoption of this rule in matters of in- 
heritance would lead to an absurdity inasmuch as the appellants’ 
sonsin this case (claiming through their father and so having 7 
degrees) would clearly be Jandhus, but there is no doubt that the 
rule did apply in the case of marriages where equally absurd results 
would be produced. 

It is also said that the sages have varied therule as to the actual 
~ limits to be enforced ever. in the case of marriage so that there: js 

(1) (1876) I. L. R. 2 Bom. 338 (426-7). i 

(2) (1880) I. L. R. 6 Calc. 119 (124-5) 

(3) (1894) L L. R, 22 Calc. 339 (345). (4) (1871) 13 M. Í. A. 373 (380). 
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no definite rule to be followed. Butin the first place the rule the 
Mitakshara would naturally adopt is obviously the one stated by the 
author (viz. 7 & 5 degrees) in the Achara Kanda. The variations of 
the rule are set out in Mayne’s Hindu Law, at p, 103. Manu and 
Apastamba are the only ones who are supposed to adopt a different 
limit in the case of relationship through a mother. But it seems 
probable that the difference ascribed to Manu is due to a gloss of 
Kulluka. See Mandlik p. 410, note, and the text of Apastamba is 
very fragmentary and uncertain, 'The adoption of the rule of 7 
and 5 degrees may therefore have been only a blind following of 
the limits of sapindaship as laid down for marriage and adopted 
as part of the distinction of sapiudaship put forward by the Mitak- 
shara. But it seems at least probable that there was a definite 
reason for it, In and prior to Manu, basdhus were not recognised 
as heirs at all: See Manu 9, 185-9 ; Gautama 28, 21, Visistha, 17 
79 & 81. So up to, at least, the era of Manu the only persons who 
would inherit were sspindas and sa£ulyas and possibly samanodakas 
but any how no persons claiming through a female were recognised 
as heirs at all, 


The term dandhu is used in some of the more ancient treatises, 
but it is merely used to denote gofraja relations, and not in tha 
technical sense in which it is employed in the  Mitakshara. 
Parallel with this confining of inheritance to members of the 
Gotra, we find that they only could perform the necessary 
funeral ceremonies, But no one connected through a female 
could perform any of the Sraddha ceremonies. See the account 
of the Sraddha in Manu 3, 215-6. It may be doubtful whether 
inheritance depended upon the right to perform Sraddha, but 
there can be no doubtthat the two went hand in hand and were 
intimately connected. Yajnavalkya was the first to introduce bandhus 
. a8 heirs and he also was the first to mention the offering of a cake to 
maternal ancestors, see Yajnavalkya 1, 243 in Mandlik's translation 
p. rgo. It would seem, therefore, that by Yajnavalkya’s time 
(which was 500 years probably after Manu) it had become custom- 
ary to offer the pinda to maternal ancestors, and consequently 
(or currently) it had become customary to allow those who could 
offer itto inherit, and this let dandhus in. . It seems quite clear 
that the only cake offered to maternal ancestors was offered to 3 
ascendants ofthe mother. No lepa was offered to higher ascen- 
dants and no water offerings (corresponding to those of the samano- 
dakas), so the right of inheritance corresponding to the offering 
made would be confined to 5 degrees counting the offerer, and this 
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is the exact limit of inheritance, which we say is allowed to persons 
claiming relationship through the mother. This may only bea 
a coincidence, but if so it isa very remarkable one, and it is sub- 
mitted that it affords a rational explanation of why sapinda relation- 
ship through the father extended to 7 degrees and through the 
mother to only 5. 


Although by the Mitakshara times the right of inheritance may have 
come to depend upon blood connection and not the right to offer 
funeral oblations there can be no doubt that the latter had still great 
influence upon the right of inheritance, and the two were still 
regarded as going together. This is shown by the retention of the 
terms sapinda and samanodaka which clearly had their origin in the 
two kinds of offering [for the meaning of sapinda, see Mayne 
p. 691, note (b)]. It would have been quite sufficient to put both 
sapindas and samanodakas into one class, viz., gofrajas. Then why, 
unless on the ground of religious efficacy, should all the samanodakas, 
however remote, be preferred to near dandhus ? Why even should 
all females except those actually named be excluded altogether? 
See also Mit. 2, 2,6. The-daughter’s son is to give the funeral 
oblation and possess the inheritance: This intimate connection of 
inheritance and funeral rites in post-Mitakshara times has also been 
fully recognised by the Courts: See Soorendro Nath Roy v. Mus- 
samt Heeramonee Burmone ah (1); Amrita Kumari v. Lakhinarayan 
Chuckerbutty (2); and Lalloobhay Bapubhai v. Mankuvard2i (3). It is 
also clearly recognised by the Viramitrodaya at pp. 157-8, which is 
of high authority ; Gridhiri Lall Roy v. The Bengal Government (4) 
and this is the more remarkable as the Viramitrodaya was written 
to refute the doctrines of the Dayabhaga which made inheritance 
depend solely on religious efficacy: See the preface to Sarkar’s 
Translation, p. to. 


On the whole, it is therefore submitted that the religious effi- 
cacy allowed by Yajnavalkya and the Mitakshara to bandhu 
relations isa reasonable explanation of the limit of 6 degrees to 
bandhus ewparte materna, that, being the limit also of their offerings. 
It is also submitted that the text of the Mitakshara itself which 
deals with éandAus, viz., sec. 6, 1. contains its own limitations. The 
three classes of JandAus recognised are a/mabandhus, püri-bandhus 
and maéri-bandhus and they are mutually exclusive. It has no doubt 
been held that the members of each clas$ mentioned in the text are 


(1) (1868) 12 M. I. A. 6r (96). (2) (1868) 2 Beng. L. R. 28 (39) (F. B). 
(3) (1870) 1. L. R. 2 Bom, 388 (427). (4) (1868) 1a M, I. A, 448 (466). 
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only illustrative and not exhaustive. Gridhart Lal] Roy v The poer 
Government of Bengal (1). But it has never been suggested, much “1984. 


less held, that the classes themselves are not exhaustive:  GridAa': Ramchandra 


Lall Roy v. The Government of Bengal. (2); Muthuswams Mudaliyar 
v. Simambedu Muthukumaraswamt Mudaliyar (3); Amrita Kumari 
Debi v. Lakhinarayan Chukerbutty (4);  Rafnasabóu v. Pounaffa 
(5) ; Mayne’s Hindu Law, p. 688. 

An analysis of the instances given in Mitakshara 2,6,1, shows that 
the a/ma-bandhus mentioned .are the first cousins of the propositus, 
the pifri-bandhus, the first cousins of the father, and the ma/ri-ban- 
dhus, the first cousins of the mother. In the first class, therefore, the 
common ancestor is the grandfather, in the second, the paternal 
great-grand-father, and in the third the maternal great-grand-father. 


v. 
Vinayak 


puse ont 


Inasmuch as all a/zma-0andAus (ie, descendants of the grand- 
father come in before any pifri-bandhus, itis obvious that no one 
would be an atma-bandhu, who was not descended from the 
grand-father, for if he was descended from the great-grand- 
father he would be a fpifri-bandhu or  ma/ri-bandhu. The 
limit of each class therefore is the common ancestor and no 
“one who is not descended at least from the great-grand-father 
would be a Jandhu at all. The Jdundhkuship would no doubt have 
to. be mutual as settled by Umaid Bahadur v. Udoi Chand (6) and 
as the limit of ascendants would be the great-grand-father, so 
the limit in the descending line would be the great-grandson. 
This would perhaps contract the class of dandhus below the limit 
of 5 degrees through the mother, but it seems to be the clear 
reading of Mitakshara 2, 6, 1, and isin exact accordance with the 
dicta in 6 Calc. 119 which are otherwise not easy to understand. 


De Gruyther, K. C., in reply. The Smritis are not the final 
authorities in deciding questions of Hindu Law. The family here 
is governed by the Mitakshara, which is the final authority for decid- 
ing it: Morley's Digest, Vol. I, Introduction, p. 201. It is contend- 
ed that the right to inherit and the duty to offer the obsequies go 
together, but that is quite wrong, for under the Mitakshara itis not 
competence to offer shradha, but the propinquity to the deceased, 
which creates the title to succeed to his property; Jolly's History 
of Hindu Law, Ed. 1885, pp. 172-3. But it is contended that there is 
nothing in Mitakshara Ch. 2 to suggest that the right of inheritance 

(1) (1868) 13 M. I. A. 448. ° (a) Ibid at p. 405. 

(3) (1896) L. R. a3 I. A. 83; I. L. R, rg Mad. 405. 


(4) (1868) 3 B. L. R, 28 (37-8). (s) (1882) L L, R. 5 Mad 69. 
(6) (1880) I. L. R. 6 Calc. t19. . 
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P. C. ` is based on blood consideration at all. That contention also 
em is not well-founded, In the original text the whole subject of 
ee inheritance is dealt within one chapter, It is Mr, Colebrooke who 


Ra nchandra "A se , 
Š divides itinto two for the sake of convenience, and Ch. 1.1, 2, 


Ya 

Vinayak. expressly says that heritage (daya) becomes the property of another 
solely by reason of relation to the owner. As to how this mistaken 
theory has arisen, see Jolly’s History of Hindu Law, p. 168. 





It is contended that as the author of the Mitakshara retained the 
terms sapinda and samanodaka, he must be taken to have consider- 
ed that the rightto offer funeral oblations had great influence upon 
the right of inheritance, and that if it were not so, he would have 
put both sapindas and samanodak.s into one class, viz. gofrajas. It is, 
however, submitted that the author has actually done so in Mitakshara 
2, I, 2, where the order of succession is given, and in ‘section 5 
he deals with the question of priority among the po/rajas and says 
that the sapindas.(used in a technical sense) would have precedence 
over samanodakas (also used in a technical sense). 


Whe limitation of 7 degrees for inheritance in the go/raja (i. e., 
through the father and other paternal ancestors) is not, as contended, . 
taken from the Achara Kanda. Itis taken from Manu and retained in 
Mitakshara 2, 5, 6. The limitation of 7 degrees from the father 
in the Achara Kanda is, as already pointed out, a limitation of 
sapinda relationship in a different ge/ra. It is, therefore, submitted 
that the argument that the limitation of 5 degrees from the mother 
in the Achara Kanda should be adopted for inheritance, because the 
limitation of 7 degrees from the father in the same chapter is ad- 
opted, is altogether unsound and erroneous.) : 


Then it is said that if there were no limitations, every body would 
be dandhu and the provision for pupil &c. would be absurd. But in 
order to succeed to the inheritance of a deceased man the claimant 
must prove his relationship. He would not succeed by merely say- 
ing that he is a dandhu of the deceased, and though every body may 
be a óandhu in a sense, everybody would not get the inheritance, 
and the provision for pupil &c., is not, as contended, absurd, In the 
answer to the absurd results which were pointed out it is said that 
rule as to the limitations in the Achara Kanda undoubtedly applied 
in the case of marriage where equally absurd results would be pro- 
duced. But it is submitted that ao,absurd results would be pro- 
duced inthe case of marriage. If te appellants were females, 
Lakshman Rao could have married them and he could have married 
their daughters also, l 


` 
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_ The absurdity arises when the rule, for determining the relation- p.t. 
Ship of a man anda woman for one purpose, is applied for deter- mm : 
mining the relationship of two men for altogether a different purpose. wn 
Further reference was made to Suba Singh v. Surafraz Kunwar (1), pasos 
Muthuswami Mu laliyar v. Simambedu Mulhukumarswami Aluda- Vinayak. 





liyar (2); Mayne's Hindu law, 7th, Ed.. pp. 309, 308, 311, 325, 328, 
683-5, 699 and 783-5 ; and Mandlik, p. 358. 

The judgment of thair Lordships was delivered by 

Mr. Ameer Ali—The suit that has given rise to the present _ Sune, 29. 
appeal was brought by the plaintiffs in th» Court of the District - 
Judge of Balaghat, in tha Central Provinces of India, for possession 
of certain properties| which originally belonged to.one Laxmanrao, 
whose next-of-kin or óaudAus they claim to be under the law of the 
Mitakshara. 

Laxmanrao died in 1851, leaving him surviving his widow 
Jankibai and a daughter Chitkoobai, both since deceased. The defen- 
dant Venkatesh is Chitkoobai's husband. Oa Laxmanrao's death with- 
out maleissue his inheritance devolved on Jankibai. She held pos- 
session of the properties in suit as a Hindu widow until her death 

_in 1883, when Chitkoobai succeeded to her father’s estate. She died 
on the 7th of May 1894, leaving the first defendant, her husband. The 
second defendant is a son adopted by him after Chitkoobai’s decease, 

The present action was not instituted until March 1906. The 
plaintiffs claim that the inheritamce to Laxmanrao opened to them 
on the death of Chitkoobai, and that they are entitled to recover 
possession of the properties from the defendants who have no right 
of succession to Laxmanrao's estate. 

The following genealogical table will explain the relative position 

“of the parties and the exact nature of the claim : 


ne 


Tima]i 
| 
Sadasheo Sheoram - 
(son) (son) 
Krishnarao + Radhabai Laxmanrao + Jankibai 
(son) ` (son) 
Sakobai Chitkoobai + Defendant 1 
(daughter) (daughter) 
Rangobai Venkatesh 


SIE MR. (adopted son, Defendant 2). 


| l e 
Ramchandra ^  Balchandra ; Krishna. D. 
(son) Plaintiff 1, (son) Plaintiff a, (son) Plaintiff 3. 
(1) (1896) I. L. R. 19 All. ars. 
(2) (1896) L. R. 23 L A. 83; I. L. R. 19 Mad, 405. 
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Pc. The defendants resisted the claim mainly on two grounds; they 
1. alleged, jirstly, that the ancestors of the parties had migrated to the 
wed Central Provinces from Asirgarh, situated within the Mahratta coun- 
nae pia try, where the law in force conferred on the daughter succeeding to 
Vinayak. her father’s inheritance an absolute estate descendible to her -own 


E aesuussiuste. ud 


Mr, Ameer Ali, — heirs; that the family of Timaji was still subject to that law, and that 

T - accordingly the estate which Chitkoobai had acquired passed on her 
death without issue to the first defendant, her husband. In the 
second place, they urged that the plaintiffs had no heritable right or 
interest in Laxmanrao's estate as they did not come within the 
category of bandhus entitled to succeed to his inheritance. 


The Courts in India have overruled the first plea, and have held 
that on settling in the Central Provinces the family of Timaji adopted 
the Zee loci and are now governed by the rules of the /Mi/akAshara 
generally in force in tbat province. 


ent 


But they have given effect tothe defendants’ second conten- 
tion ; they have held in substance that the Afitakshara lays down 
a well-defined limit where the kinship entitling ZasdAus to suc- 
cession ceases, and that the plaintiffs are beyond that limit, 
They have accordingly dismissed the suit. em 


The plaintiffs have appealed to His Majesty in Council, and the 


case has on both sides been argued with considerable ability 
and learning. 


In dealing with the arguments addressed to this Board on be- 
half ofthe appellants their Lordships cannot help noticing one 
circumstance, viz, that in the Courts below, so far as appears ` 
from the record, it was not denied that. there was alimit to the 


— —ÁÓ—À— M MÀ 


heritable right of bandhus, t the only « contention being "whether. it 
defendants, Before this Board, onthe other hand, it has been strenu- 
ously contended that there is no limit to the, succession of dandhus. 
Their Lordships do notwish, however, to draw any inference from 
this change of ground, for what they have to determine in this 
appeal is whether the term bandhu is to be construed as the plaintiffs 
argue in the the bro: broadest sense, or whether it is subject to any limitation, 
and in the latter case what that t limitation i is according to the law by 


——— ee a 


risiede cecidi ali 
which the parties ai are ire governed. 
xa — mm sip uan e dnm 7 


In the Hindu law. fhe succession of heirs individually specified 
does not present much difficulty ; the ‘controversies and divergences 
amongst Hindu lawyers are chiefly concerned with collateral succession, 
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Manu, the ancient sage, whose identity is lostin the mist of ages, 
but whose word is regarded as divine, after giving the rules 
regarding the succession of lineal male descendants and male as- 
cendants, declares ; (The property of a_near_sapinda shall be that, 
of. a near sapinday* Sir William Jones in his translation of Manu's 
Institutes has rendered the passage somewhat differently, but for the 
pürposes of the present judg ment it is of little importance. 


It is upon this enunciation that all the schools base the right of 
collaterals to succeed to the inheritance of a deceased person. This 
refers only to the succession of one male to another, for females in- 
herit by express rules. (‘The right of collaterals, therefore, is depen- 
dent on the existence of the sapinda relationship. between - the —pro- 
positus and the claimant) The contest that has arisen in the — several 
schools is with regard to the meaning to be attached to the term 
sapinda, in other words, what does sapinda relationship imply, and 
what is the true test for determining whether a particular person is a 
sapinda to the deceased or not? Jimutavahana, the author of the 
Dayabhaga, the guiding authority in the Bengal or Gauriya school, 
considers it to mean “community in the offering of funeral obla- 
tions.” He draws his argument from the word inda, which literally 
signifies a bail of rice offered at the performance of obsequial 
rites. Mr. Lowndes is probably right, that in early times the right of 
inheritance was dependent on the right to participate in the offering 


of funeral oblations, a doctrine which is part and parcel of the Daya- 
bhaga rules. 





But it is also clear that Vijnaneswara, the author of the 
Mitakshara, who appears to have flourished towards the end 
of the rrth and the beginning of the rath century of 'the 
Christian era, some five centuries before Jimutavahana, aban- 
doned the ancient doctrine, and construed sapinda relationship 
to arise from community of blood, or to use the quaint language of 
Hindu writers, “oommunity of particles of the same, body.” His 
legal conception in “in this respect will appear clearly from a passage of 
the Mi/akshara, Book L,chapter on Marriage, not included in Mr. 
Colebrooke's translation. To this passage their Lordships will have 
to refer later on in the course of this judgment. 


Messrs. West and Buhler in their “Digest ofthe Hindu Law? 
whose merit and authority have been recognised by eminent Hindu 


* Chapter IX., v. 187. ThiS is the translation given by Mr. Justice Baner. 
jee in Babu Lali v, Nankuram (1). 


(1) (1894) I. L. R. a2 Calc. 339. 
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lawyers, have examined in detail the doctrines of the Mtfakshara 
on this. point, and their general conclusion as to Vijnaneswara's 
legal conception of sapinda relationship is summed up in the follow- 
ing words, that he based it “not on the presentation. of. funeral 
oblations but on descent from a common ancestor, and in the case 
of females also on marriage with descendants “from a common 
ancestor.’ Mr. Colebrooke in his rendering of the Mitakshara 
“fas paraphrased sapinda as a relation “ connected by. funeral; obla- 
tions," which resulted in’ virtually obliterating one of the main dis- 
tinctlons between the Benares and the Bengal schools. But it is 
now r.cognised that his paraphrase was erroneous, and that the 
true theory of sapinds relationship propounded by Vijnaneswara 
was based on community of blood. It is on this theory of Vijna- 
neswara that the learned counsel for the appellants place 
their chiefreliance, The plaintiffs, it is urged, are unquestionably 
related to Laxmanrao by tie of blood; they are, therefore, his 
sapindas,and consequently,in the absence of nearer kinsmen, entitled 
to his inheritance. It isto be remarked, as has been observed 
in previous cases before this Board, that the Hindu law contains 
its - own principles of exposition, and that questions arising under dto 
Cannot be determined on abstract reasoning or analogies borrowed 
from other systems of law, but must depend for their decision on 
the rules and doctrines enunciated by its own lawgivers and recog- 
nised expoun ders e 

The Milakshára purports to be a commentary on the work of 
Yajnavalkya, who is supposed to have lived about the second 
century of the Christian era, about a thousand years before Vijna- 
neswara. In the Mi/akshara he is spoken of in terms of deep 
veneration; and his doctrines, developed by Vijnaneswara, certainly 
show a marked advance over the legal conceptions of his predeces- 
sors. So faras their Lordships have been able to ascertain, the 
bundhus, or distant kinsmen related to the deceased through females, 
make their appearance as heirs first in Yajnavalkyà's enunciations. 
Mr. Borrodaile, in the first volume of his Reports of the Bombay 
Sudder Dewany Adalut -Decisions, has given a translation of the 
Index.to the AMiakshara, which furnishes a general idea of the 
scheme of this great and important work of Hindu raw. It consists 
of two books; the first called the Acharadhyaya "On Established 
Rules of Conduct or Ordinances"; the second, the Vyavaharadhy- 
aya On the Laws and Customs of the People." . Both books, 
however, are so inter-related that the rules of the one can scarcely 
be construed without reference to the other, 
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Itisto be noted that in the Vyavastha Chandrika the Book on 
“Established Rules of Conduct” is cited asthe Achara Adhyaya 


' (* Chapter or Book on Established Rules of Conduct’), whilst in 


the decisions of the Indian Courts and recent works on Hindu Law, 
it is referred to under the name of the 4charakanda (^ Division or 
Part relating to Established Rules of Conduct"). 


In the third chapter of Acharakanda Vijnaneswara lays down the 
rules relating to ‘the forbidden degrees of kindred, and here he 
defines his theory of relationship. A translation of this passage is to 
be found in the “Digest of Hindu Law" by West and Buhler, and also 
in the judgment of the Bombay High Court in Zallubhai v. Alunku- 


varbai(1), which came on appeal to Rer Majesty in Council, and 
was affirmed by this Board (2). 


That passage runs thus : 


* He should marry a girl who is non-sapinda (with himself). She is called 
his sapinda who has (particles of) the body (of some ancestor, &c), in com- 
mon {with him). Non-sapinda means not his sapinda. Such a one (he should 
marry). ' Sapinda relationship arises between two people through their being 
connected by particles of one body. Thus the son stands in sapinda relation- 
ship to his father because of particles of his father's body having entered (his). In 


like (manner stands the grandson in sapinda relalionship) to his paternal grand- 


father and the rest, because through his father particles of his (grandfather's) body 
have entered into (his own). Just so is (the son a sapinda relation) of his mother, 
because particles of his mother’s. body have entered (into his), Likewise (the 
grandson stands in sapinda relationship) to his maternal grandfather and the rest 
through his mother. So also (is the nephew) a sapinda relation of his maternal 
aunts and uncles, and the rest, because particles of the same body (the paternal 
grandfather) have entered into (his and theirs); likewise (does he stand in 
sapinda relationship) with paternal uncles and aunts, and the rest. So also 
the wife and the husband (are sapinda relations to each other), because they 
together beget one body (the son). In like manner brothers’ wives also are 
(sapinda relations to each other), because they produce one body (the son), 
with those (severally) who have sprung from one body (ie., because they 
bring forth sons by their union with the offspring of one person, and thus their 
husbands’ father is the common bond which connects them). Therefore one 
ought to know that wherever the word sapinda is used, there exists (between 
the persons to whom it is applied) a connection with one body, either imme- 
diately or by descent." 


E 


Then after refuting certain objections to his explanation of the 
word sapinda, Vijnaneswara proceeds thus : 


"s 


“In the explanation of the word ' asapindam ' (non-sapinda, verse $3) it 
has been said that sapinda relation-arises from the circumstance that particles 
* Volume L, page 120. : (1) (1876) I, L. R. 2 Bom. 388, 

(a) (1880) L. R. 7. LA. ara. 
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of one body have entered into (the bodies of the persons thus related) either 
immediately or through (transmission by) descent. But inasmuch as (this 
definition) would be too wide, since such a relationship exists in the eternal 
circle of births, in some manner or other, between all men, therefore the author 
(Yajnavalkya) says :— 


Verse 53 : “ After the fifth ancestor on the mother's and after the seventh 
on the father's side."—'' On the mother's side in the mother’s line, after 
the fifth, on the father's side in the  ather's line, after the seventh 
(ancestor), the sapinda relationship ceases; these latter two ‘words must 
be understood; and therefore the word sapinda, which on account of its 
(etymological) import (connected by having in common) particles (of one body) 
would apply to all men, is restricted in its signification, just as the word pankaja 
(which etymologically means‘ growing in the mud,' and therefore would apply 
to all plants growing in the mud, designatesthe lotus only) and the like; and 
thus the six descendants, beginning with the son, and one's self (counted) as the 
seventh (in each case) are sapinda relations." (1) 


The rendering of the above passages by Pandit Rajkumar 
Sarvadhikari though apparently more free is certainly instructive and 
interesting, and deserves quotation as showing what a learned Hindu 
scholar considered was in the mind of Vijnaneswara when defining 
the word sapinda. 

E The Mitakshara then explains the following words iu the next verse of 
Yajnavalkya, beyond the fifth and seventh degrees on the mother's side and 
the father's side respectively. 





, 
* [t has been already explained, that the relation of sapinda exists by reason 


! ofthe connection of the parts of the same body, both directly and indirectly. 


But such a a relationship i is possible everywhere, i in some way or other, between 
all men in this wide, wide world without a beginning. So the definition would 
be too wide, It is for this reason that the sage limits itthus, ‘Beyond the fifth, 


anaana e n 


“The meaning is ‘on the mother's side,’ i.e, in the line of the mother 
after the fifth degree: ‘on the father’s side, f.e,in the line of the father, after 
the seventh degree, the relation of sapinda ceases, 

* Although the word sapinda, therefore, may be applied in its etymological 
sense almost to all men it is, there can be no doubt, limited in its signification 
to certain definite individuals; just as the word mud-born is applied only to 


er me 


abis o9 


“ Thus the father and the other ascendants are six sapindas ; and the son and 
the other descendants are six; and the man himself is the seventh. In case 
of the division of a line also, the enumeration should be made until the seventh 
degree, commencing from whence the direction of the line changes. This rule 
should be applied in every case."(2) x 


(1) West and Buhler, Vol. I., p. 120. 
(2) Sarvadhikari's Tagore Law Lectures p. 603. 


el 
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'Rheir Lordships have no manner of doubt that in the passages 
quoted above, Vijnaneswara was laying down rules for the limitation 
of sapinda relationship generally. 





It has been suggested in argument that this limitation is with 
regard to marriage only; that it defines the prohibited degrees 
within which a man cannot marry. A similar contention was put 
forward in Lallubhai v. Mankuvarbai (1). The observations on this 
point of the learned Judges, one of whom was the distinguished 
jurist Mr. Justice West (co-author of the Digest, and afterwards 
Sir Raymond West) appear to their Lordships as extremely apposite 
to the present case. 


Chief Justice Westropp in that case (2) said as follows :— 


" [t has been contended for the plaintiffs that in the above extracts from the 
Achara Kanda and the Sanskara Mayukha the respective authors were dealing 
with sapinda relationship in its ceremonial aspect only, and that, when they 
wrote upon sapinda relationship with reference to inheritance, they may be 
regarded as viewing sapinda relationship in the same light as the author of 
the Daya Bhaga and certain other commentators on Hindu Law. But we think 
that the burden rests upon the plaintiffs to show that Vijnyaneswara and 


' Nilakantha regarded sapinda relationship as resting on a different basis for- 


the purpose of inheritance from that on which, dogmatically perhaps, but 
most distinctly, the one has placed it in the Achara, Kanda and the other in 
the Sanskara Mayukha. We do not think that the learned counsel for the 
plaintiffs have given any good reason for assuming that the authors intended 
to make any such difference, nor is it likely that they did. 

“The religious and ceremonial law of the Hindus as prevailing amongst 
castes, or in particular localities, is generally speaking, almost inseparably 
blended with their law of succession in the same castes or localities, an opposite 
condition being exceptional.” 


As a matter of fact as Messrs. West and Buhler point out, 
Vijnaneswara expressly says “wherever the word sapinda is used there 
exists (between the persons to whom itis applicable) a connection 
with one body either immediately or by descent.” 


In Umaid Bahadur v. Udot Chand (3) the learned Judges of the 
Full Bench (one of whom was a Hindu Judge of great eminence) 
express themselves on this point in the following terms :— 


“ Having taken great pains in accurately defining the word sapinda in the 
beginning of his work, and having said in clear words in the passage in question 
that ‘one ought to know that wherever the word sapinda is used there exists 
(between the persons to whom it is applied) a connection with one body either 
immediately or by descent,’ it is hardl$ reasonable to suppose that the author 


(1) (1876) I. L. R. 2 Bom. 388. (a) (1876) I. L. R. a Bom. 988 (426). 
(3) (1880) I, L. R, 6 Cale. 119 (126). — ! 
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used the word in another part of the same work in a different sense. It is a 
well understood rule of construction amongst the authors of the Institute of 
Hindu law, that the same word must be taken to have been used in one and 
the same sense throughout a work unless the contrary is expressedly indicated." 

Nor have the learned counsel for the appellant been in a posi- 
tion in this cass to refer to any authority excepting one which their 
‘Lordships will notice later on, in support of their proposition that 


the limitations of Vijnaneswara on sapind: relationship are confined 


to marriage, impurity, and exequial rites, and 29 not relate to 
inheritance. 


The law of inheritance in. the JMiukshara translated by Mr. 
Colebrooke, occurs in Book IL, and forms chapter VI of that part, 
of the work. It is entitled “ dayavibhaga,” or “ partition of heritage." 
It is unnecessary to refer to chapter I. of Mr. Colebrooke’s translation, 
or to the earlier sections of chapter II. as they deal with subjects 
which do not come within the purview of this judgment. It is with 
sections V., VL, and VII. of chapter II. that their Lordships are 
principally concerned. The rendering of the word sapina: as 
“relations connécted by funeral oblations" runs throughout Mr. 
Colebrooke’s translation, His arrangement of the matter is also 
different from the original where the subject of inheritance appears: 
to be dealt with in a consecutive form in chapter VI. 


Mr. Colebrooke has split it up into two chapters, divided into 
sections. (This circumstance is n§ticed in the Bombay judgment). 
Section V., chapter IT. (in Mr. Colebrooke's Translation), deals with 
the succession of the gotraja, on failure of“ brother's sons.” Al- 
though gofraja is explained by the term gentiles borrowed from the 
Roman system, to which no doubt the Hindu system bears a 
remarkable analogy, it would be more convenient to adhere to thé’ 
definition given in the Mi/akshara itself, Omitting the English 
equivalents introduced into the translation, and retaining the pu 
expressions, the paragraphs run as-follows :— 

" 4. On failure of the paternal grandmother, gotraja-sapindas, namely, 
the paternal grandfather and the rest, inherit the estate. 

' For bhinnagotra sapindas are indicated by the term bandhu. 

"4 Here, on failure of the father’s descendants, the heirs are successively 
the paternal grandmother, the paternal grandíather, the uncles and their sons, 


“s, On failure of the paternal grandfather’s line, the paternal great-grand- 
mother, the great-grandfather, his sons, and their issue, inherit, In this manner 
must be understood the succession of the "Samanagotra sapindas. 


* 6, Ifthere be none such, the succession devolves on samanodakas, and 
they must be understood to reach the seven degress beyond sapindas, or else 
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as far as the limit of knowledge and name extend. Accordingly, Vhrat Menu 


says, ‘ The relation of the sapindas ceases with the seventh person, aud that , 


of samanodakas extends to the fourteenth degree, or, as some affirm, it reaches 
as far as the memory of birth and name extends. This is signified by gotra.” 


Their Lordships have preferred to adopt for the purposes of this 


judgment the translation which was before this board in ZalludbAat’s 


Case(1). 


It is to be observed that the rule in paragraph 3 is thus stated in . 


the Viramifrodaya(z) “ on failure of the paternal grandmother, the 
paternal grandfather and the other sapindas of the same gotra are 
heirs; since the sapindas (or persons connected through the pinda 
or body) of a different gotra are included under the term bandhu 
or cognates.” 

The earliest expounders appear sometimes to have used the term 
bandhu to signify a sapinda without any idea of including cognates, 
This is clear froma passage of the Viramitrodaya, (3) where, after 
quoting the rule as to the succession of collaterals given by Vishnu 
who places the dandhus immediately after brothers’ sons, it says as 
‘follows :—“ Here the term dandhu (kinsman) signifies a sapinda 
and the term saku/ya (distant kinsman) means a sagofra, or one 
descended from a common ancestor in the male line {other than a 
sapinda) ; if by the term ġandhu the cognates of .the father were 
comprised, then there would be a conflict with the order mentioned 
by Jogiswara, the Contemplatives Saint," ie, Yajnavalkya. Yajna- 
valkya himself employs the expression indiscriminately in various 
places to signify connections and friends. But in chapter II 
of his Dharmasasiram, he distinctly introduces bandhus as 
acquiring a heritable right on failure of the gofraja. The pas- 
sage in Rao Vishwanath Mandlik’s translation (4) is as follows: 
“The wife, daughters, both parents, brothers, and likewise their 
sons, gotrajas (gentiles), bandhus (cognates), a pupil and a fellow- 
student, Of these, on failure of the preceding, the next following 
in order is heir to the estate of one who has departed for heaven 
leaving no putra (lineal male descendants)." 

Learned counsel for the respondents urges that this inclusion of 
bàndhus or cognates forms a marked extension of the right of inheri- 
tance to people who until then were not regarded as heirs, and he 
contends that it is hardly likely this remarkable change should have 
been made without any limitation, considering that the sapinda 
relationship was subject to a linfit. 

. (1) (1876) I. L- R. 2 Bom. 388. 
(2) Shastri Golap Chunder Sarkar's Tran., page 199. (3) Ibid, page 143. 
(4) Page 220. 
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Y To determine how far this contention is well-founded, it is 
necessary to examine a little more closely the doctrines of the 
Milakshara relating to the succession of collaterals. Vijnaneswara 
in reality seems to have shaped the rules which govern this branch 
of the law of inheritance in force in the Benares school. In 
paragraph 3, section V. (Colebrooke's Translation) in describing 
the gofraja-sapinds or consanguineous relations sprung from the 


same stock, he emphasies the fact of their being members of the . 


same family by the specific statement that the sapindas belonging 
to a different family (go/ra)—the dhinna-gotra—are included under 
the e designation of bandhus. This is clearly borne out by the passage 
of the P Viramitrodaya already referred to. Henceforth the bu 
and | technical meaning, in other | words it _ signifies ‘the. Gee. 
i E a c aa 
golra-sa pindas. : 


Ma lante án 

In paragraph 5 for the word go/sraja-sapinda is substituted the 
more definite term of samana-gofra sapinda. With regard to this 
Messrs. West and Buhler observe that * The substitution of 
samana-gotra for gotraja, as well as the employment of bhinna-gotra 
to designate the opposite of the term, both show that Vijnaneswara 
took gotraja in the sense of belonging to the same family.” Com- 
menting on the passage relating to the succession of the go/raja-sapinda, 
the Piramitrodaya, which is regarded as one of the most important 
commentaries on the Mifakskara, says “ similarly to the seventh 
(degree) the sapindas of the same gotra take the estate of a person 
without male issue. 


. This limitation of the seventh gee appears in Yajnavalkya's 


Institutes, chapter I., paras. 52, 53, in these words :—“ A man should 
mary a girl : , : * who is not a sapinda of 
him i : : * who is descended from one whose gotra 


and pravara are different from him ; and who is removed five degrees 
on the mother's and seven on the father's side.”(f) The comment 
of Vijnaneswara on this text of Yajnavalkya has already been given 
in ewfenso ina previous part of this judgment, but the following 
lines may be quoted again with advantage :— “ On the mother’s side, 


in the mother's line after the fifth ; on the father’s side, in the father’s ` 


line, after the seventh (ancestor) the sapinda-relationship ceases "(1) 


" 
"Ses p. 199. t Rao Vishwanath Mandlik's Transl. p. 167. 


t West and Buhler, P. 119; Mayne’s Hindu Law (7th ed), p. 691,: 
para 516, . 


*" 9 
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The translation by Golap Chunder Shastri of the passage, in 
which these words occur, is important, as he is the ‘authority 
on whose expositions the appellants chiefly rely. It runs thus :— 


“ While explaining the term non-sapinda, the sapinda relationship is stated 
to be directly or immediately through connection with one body, but that 
relationship of all persons may, in one way or other, be traced with all other 
persons in this world of eternal transmigrations of the soul with its minute 
body, and so it would include persons that are not intended to be included ; 
hence.it is ordained :— 

* ! and is beyond the fifth and seventh from the mother and from the father 
(respectively). 

“ The purport is, that sapinda relationship ceases beyond the fifth from the 
mether, że, in the mother’s line, and beyond the seventh from the father, 
i e., in the father's line," 

It is quite clear, therefore, that the limitation of the seventh de- 
gree with regard to the samanagotra sapindas given by Mitra Misra 
in the Viramitrodaya is taken from the rule enunciated by 
Vijnaneswara on Yajnavalkya in the Acharakanda in respect of 
the cessation of sapinda relationship. 

Now, a bAinnagotra sapinda is is a bandhu according to _Vijnane- 
wara, The classification contained in section VI. , chapter If. (Cole- 
brooke's Translation) shows clearly who the bindhi are whom 
Vijnaneswara treats as bhinnagolra _sapindas | entitled to succession 
on fai i failure ure of the .Sofraja. | The passage as translated by Mr. Cole- 

or — tee 
brooke runs thus :— 

“1, On failure of gentiles, the cognates are heirs. Cognates are of three 
kinds : related to the person — himself, to his father, or to his mother; as is 
declared by the following text,‘ The sons of his own father's sister, the sons 
of his own mother's sister, and the sons of his own maternal uncle, must be 
considered as his own cogaate kindred. The sons of his fathér's paterna 
aunt, the sons of his father's maternal aunt, and the sons of his father's 
maternal uncle, must be deemed his father’s cognate kindred. The sons of 
his mother's paternal aunt, the sons of his mother’s maternal aunt, and the 
sons of his mother's maternal uncles, must be reckoned his mother's cognate 
kindred. 

“a, Here, by reason of near affinity, the cognate kindred of the deceased 
himself, are his successors in the first instance, on failure of them, his father's 
cognate kindred, or if there be none his mother's cognate kindred, This 
must be understood to be the order of succession here intended." . 





Here Mr, Colebrooke renders the word go/raja into gentiles, and 
bandhus into cognates. He also paraphrases the three classes under 
which Vijnaneswara groups the technical dandhus, viz. the alma 
bandhus the pitri bandhus and the ma/ri bandhus as “ cognates 
related to the person himself, to his father, or to his mother.” 


* Hindu Law, p. 54. - 
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Their Lordships have little doubt reading these. passages by the light 
of the comments in the Viramitrodaya,* that Vijnaneswara was using 
the term bandhu in a restricted and technical sense, as implying a re- 
lation belonging to a different family but united by sapinda relation- 
Ship. In fact he expressly says so (paragraph 3, section V., chapter 1I.). 

It is not disputed that plaintiffs do not come within the three 

categories mentioned above. But it is urged on the authority of 
Gridhari Lall Roy v. The Government of Dengal(1) that the enumera- 
tion is not exhaustive but merely illustrative. 
— In that case the question for decision was whether a maternal 
uncle not being specifically included in the enumeration of dandhus 
in the AMifakshara was excluded from succession. Answering tnat 
proposition in the negative, and holding that although not expressly 
mentioned he was entitled to succeed as a éandhu this Board 
observed that the text did not purport to be an exhaustive enumera- 
tion of all éandAus " who are capable of inheriting,” nor was it 
cited as such for that purpose by the author; and that it was used 
simply as a proof or illustration of his proposition that there are 
three kinds or classes of bandhus. These remarks hardly warrant 
the contention, which is attempted to be based on them, that ths 
classes specified by Vijnaneswara can be added to. 

In the present case, however, it does not seem necessary to their 
Lordships to enter upon the determination of the question whether 
the classes can be extended, for the point at issue can be decided 
on other grounds. ' . 

The limitation of five degrees clearly applies, and can od apply, 
to the dAinnagolra sapindas. But itis contended that this limitation is 
confined to prohibition in respect of marriage. As has already been 
observed, a part of the limitation appears to have been applied to the 
succession of samanagoíra sapindus ; their Lordships are unable 
to see on what principle can it be said that the other part relative 
to kinsmen, who are equally sepindas but belong to a different 
gotra_or gens, must be restricted to matrimonial affinity. 

Considerable reliance has been placed on the statement: of the 
law by Shastri Golap Chundar Sarkar in his work on Hindu Law. 
Great respect is due to the opinions of that learned lawyer. But it 
seems to their Lordships that their weight is considerably discounted 
by his desire, in order to prevent the deceased's property becoming 

so to speak derelict and thus escheating to the Crown, to bring in 
the caste people of the deceased also as " jundhus ; and the some- 
what uncertain note of his conclusion,t where he says :— 


(1) (1868) 12 M. 1. A. 448. l ~“ P, 200. t P. 74 


+ 
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“The conclusion, therefore, which appears to legitimately follow from 
the foregoing: consideration, is, that the word bandhu in the Mitakshara means 
and includes either all cogaate relations without any restriction, or at any 
rate, all cognates within seven degrees on both the father’s as well as on the 
mother’s side.”’ 

Again, his attempt to widen the signification: of the word 
sapinda by employing the English equivalent of relation does not 
seem to be supported by the definition of sapinda relationship in the. 
Mitakshara itself, 

Reference has also been made to certain passages in Rao Vish- 
wanath Mandlik’s valuable work, in which he says that the sapinda 
relationship for inheritance is not always the same as for marriage or 
impurity (arising from birth or death). That may or may not be; 
‘but in one part of his work to which the Judicial Commissioner has 
referred in his judgment, the learned translator of Yajnavalkya 
distinctly says that sapinda connection in general is “ co-extensive 
with that for marriage purposes.” Nor in this connection their 
Lordships think, can the following passage in the Virami/rodaya 
be overlooked. 

" And the text, ‘ The sapinda relationship, however, ceases in the seventh 


generation’—is to be explained. consistently with the text of Yajnavalkya, 
namely (after the fifth and the seventh from the mother and the father 


(respectively) to msan that it remains in the seventh but ceases in the eighth. 


generation. Hence, as‘in the case of the unmarried females, the sapinda 
relationship extending over three, generations, as is declared in the chapter 


on impurity (occasioned by death, &c.) is considered to be with reference 


to thatalone; soit is to be deemed that this sapinda relationship Naas | 
to the fourth io is relative to succession alone."* 

In the absence of any authoritative text their Lordships do not 
see their way merely on abstract reasoning to displace a view of 
the law which has received the recognition of the Courts in India, 
and which the District Judge, an officer of great experience and 
learning, says is accepted by “ public opinion." As has already 
been observed, the right of inheritance is founded on sapinda rela- 
tionship, which, under the — Mi/a&shara, means consanguinity, in a 
distinct legal sense. clearly explained by the author. This bond 
comes to an end with the fifth degree when the descent is through 
a female. It seems difficult to conceive that the rlght to inherit 
should continue after the relationship on which itis founded, and 
which gives it birth, has come to an end. 

In the case of Umaid Bghadur v. Udoi Chand (1) one of the tests 
employed for determining whether the defendant in that case was a 


* Viramitrodaya Page 157. (1880) I. L. R. 6 Calc. 119. 
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sapinda of the propositus was the mutuality of supinda relationship. 
The doctrine of mutuality is based on the rule enunciated by Manu, 
and is fully explained by Rajkumar Sarvadhikari in his Lectures 
at page 690. Another well-known Hindu writer of the present 
day speaks thus of the above rule :— 

" [t is to be observed here that the wealth of a sapinda is taken by. his 
nearest sapinda, according to the well-known text of Manu. From that text 
it follows that the relation of sapindaship must be mutual. Among agnates 
the relation of sapindaship is always mutual; but among Pogaates it is not 
so in-a few cases. In order to determine whether any persons are heritable 
cognates of the propositus ‘it is necessary to see whether they are related 
as sapindas to each other,’ Umaid Bakadoor v. Udoi Chand (1), Unless 
sapindaship i is mutual, one caunot be the heir of the other."* 


In Babu Lal v. Nankuram (2) the rule of the Mitakehar a enun- 


` ciated in the Acharakanda relative to sapinda relationship in respect 


of marriage is assumed as applicable to inheritance. In fact the 
judgment proceeds on that basis ; and the order of sapinda relation- 
ship with its limitations in Rajkumar Sarvadhikari’s Tagore Law 
Lectures is adopted as representing a correct exposition of the 
Mitskshara law. The doctrine of mutuality is also explained in 
clear terms :— 

. Again, a sapinda of the propositus to be capable of inheriting must satisfy 
a further condition, namely, that he must beso related to the propositus, that 
the propositus is also a sapinda of him either directly or through the father or 
the mother. This mutuality of sapinda relationship between the propositus 
and his heritable sapindas is assumed as a necessary condition in the case 
of Umaid Bahadur v. Udoi Chand, (1) and the authority for this is to be found 
in the text of Manu (chapter IX., 187) cited in the Mitakshara, chapter II. 
section III., verse 3, as interpreted by Balambhatta and Visweswara Bhutta, 
the two leading commentators on the Mitakshara. The text according to 
these commentators means this, the property of a near sapinda shall be that 
of a near sapinda. From this it is clear that a man in order to be a heritable 
sapinda of the propositus must be so related to him that they are sapindas 
of each other." ' 


These two decisions of the Calcutta High Court have been 
challenged on the ground that they represent DayabAaga views 
rather than the doctrines of the Mi/aksh.ra. To their Lord- 
ships the’ objection seams hypothetical and without any basis 
excepting the criticisms of Golap Chunder Shastri. One of the 
learned Judges who decided Babu Lal’s case (2) was the distinguished 
Judge and erudite Sanskrit scholar, Mr. Justice Gurudas Banerjee 
v- *.Commentary on Hindu Law by J. N. Bhttacharya, page 459. 

i (1) (1880) I. L. R. 6, Calc. 119. 
(2) (1894) I. L. R.22 Calc. 339. 
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who was not likely to allow his mind tobe confused: by DayabAaga 
conceptions in determining a case under the Afi/akshara law. 


The general conclusion to which a close examination of the 
authorities leads their Lordships may be briefly stated as follows :—(a) 


that the sapinda relationship, on which the heritable right of colla- . 


terals is founded, ceases in the case of the bhinna-gotra sapinda 
with the fifth degree from the common ancestor ; (2) that in order to 
entitle a man to succeed to the inheritance of another he must be 
80 related to the latter that they are sapindus of each other, which is 
only a paraphrase of Manu's rule. 


In the present case the plaintiff are Laxmanrao's ,paternal 
grandfather's son's son s daughter's daughter's sons. "They are his 


bhinnagotra beyond the fifth degree, and as the District Judge’ 


points out, the element of mutuality is wanting between them and 
Laxmanrao. 


Two considerations were strongly pressed on behalf of the 
appellents to induce their Lordships to extend the application of the 
sapinda-relation in the case of bandhus beyond the fifth degree 
mentioned in the AMfi/akshara. It was urged that it is hardly likely 
Vijnaneswara would give a right of inheritance to a spiritual pre- 
ceptor or guru before kinsmen, however remotely connected. This 
argument appears to ignore the peculiar and intimate relationship 
which their Lordships understand exists in the Hindu system 
between the pupil and the guru who has to initiate him into the 
mysteries of the Vedic laws and rites, and under whose roof he has 
to pass many years of his life. It is easy to suppose that in such 
circumstances the mystical relationship between a spiritual preceptor 
and a pupil should be regarded as creating a far closer tie than 
remote relationship of blood. 


Às regards the other consideration which is based on the pos- 
sibility of the Crown becoming a claimant in the presence of remote 
óhinnagotra, their Lordships need only observe that whether such 
a claim would be justified or even be likely to be advanced, it does 
not seem necessary to express an opinion in the present case, 


Here the defendant is in possession of Lakshmanrao's estate 
claiming as heir to his wife, Lakshmanrao's daughter. The plaintiffs' 
suit is an action in ejectment, and they must, in order to succeed, 
strictly prove their title. 

md 


Itisa matter of satisfaction to their Lordships that they find 
themselves in complete agreement with the learned Judges in the 
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P, C. Courts below. The District Judge is himself a Hindco, versed in 
care Sanskrit, and has examined the authorities in original. His deci- 
€ sion is entitled to great weight and consideration. 
Ramchandra : i ; 
m NS Their Lordships are of opinion that this Appeal should be 
n au dismissed, and they will humbly advise His Majesty ac: ordi igly. 
ad gd dd The appellants. must pay the costs of this appeal. 
Appeal dismissed. 


E. Dalgado :— Solicitors for the Appellants. _ 
T. L. Wilson & Co.—Solicitors for the Respondents. _ 
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———V of 1908, Beo. 101  ... isa. T ka ue sis 218 
—— Y of 1908, Secs. 151, 152 Et io: "n sis ss 4B 
——NV of 1908, Becs. 152, 161 . in E m - = 18 
——-VX of 1908, O. XIV, R. 2. - dus oo per wie Me 496 
——V ot 1908, O. XV, R. 8 (1) — e» iss pex a 436 
——-V of 1908, O. 29, B. 1 ...- we ek dis xus -— 89 


S of 1908, 0, XXI, B. a * re TIN een sev PP 131 


You. XX.] INDEX OF CASES, 
Act V of 1908, O, XXI, R. 60, Seo. 47 E oe a vis 
— V of 1908, O. XXII, KR. 10 T T m ete "T 
—— V of 1908, O. XXXIV, R. 4 ies uP sis a an 
——-V of 1908, O. XLVII, R. 2 X xis 2 wee ae 
—IX of 1908, Boh. I. Arb. 184 ^... ki ss As m 
— IX of 1908, Soh. I, Art, 182, Ol, (5) ss vas Was m 
— VIII B. C. of 1865, Sec. 16 ite isi — eve sis 
—— VII B. O. of 1868, Bec. 12, OL (3) ius es — 
~i II D. O. of 1884, Secs, 224, 190, 396, 239, 970 s s ise 
~~ JTL B. O, of 1884, Baca. 226, 190, 224, 239, 270 ane svi Mts 
-——lIII B. O, of 1884, Seos. 329, 190, 294, 296, 270 ves ive dex 
— TII B. C. of 1884, Seog. 270, 190, 224, 226, 229 sis sis isi 
Action, maintainability of—No actual damage suffered—Right, infringement of; 
see Covenant, breach of Vi Sus iss vas cia 


Actionable wrong — Repetition —Anotion-purohaser receiving and wrongfully appro- 
,Priating to his own use the share of surplus income from offerings; ses Suit, 
maintainability of  ... ese 2 iss bos "T 


Added party, when bound—Oivil Procedure Code (1882), Seo. 83 ; sas Bale, validity of. 


Adjudication—Order deciding isaues in bar—Preliminary deoree—Oivil Procedure 
Code (1908), Seo. 9 (2) ; sss Appeal ie on as wee 


Admissibility — Evidenoe Act (I of 1872), Secs. 11, 88 ~Siatemsnt as to date of birth-— 
Deceased person — Minority, quastion of. 

‘A statement by a person who is dead, in a petition for guardianship that a certain 

person was born at a certain time, is not admissible in evidance under Seo, 89 

of the Evidence Aot. Such a statement alone is not admissible under Sec. 11 

of the said Act, Ram Krishaa Sadhukhan v. Monindra Mohan Roy ss 

Adoption—TZwice-born class —Datta Homam if necessary —Boy adopted of same gotra, 

Among the twice-born classes, Datta Homam, is not necessary when the adoptive 

father and the adopted child belong to the same gofra. Katklo Lakpati 


Pujar] ... aes ves 
Adverse E ee ee cultivating angen ai area than what sadid fall to hia 
share on partition ; see Partition ae Va € ‘vs 
possession—Ijara—Rent not realised —Possession without payment of rent 
after expiry of leage ; ses Rent, assessment of sia NC ies 
posseasion—Incumbrance ~Assam Land and Revenue Regulation, Sec. 70; 
see Hovenue sale | ... iss TR Sx T ee 
possession—lInterrupted possession—Land cultivated in one season but lying 
fallow for the next two years; ses Partition T sii Si 
possession against purchaser — Limitation, when begins to run; sse Revenue 
sale EN ias TT iae" Ves Sus TN 
possession of a co-sharer, what constitutes ; ses Partition M vis 
' Agreoment to the contrary ’—Transfer of Property Act, Seo, 116 ; see Hjeotment, 
guit for ... $5 tae $e sx ux PA 
Alienation of part of estate by Hindu widow —Eixpenses for feeding Brahmins after 
Gaya pilgrimage ; see Legal necessity sen end T 
Alienee from Hindu widow, what to prove; sss Hindu aaraa iyi 


“All Qousts having Jurisdiction in the Sonthal Parganas ”—Sonthal Parganas 
Settlement Regulation, Seo. 6—Compound interest ; sees Mortgage suit $5 
Amend, power to, when appeal pending against decree—Oivil Procedure Code (1908), 
Sec. 152; see Decree, amendment of vis p pes mee 


476 


802 
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Ancient deeds—Hndowment, deeds of—~Obnstruction—Termsa ambiguous—Erternal 
evidence, if admissible. 

Where, in the deeds, the properties were desoribel as debuiter but were given to 
the grantee who was to enjoy them from generation to generation in perform- 
ance of the sheba of the Goddess: 

Held, that the deeds being ambiguous and anoient ones, the Court might deter- 
mine the true charaoter of the endow.nent from the minner in which the 
dedicated properties had been held and enjoyed. Kulada Prosad Deghoria 





v. Kalidas Naik  ... zT - "T aoe 
grants — Intention of grantor — Terma ambiguous — Conduct of parties ; 
see Mining lease ae vis ue s ses ace 


light—Prescription— Right, measure of ; see Hasement 


Annul, option to, how to REEL an act; sse Sale for arrears of 
revenue, effect of ... nee se. is 


Antecedent partition, proof of—Inference ; see Partition 


Áppeal—Decres— Preliminary and final decrees—' Matter in ieee: in the suti’ 
— Oivil Procedure Oode (dci V of 1908), Seo, 2 (2)—Issuses in bar, trial of— 
Issuss relating to reliefs claimed, undectisd —Omission of Oourt to embody 
decision in formal expression. 

Where the trial Court first took up the issues in bar, desided them against the 
defendant, directed the investigation of the issues on the merita later on : 


Held, that the order deciding the issues in bar was not an adjudication detar- 
mining the rights of the parties -with regard to the matters in controversy and 
was consequently nota preliminary deores within the meaning of Seo. 2 (2) of 
the Code of Civil Procedure ; hence no appeal lay against the order. 


- The expression '' matter in controversy in the guit " in the definition of ‘Decree’ 
in Seo. 2 (2) of the Code of Civil Procedure refers to the subject matter of the 
litigation. 

There oan be only one preliminary deoree in:a suit to he followed by one final 
decree. The cases where the Legislature contemplated the preparation of a 
preliminary deoree, are specified in Rr, 12 to 18 of O, KX of the Code of Civil 
Procedure. 


A preliminary decree ascertains what is to be done, while the final deoree states 
^ the result achieved by means of the preliminary deoree. 


If a decision is in reality a preliminary decrse, a mere omission on the part of the 


Gourt to embody its effect in a formal expression, will not negative the right . 
of the party affected to prefer an appeal, Kamin! Debi v. Promotho Nath 


Mookerjee 
‘Appeal—Guardians and Wards’ Aot, Becs. 47 (1), 43 (1), 24, 36, 96. —Order of Gourt 
selecting s suitable husband for a Mahomedan girl on the basis of a report of 
a Hindu Nazir; ses Guardian and Ward 
—Muneiff's order cancelling the order of his predecessor for delivery of posses- 
sion on the application of jadgment-debtor—Decree-holder auction-purchaser 
-—Civil Procedure Code (1908), Beo. 47 ; see Delivery of possession 





Order directing arrest of a surety—Small Cause Court decree, execution of— 
Cwil Procedure Code (Act V of 1905), Secs. 42, 47, 104 (h), 145. 
An order direoting the arrest of a surety passed by a Court exercising ordinary 
civil jurisdiction, in execution of a Small Cause Court decree transferred to 
it, ia appealable. Adhar Chandra Gope v. Pulin Behary Shah -— 


———— Order removing a guardian —Guardians and Wards Act, Secs. 39, 42, 47— 


Guardian, appointment of. 


PAGE 
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Appeal—(Conid.), 
An appeal was preferred to the High Court against an order passed by the District 
Judge removing the appellant from the guardianship of a minor, and appoint- 
ing the nasir of the Court to ba guardian. Upon an objeotion being taken as 
to the competency of the appeal: 
- Held; that au appeal lay inasmuch as the question contested in the appeal was 
whether the guardian was properly removed; and there being no materials on 
the record for any opinion as to whether there was a case for the removal of 
the guardian, the case was sent back to the lower Court so that the matter 
might be properly dealt with under Sec. 80of the Guardians and Wards Aot 
after giving the guardian opportunity to give any explanation he might desire 
to put forward. Mahadeb Mondal v. Bidhi Chand Mondal 398 


— —— Recalling order previously made for appointment of TE PE 
and Wards Act, Seo. 47 Ol. (g) ; ses Gaardian ex "A za 218 


—— —, mainiainability of— Decree, execution of — Endowed property, execution against 

' — Decree against shebait, tf binding against succeeding shebait —Judgment-debior, 
death of, pending execution — Succeeding shebart, objection of, as private property 
—' Pariy'—-Oivil Procedure Code (Act V of 1908) Sec. 47, O. XXI, R. 60. 

When a deoree has been passed in a suit against a shebait as representing an idol, 
it is binding on the succeeding shebait, provided it has been passed without any 
fraud or collusion. But when a decree has been passed against @ person in his 
capacity as shebait, exeontion can be taken out only against the properties of 
the endowment in his handa. 

--. When X, in execution of a decree for money against Y as shebait of a deity, 
attaches aud proceeds tosell properties of which Y or his successor in office. 
alleges that ho is in possession not as shebait of the deity, but in his own right, 
the case does nof fall within the scope of Sea. 47, but comes under O. XXI, 
R. 60 of the Gode of Civil Procedure. ; 

Per Beacheroft, J. IE the claim of the objector is really in hia own interests a8 
representative of the judgrhent-debtor, the case falls under Beo. 47 of the -- 
Code of Civil Procedure, but if it is aiverss to his interest as representative, 
it does not. Upendra Nath Kalamurl v. Kasum Kumari Dasi ~.. e. 485 


in criminal matters-—Praotica—Judioial Oommittee ; sea Defamation ae T AGE 


Appellate Court—Estimate of credibility of witnesses —Eiffsot of statement of witnes- 
gea on the gasumphon. that they have spiken tcuth—Judgmant, reversal of; 


a vm 








see Will ... T. eis a bes ee wwe . 601 
uds —and revisional jurisdiction, difference between, as regards investigation : 

of facts ; ss Guardian 22 TT ea use T 218 
Application for sanction to marry a Mahomedan ward—Prooedure ; ses Guardian 
i aud Ward. ct ws 9 we ae "E is S91 





for trial of issues without evidence long after the settlement of issues; ~ 

ses Issues, trial of ... - a 496 
made maliciously and sib reasonable and parii cause to take 
proceeding under Seo, 107 of the Criminal Procedure Oode ; see Malicious prose- 

cution, suit for PT x |o =~ $18 





ie 


E 


Assam Land and Revenue Regulation, Sec, 10—0 wner of PROS of & Mouse: pur- 





chase by, effect of -Incumbrance ; see Revenue sale T T 210 
Kasigament made to defeat SO if valid in poise pro- 

perty ; see Deed of assignment . - Mis ig 571 
eae pending suit—Civil Peooedure Code ( (85), Bac. 872 — Order to be Bee aa 

to carry on proceedings ; ses Sale, validity of he € ^ C 555 


p ———— to defeat oreditors,if valid ; ses Deed of assignment 
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Assured, oreditor of, if can avail himself of sum assured for the benefit of his wife and 
children--Assurance effected by a Hindu-—Married Women’s Property Aot, 

Sec. 6; see Insurance Policy... aes ue sse ae 44 
Attachment, effect of—Alienation hy operation of law; sss Sale, validity of m 55b 
———— ———-[ollowed by order for sale —Judgment- et. if has charge ; sea Sala, 

. validity of s “as ee -- see "m 655 
Auction-purchaser—Title—-Sale under a decree against lunatio—Lunatic nof re- 
presented in suit; see Lunatic ies n 201 
Bandhu—Olasses specified, if can ba added to; ses Hindu Law—Mitakshara se 573 
———  —Mitakshara, Oh. II, Seo. 6—Hsetrioted and technical sense; sse Hindu 

Lew-—Mitakshara ... vs sie eat 578 
Bandhus, three classes of ; see Hindu LuncoMIRESENER i 578 
Bengal Land Revenue Sales Act, Sec, 12, OI, (3) —' Tenures oreated or Fecopaiied by 

the Settlement proceedings of any current temporary settlement '— Bengal 

Tenanoy Act, Ohap. X, proceedings under; see ' Reoognition'!  ... 40 
St — —— — —— OS, 12, Ol. (8) applies to proceedings instituted 


under Ohap X of ths Bengal Tenancy Act; ses ' Recognition’ ... 40 
Bengal Municipal Act, Seos, 190, 224, 226, 239, 270—Order directing removal of i 

drain, if ultra vires —Oonsent to order, effeot of—Üommissioners, power of—- 

Estoppel ; sea Drain, removal of 188 
Bengal Sales of Under-tenures Act, Sec. 16—Tenure- elder wilfully defaulting to 

pay rent— Decree under Rent law—Purchaser and P sattled beforehand ; 


see Eincumbranoe, annulmení of iji ee 11 
Bengal Tenancy Act, Seo, 6, Bub-Seo. (1)— Tenant p a potion o of land to be 
cultivated by himself ; sse Tenure-holder wes 140 


—— m, Reo. 5. Bub-Seoc. (5) Pralampita Holding area Py 
100 bighas—Tenant reserving a portion-to be cultivated by himselfor by ser- 
vant ; see Tenure-holder wae a T 140 
- , Beo. 5 Sub-Beoc. ibi sprerumolian. if rebutted —' Granites may 
enjoy the land by cultivating it or having it cultivated’ ; ses Tenure-holder ... 140 
» Beo, 39 — Consolidated rent— Partition— Total rent remains 
unaltered-— Distribution of rent by agreement of parties; ses Enhancement of 





D 














rent soe aoe een see ste ens 881 
_-~ , Ree, 49—Hjectment — Transfer of under-raiyati ET 
Relinquishment; see Under-raiyati holding € dis 648 


, Bec, 49 (a)— Written leaae—U nder.raiyat, death of, before 

expiry of term— Herita bility — Heir holding over after expiry of lease--Hijeot- 

ment, suit for—Notice, if necessary ; ses Under-raiyat T eee 828 
are, Bec. 52, Suit not framed under—Facts found as would have 

been necessary to find in a suit under Sec, 520f the NN iic Act; ase 























. Suit, maintainability of Te eos 296 
mecen ——, Bac. 61, applicability oL — Beni i in Gut; and kind—Bent in kind 

to be changed into one of cash on failure to deliver; ses Rent, suit for iis 158 
ud , Sec. 65—First charge—Rent transformed into judgment-debt ; 

ses Priority ws s ae T "e x I 
— , Beo, 65, if inconsistent with Sec. 17 of the Putni Regulation ; 

see Priority dp ea is dia TS us 1 
——— ——— ——, Beo. 188 — Buit valued less than Hs. 100~Deorea-holder 
auction-purchaser ~ Order refusing to set aside axeoution sale—QOivil Procedure 

Code (1908), Sac. 47 ; see Execution sale ... ox T" "M B41 








, Beo. 155b —Heasonable compensation —Helief against forfeiture 
—-Breach of son venámi not to assign —Lease for 999 years—Nominal damages; 
i see Compensation, measure of ... MP Ses see ase 883 
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Bengal Tenancy Act, Sec. 178 Hub-Beo.(i)oal. (d) if controlled by Sec. 194 ; ses 








Covenant, breach of TP aes oes — Ps 

, Soh. III, Art. 2(a) — Limitation — Period from which limitation 

runs~Insufficient deposit ; ses Rent, suit for T" $us ove 
Boundary, fixing of—Desoription of parcela in deads ; see Possession ... ST 


Burden of proof—Contract, construdtion of—Liate delivery ; see Contract, breach of... 


— — —-oi proof—Oustom, impossibility of—Oustom, existenca of, proved fora long 
period ; see Kalighat palas ea vs TT bos jus 
Burden of proof — Revenus sale—Residuary estate. 

There waa a certain taluq in the register of the Revenue authorities. From time 
to time separate acconnts were opened with the different share-holders of that 
talug in respect of specified portions tbereof, and ultimately a residuary taluq 
which still bore the original Tauji number was left in the hands of the person 
who defaulted in the payment of the Government revenue, the result being that 
the residuary estate was sold up and purchased by the plaintiff, The plaintiff 
brought a suit for possession : 

Held, that it lay on the plaintiff to prove that the land formed part of the residuary 
taloq. Mohamed Fais Chowdhury v. Kash! Nath Ghosh " 5s 


Burden of proof — Testamentary capacity—Burden, how disoharged ; ses Will wae 

Burmese Buddhist Law—InAerstance—Father and sister of the deceassd— Separated 

daughters, right of succession of — Sources and development of Burmese Buddhist 
Law— Dhammathats— Manu Kyay, authority of. 

Three sisters were completely separated from their father and lived together apart 

from him and were independent traders. In fact the life lived for years by 

them was lived as a life separate from and independent of their father. On the 


death of the youngest of them her elder sister took out letters of administra- ` 


tion and took possession of her property. Subsequently the elder sister died : 

Held, that according to Burmese Buddhist Law the eldest sister as the 
surviving sister was entitled to snocsed to the property of the deceased 
sisters ag heir to her sisters in preference to her father. 

The authority of Manu Kyay, where i$ ig clear as among the Dhammathata, is 
of the highest rank, 

Sources and development of Burmese Buddhist Law discussed and stated, Ma 





Khin Bwin v. U. Shwe Gone us E sae ba 
Oase, trial of a, piecemeal, inconvenience of ; see Issues, trial of ias ove 
Charge—Judgment-creditor~-Attachment followed by order for sale; see Bale, 
validity of $5 tee T" n 
to jury —Protracted T of fadt c Misdsssri plion s ses Defamation 
Ee jury— Balient propositions in law ; ses Defamation € T 
Chattels, mortgage of—Foreoclosura; see Kalighat palas aes ave ine 
Ohlldren— Married Women’s Property Aot, Bec 6— Assurance effected by a Hindu for 
the benefit of his wife and children ; sse Insurance Policy one Ses 


Givil Court's jurisdiction—Fraudulent recording in the record of rights—Bonthal 
Parganas Settlement Regulation, Seo. 25 A ; see Suit, maintainability of iv 
Oivi Gourt’s jurisdiction regarding matter decided by Settlement Officer—Sonthal 
Parganas Settlement Regalation, Beo. 25 A. ; sea.Buit, maintainability of ... 
Olvil Procedure Code (1882), Sac. 82, 872—Added party, when bound—Order to 











carry on proceeding ; se¢ Sale, validity of bee dee m 
, Sees. 32, 872, applicability of, after final decree ; seg 
Bale, validity of ane oan pes ees » "^ 





, Bec, 47—Interlooutory order—Dacree, execution of, refusal to 
. shay; $e Doaron. exeoution of ... ET ivs wee m: 


na 
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Olvil Procedure Code (1882), Bec, 244—' Representative! —Transferee of a portion of 
non- transferable ocoupancy holding without landlord'8 consent— Bale in exe- 
cution of rent decree, if can be sel aside on the ground of fraud ; see Non- 
transferable ocoupancy holding Ss iit iii av 

: , Beo. 244, applicability of—Suit to set aside deorea and 

m of sale made in Bxécu Hof thereof—F'raud ; ses Suit, maintainability of 

, Beo, 248 —Non-Servioe of notice, effect of— Execution 

sale ; seo Bale, validity of Ves 

— (1882), Seo. 248, Oma. 6 gerve ndkids dudo Theawdliatiey 

—Hxeoution gale, if to be aet aside on proceedings taken ; see Execution sale... 

—— ——— (1888) Sec. 872—Assignment pending suit— Order to be 
passed to carry on proceedings; see Bale, validity of ... 

— re — —— (1883), Secs. 584, 585 — Finding of fact, when final: ; 866 Bodona 
appeal ... ms 

(1908), Reo, a(2)— -Aajadiontion—Ordor deciding issues in ber 

—Preliminary deoree ; ses Appeal 

11908), Seo, 3 (2)— Dario Matter in "m in tits 

suit ”; sea Appeal 

—— (1908), Beo. 4T— Appeal- Munsiff's Sides sanseling the re 

of hia predecessor for delivery of possession-— Deoree-holder anotion-purchaser 

—Judgment-debtor applicant; sse Delivery of possession $a zs 

(1908), Beo. 47 — Application to set aside exeoution sale 

by & purchaser of non-transferable occupanoy holding— Rent, receipt of, 

by -landlord—Landlord deores-holder— Proceedings initiated and carried 

on against dead judgment-debtor; ses Execution sale . 

———— (1908), Bec. 47— Execution of decreas Old jo dolar of 

possession ; see Delivery of possession aus T see 


-—— (1908), Sec. 47—Objeotion by legal — € ol judgment- 
debtor, that the property attached is his own property—-Asseta ; ses Decree, exe- 
cution of ... à 
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e 








-(1908), Sec. 47—Question between parties relating to exeoution, 
discharge or satisfaction of decree ~ Mansiff’s order cancelling the order of his 
predecessor for delivery of possession on the application of judgment-debtor 
—Deores-holder auction-purchaser ; sae Delivery of possession ... 





Mates AP AAA 





(1908), Beo. 47, when applicable; see Delivery of possession ... 


NET (1908), Beo, 47 ; O. XXI, R, 60, applicability of ; see Appeal, 
maintalnahility of ... 





end 
Shebait—Objection by successor in office that heis in possession of property : 
E in his own right ; ses Appeal, maintainability of T Gs bus 


pipi pe 





—(1908), Sec. 102—Second appeal-—Suit nob for conttibalion 
but for recovery of monay— Provincial Small Causa Courts Act, Boh. IT, Art, 41; 
sea Contribution, guit for, what is sae X 
—(1808), Sec. 115 — Oourt’s power to inyotigato facte-—Einda 
of Justice ; sae Guardian wie -— xs ds iis 
(1908), Sec. 115—F'ailure to exercise jurisdiction — Eixecu- 
tion sale, setting aside of—Prooeedings initiated and carried on against 
dead judgment-debtor; see Execution sale "m des — 
———————(1908), Beo, 115 — Revision — Decision erroneous in law, 
but noi affecting jurisdiction ; see Contribution, suit far, what is ... - 
(1908), Sec. 116—Interlocutary order, when can be revised ; 
seg Issues, trial of ... | x iss sa es 
(1908) ,8e0.145--Burety of a Receiver liability of--Balances impro- 
- > perly retained, interest on—Costs of proceeding in Court; ase Surety of a Receiver, 
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——————(1908), Beo. 47, ‘OF XXI, R. ‘60 — Money decree against ' 
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Civil Procedure Code (1908), Seo. 151, ERE of, principle of, Guardians and 
Wards Act; see Guardian — TE T 


— ———41908), Seos. 151, pele. apparently not inconsistent with 
judgment--Language of ordering portion in the judgment elliptical and 
ambiguous-—Order and decree not nn ini. what was decided ; 
ses Dboree, amendment of 


Li 





eee 


(1908), Beo, 152—Amend, power a xe pei dpi. 
agains’ decree ; see Decree, amendment of... s 


EE ee SD 











— — (1908), O. XIV, R. 2, Soope of ; see Issues, trial of bus 
————— -———-(1908), O. XV, R, 8 (1) Scope of ; see Issues, trial of A 
— —— (1908), O. X XI, R. 2—Part-payment, certificate of—Limitation 

within which deoree-holder must certify; see Decree, execution of... yis 








(1908), O. XXI,R.2—Part-payment, certificate of— Separate peti- 
tion other than application for execution, if necessary ; sse Decree, exeoution of 
—— —-[1908), O, XXII, R. 10~—Suocessor-i n-interest not AE: 
the suit, effect of ; see Suit, maintainability of <a T 
——- — —— (1808), O, XXIX, R, 1—Plaint, signing of, by an am-mooktear 
and principal officer of corporation; ses Pleading ane nee 
— — —— (1908), O. XXXIV, R. 4—Daoree—BSale of st mortgaged popoek 
impossible-~Inherent power; ste Restitution v 
—— —-—(1908), O. XLVII, R. —— Ai nob PES TUM 














C» Jaw—Inherent power } sea Delivery of possession S vs sis 
Go-debtor, who paid more than his share of debt, if oan be sued: ses Contribution, 
right of ... ees ees ec e - 
Colebrooke’s eal ED Conneoted by aad oblations’ ; : &ee Hindu law 
—Mitakshara M TS 


Collaterals, right of, to succeed ; see Hindu law—Mitakshara - wis 


Colliery lease—No stipulation ag to barrier —Leasee, if to have a barrier as protection 
against invasion: of water ; esés Mining lease 


Comment on judicial proceedings ; see Defamation iss 


Compensation, msasure of—' Reasonabla compensalton’'—Nominal damages— Bengal 
Tananoy Act (VIII of 1885), Sec. 156— Relief against fcrfeiture—Breach of 
covenant nol to assign — Lease for 999 years. 

The compensation to be given, according to the terms ofBeo. 155 of the 

- Bengal Tenaney Act, is forthe breach. To determine compensation for the 
7, "breach of covenant compare the position of the landlord. immediately bafora the 

breach with his position afier the breach, and the measure of compensation 
will be the extent to which he has bsen prejudioially affeated by the breach 
and not the loss of privilege brought into existenoe by the breach. If he has 
not been prejudicially affected, reasonable compensation cannot be anything 

more than a nominal sum, Kesab Lal Nag Majumdar v. Jnanendra Nath 
Ghose  .. ET 

Compound interest—Sonthal Parganas ‘Bettlement Regulation, Beo, g—^ All Oourts 

having jurisdiction in the Sonthal Parganas”; see Mortgage suit .. 

Concurrent findings of fact ia es M - Y 

Oonduct of partlegs—Anoieni grantis— Terms ids E of grantor ; 

ase Mining lease ; oi Sa 

Connected by funeral oblatlong-—Oolebrooke' 8  dxdcslutiin-saptuda- ; 866 Hindu 

Law--Mitakshara  .... m ss wae 
Consent to order directing removal of drain, effect of-~Bangal Municipal Aot, 
Secs. 190, 224, 226, 229, 270; ses Drain, removal of 
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Contract, breach of—' Shipment '— Dalivsry, late—Obligaiton to taka delivery~— 
Damages, measure of— Burden of proof. 

The defendant entered into a contract with the plaintiff to deliver 50 tons of 
Rangoon rice in June and another 50 tons in July. Thera was æ clause in the 
contrac to the following effect: “It is hereby likewise agreed that no objection 
is to be raised by you in tha oa3e of the delivery of the goods being delayed-by 
reason of the non-arrival in time of the Steamer carrying the goods on account 
of the shallowness of water at Diamond Harbour, damage to the steam engine, 
accidents of the saa and other causes not under human control, as also. owing 
to late shipment at Rangoon :" 

Held, that the contract was that the goods should ba put on board in such time 
as to make it possible to have them delivered to the purchaser at Caloutta on 
the dates specified, if the ship started on such a day as to arrive in Osloutta 
in time, but that if for any reason for which the vendor was not responsible 
the ship could not start in time and consequently arrived in Oaleutta too late 
to maka it possible for the vendor to daliver to the purchaser the goods on the 
appointed day, the vendor was not to be held liable in damages, 

That it was obligatory upon the defendant to establish that the delay was 
attributable to oiroumstanoes for which he was not responsible. 

The term ‘shipment’ includes not merely the loading of goods on board the 
ship but also the starting of the ship. 

Ag soon as the contract has been broken, the obligation of the purchaser to take 
delivery of the goods vanishes ; ha is not bound to accept the goods when they 
are delivered late, 

The right measure of damages is the difference batween the contract price and 
the market price on the date of delivery originally agreed upon by the parties, 
Kall Kanta Saha v. Ismail... s in 188 

— , construction of—~Late delivery ; sea Contras, peach OU d ies 188 
— —— hy father to entrust custody and education of his sons to another, when 
cannot be revoked ; see Guardianship vee “4° "x ee 253 
Contract Act, Seos. 48, 70—Payment of whole rent by one sanani Lus gy, joint 
and several; see Joint tenancy .. ask 
, Beos. 69, T0 — Rent sete Meant of ee by inndiora=-Asaimise, 
soclioation for execution by—Bangal Tenanoy: Act, Beo. 148 (h)—Paymont 
under compulsion by co-sharer; sse Contribution, suit for -— oP 200 
— ——, Fogg, 69, 70—Rent decree in favour of co-sharer landlord —Defendante 
and not plaintiff liable —Payment by plaintiff—Plaintiff's interest affected ; 

















see Contribution, guit for, what is "m dis $i aes 196 
Contribution, action for, what is; see Oontribution, suit for, whatis ... 196 
, if can be claimed against a person who has paid more than his dies 
of debt ; see Contribution, right of ia saa is 205 ° 
—— , right of, principle of ; see Contribution, right ot iv S" 205 





——, right oj —Principla — Contribution, who can claim—Oo-deblor, who paid 
more than his share of debt, if can be sued— Pleading—Plainisff, what to prove 
-—Landlords collecting separately their shares of rani, if can jointly sue the 
tenants, 

The right of contribution has its foundation in and is controlled by the principles 
of justice, equity and good conscience. I does not arise from contract, although 
it has sometimes been based on the theory of au implied oontraot for contribu- 
tion supposed to exist between parties jointly liable ex coníraciu. Every 
joint holder who has been compelled to pay more than his share of the common 
debt, has the right of contribution from each of his oo-debtors, The principle 
is that one who has discharged a common liability aan recover from his 
o3-obligors only for the 'éxcess that he has paid over his share, and each 
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Oontribution—(Conid.). 


co-obligor is liable to contribute only in proportion to his share of the common 
debt or obligation ; hence, it follows as a corollary that no contribution oan be 
claimed against a person who has paid more than his share of the debt. It is 
not necessary that the entire debt should have been satisfied by the plaintiff, 
buthe must establish that he has paid more than his share of the joint 
liability. 1n a suit so framed, the liabilities of the different parties, plaintiffs 
and defendants, must be separately ascertained; and a joint deoree cannot b 

made in favour of the plaintiff against the defendants, ; 

When the judgment-debte satisfied are closely connected and arise out of tho 
game or similar transactions, in a suit by one of the judgment-debtora for con- 
tribution, one of the co-debtors can plead that he had discharged a similar 
liability which would otherwise have fallen upon the olaimant. 

The fact that the landlords colleot their rent in their respective shares separately, 
does not stand in the way of a suit by all the landlords for a joint deorea 
against all the tenants, 

X, Y, and Z are co-sharer landlords, each of whom oolleots his share of rent 
separately. X obtains a decree for rent against A, B and O; similar deoroos 
are obtained by Y and Z against the same set of tenants, A satisfies the decree 
of X, B, that of Y, and O, that of Z. In a suit for contribution brought by A 


against B aud O, in respect of payment made by him to satisfy the decree of: 


X, it is open to B and O to plead non-liability on the ground that they havo 

discharged a liability which would otherwise hava fallen upon A under the 

deoreea obtained by Y and Z. Matungloi Debi v, Brojeswar Banerjee... 

, suit for—Assignes of rent decree, application for execution by—Payment 
of deoreial amount by one of the co-sharers—Indian Oontract Act (IX of 18738), 
Secs: 69, 70 — Bengal Tenancy Act (VIII of 1885), Ssc. 148 (h)—Second appeal 
—ÜOivil Procedure Oods (Act V of. 1908), Seo. 102—Provincial Small Cause 
Courts Act (LX 0/1857), Soh, IZ, Art, 41, 

' The defendants along with the plaintiffs were liable to satisfy the judgment-debt 
under a decree held by the fourth defendant, the landlord. That decree waa 
designed to the third deforfiant. The third defendant took out execution of the 
decree. Under compulsion of legal process, the plaintiffs satisfied that deoree : 

Held, that the case was governed by both Seos, 69 and 70 of the Indian Contract 
Aot'and the defendants, the oo-sharers, were liable to be called upon by the 
plaintiffs to contribute, 

A suit by some of several persons, bound by a common liability, who have dig- 
charged the joint obligation, to oompel their co-sharers to make good their 
shares, falla within the scope of Art. 41 of the second Sohedule to the Pro- 
vincial Small Oause Oourts Act. Rajani Kanta Ghose v. Rama Nath Roy ... 

, suit for, by one of the Judgment-debtors— Oo-debtor, it oan plead diss 

charge of similar liability ; see Oontribution, right of ... «ds La 

, Buit for, maintainability of, by one co-tenant against another—Pay- 

ment of whole rent by one tenant; sea Joint tenancy ... s aby 

— — ——, SUSE for, what ta—-Rent, decree for, in favour of co-sharer. landlord — 

Defendants and not plaintiff liable—Payment by plaintif—Plaintif’s interest 
affected—Oontract Act (IX of 1879), Ses. 69, 70~Provinoial Small Cause 
Courts Act (IX of 1887), Boh, II. Art. 41—Second appeal—Oiv. Pro, Gods 
(Act V of 1908), Secs. 209, 115— Revision—rror of law—Jurisdiction, 
Contribution signifies payment by each of the parties interested of his share in 
any common liability, Hence’an action for contribution is a suit brought by 
one of such parties who has discharged the liability common to them all, to 
compel the others to make good their shares, Mutuality is thus the test of 
contribution, 
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Oontribution—({Oonid.). : 


The plaintiffa purchased the interest of the first defendant in a ceriain tenancy 
in November, 1907. Some out of the entire body of landlords sued the defend- 


ants for rent due on acoount of the years 1811 to 18189 (1904-1906) and obtain-. 


ed a decree. Whon the landlords were about to bring the properties in the 
tenanoy to sale in execution of their decree, the plaintiffs deposited in Oourt, 
the amount sufficient to satisfy the decree, The plaintiffs then brought .a 
suit for declaration that as the defendants were liable to pay the judgment- 
debt, thay were entitled under equity to recover the same from them : 

Held, that no second appeal lay under Seo. 102 of the Code of Civil Procedure, 
the value of the suit being less than Ha. 500 and as the suit was not for oon- 
tribution but for recovery of money paid by the plaintiffa for the benefit of the 


defendants, Art, 41, Sch, II of the Provincial Small Cause Courts Aot had nó 
application, ^ 


The fact that the decree had been obtained by oo-sharer landlords did not neces- | 
garily lead to tha inference that the gale of the right, title and interest of the. 


judgment-deb&or would not have affected the interest of the plaintiffs; the 
party liable to be affected would be entitled fo satisfy the decree to protect 
himself from the apprehended injury to his right; he would also be entitled, 


if he made the payment, to ba reimbursed under Sao. 69 or Beo, 70 of the 


Indian Contract Ast, ; 


A decision, erroneous in law but not affecting tho jurisdiction of the Court, is nob ` 


open to revision by the High Oourt. Satya Bhushan Banerjee v. Krianakali 
* Banerjee jia "m bes 





— test of-—Mutuality ; sse Contribution, guit for, what is 
, what is ; ses Contribution, suit for, what is 


eee , aa 
4 


ee enero 





——, who can olaim ; see Contribution, right of 


Go-owners building on the proportionate portion of the land—Remedy of other oo- 
owners— Partition ; ss8 Injunction ise Q2 


eon 


Corporation, suit by—Plaint signed by am-mokhtear and principal sins of corpora- 
tion--Civil Procedure Oode (1908), O. XXIX, R. 1; see Pleading 


Co-sharer, adverae possession of, what constitutes; ste Partition m iss 


— cultivating larger area than what would. fall to his share on partition—- 
Adverse possession ; see Partition 


*** 





Court, if can make such an order as to expose (ien person m to comply with 


it $o oriminal proceedings; see Guardianship 


, when can investigate facts in revision; ses Guardian... 

Court's duty in interpreting Qode; see Delivery of possession 

——— inherent power, when can be inyoked; sse Delivery of possession 
—— — jurisdiction to determine it has no jurisdiction ; see Guardian ... 
omission to draw up a preliminary deoree, effeok of; ses-Appeal... Pes 
power to recall an order for appointment of guardian of a person who attained 
majority before appointment—Guardians and Wards Act, Seo, 48; see 





eee eee 











Guardian ave aes woe we “on ove 
power to restrain unsuitable marriage—Guardian’s const sse Guardian 
and ward a bid 


eae aaa 


———--= power to recall previous order appointing ee eee seg Guardian $us 


Covenant, breach of — Covenant not to excavate tank by nU nia Dre of cove- 
nant by raiyat—Raiyat unaware of covenant—-Who is liable—Bengal Tenancy 


Act (VIII of 1885), Sees. 178, Sub- See. (4), cl. (d), and 194— Nominal damages - 


—Right, infringement of — No actual damage suffered, 


' 
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Covenant, breach of—(Conid.), ? i 


A tenure-holder undertook in a lease not to excavate tanks in the property. He 
granted to a raiyat a leage of some land within the tenure, but there was no 
restrictive covenant aa to the excavation of the tank. The raiyat was unaware 
of any restrictive covenant in the lease of the tenure-holder : 

Held, that the tenure-holder and not the raiyat.was liable in damages to his 
lessor for excavation of tank by the raiyat. 

Section 178, Bub-Beo, (1), cl. (d) of the Bengal Tenancy, Act is controlled by 
Bec, 194, 

There is neither privity of contract nor privity of estate between the head lessor. 
and the under-lesgee, and hence the under-lessee is not personally liable for 
the rent reserved by, nor on the covenants contained in, the head lease. 

Whenever any act injures another's right and would be evidence in future in = ,. 
favour of the wrong-doar, an action may be maintained for an invasion of the | 
right, without proof of any gpeoifio damage. 

Where fhere has been a breach of a covenant not to exóavate any tank, a plain- 
tiff, though he may not suffer any actual damage, is entitled to nominal ` 
damages which is not necessarily amall damages. Akshoy Kumar Ohatterjee 


























v, Akman Mollay .. st 561 
daai breach of, not to T tank—No actual damage dffered—Nominal 
damages ; ses Covenant, breach of ie ive a 561 
not to excavate tank by tenure-holder—Breaoh of covenant by iai l 
Raiyat unaware of covenant—-Who is liable ; see Covenant, breach of a 561 
Creditor of a Hindu widow—Rent, payment of, money borrowed for; ses Hindu 
widow—Alianation ... ane one T 28 
Oriminal matters, appeal in—Practicoo—Judicial dorantes see Datamation P. 161 
matters, appeal in—Judicial Committes, when interferos ; ses Defamation. J61 
proceedings—J udioial Committea— Fact ; ses Defamation € xs . 161 
Oustom-—Living memory— Hindu Law ; see Kalighat palas ... ine wee 183 
==, existence of —Proof; ses Kalighat palas ... ar es 188 
~, if can be enlarged by parity of reasoning ; see Kalighat palas ... 183 
— —, impossibility of—Burden of proof—Oustom, existence of, proved for a one 
periode 868 Kalighat palas ex “ee T Res 188 
— ——, raasonable—Custom upheld by Court; ses Kalighat palis "T nae 188 
— ——, reasonable or unreasonable, period for ascertaining; sse Kalighat palas ... 188 
— —— , unreasonable, what is ; ste Kalighat palas i om .. 188 
— —, Vülid, essentials oí; see Kalighat palas ... a ae bos 188 
— —, Validity of, when can Gourt consider; sés Issues, trial of T ces 426 
, when-void for unreasonableness; see Kalighat palas... ive ns 188 
contravening rule of law, if against public policy; see Kalighat palas vin 183 
— QÍ transfer of Kalighat palas, how far extends; see Kalighat palas svi 188 
originating within time of memory, if valid; see Kalighat palas ae 183 
Damagesa—Lessee’s liability for breaking down barrier between mines; see Mining lease, 638 
— ———, measure oí—Late delivery—Market price ; see Oontract, breach of T 188 
, measure of— Minerals wrongfully absiraofod; ses Mining lease n 527 
Date of delivery of article sent by mail—Post mark of the receiving office—Inference ; 
see Hijectment, suit for Pax dus "T iss us 455 
Datta Homam, if essential for the validity of adoption; see Adoption ... a 819 
; if necessary —'[wiceborn class—Boy adopted of same gotra; sae 
Adoption... - T jid oe cS 3 819 


Dead judgment-dobtor, proceedings initiated and carried on against — Execution gale, 
if to-be set aside—I'ailure to exercise jurisdiction —Oivil Procedure Code (1908), 
Heo, 115; see Execution sale se  -. 7" ae "T ee 2 ` 041 
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Debutter, or secular, inference of ; ses Dedication... ais T 815 footnote, 


Decision of Settlement Officer under Sec, 25, Bub-Beo. (1) of the Sonthal Parganas 
Settlement Regulation as to status of a person, affect of ; see Jurisdiction ivi 220 


Declaratory suit—No prayer for consequential relief—Property in defendant's 


possession—HSuit, when maintainable; ses Hindu widow—Alienation we 23 
———— —— suit— Unqualified declaration asked for—Qualifled declaration, if can be 
granted— Discration, 


As the grant of relief by way of a declaratory deoroe is in the discretion of the 
Court, where a plaintiff sesks an unqualified declaration which, upon the facta _ 
proved, cannot be granted to him and does not offer in his plaint to make resti- 
tution to the defendant, the Court may very well refuse to assist him by grant 
of a declaration which he has not sought, Dina Nath Ghose v, Hrisikesh Pal, 385 


Decroe—" Matter in controversy in the suit ’—Uivil Procedure Coda (1908), Sea. 2 (2); 
tes Appeal set +e sea aan asf eo 476 


, amendment of —Civil Bias Code (Aot V of 1908), Sees, 151,  l58— 
Dssree, not inconsistent with the order in the judgmant--Court, power of, to 
vary or alter the order and decree—Inherent powsr of Oouri, to give affect to 
ita intention—Cosis, decres for-~Dscres, amended in favour of persons other 
thats applicants, by Oourt acting, ex proprio motu—Power io amend, when 
appeal pending against the decres. 

A Court can by virtue of its inherent power provided by Sec. 151, or by 
the power vested in ib under Seo. 152 of the Oode of Civil Procedure, alter 
or vary the order and the decree pasaed by it, although the deoree is apparently 
not inconsistent with the order in the judgment, when it finds that the 

language of the ordering portion of the judgment is elliptical and ambiguous, 

and the order and the decree do not correctly state what was actually decided. 


A suit was contested both in the Court of first instance and in the appellate 
Court by one among several defendants, and the appeal by the plaintiff was 
allowed and “the suit deoreed with o0358;" and the decree prepared in the 
appellate Court gava costs against all the defendants. On an application for 
amendment of the deoree for costs made by some of the non-contesting 
defendants : 


Held, upon a consideration of the whole judgment passed in appeal, that the 
Court in deciding the cage did not really intend to saddle all the defendants 
with costs and as such the deoree should be amended, And the Court, 
acting em proprio motu, further directed that the order in favour of the appli- 
canta should also be extended to the casea of other defendants although they 
did not join in the application for amendment of the decree, 


A Gourt has the power under Sec. 152 of the Code of Oivil Procedure to amend 
a decree even when an appeal is pending in the higher Court against it, 
Harmange Singh v. Ram Gopal Achari ... As oat or 18 
— —, &z6culion. of—Limitalion—BSlep-in-aid of sxecution—Accompanying serving 
peon (o identify judgment-deblor— Tix parte order that execution not barred—No 
notice to judgmant-deblor— No | adjudicailion—Judgment-debtor, +f estopped in 
pleading bar of limitation—Limitation Act (1X of 1908), Art. 188, cls. (5) and | 
(6)—Oivil Procedure Code (Act XIV of 1882), Sec, 248— Notico, date oj —Time, 
running of. 
The mere fact that the deoree-holder went along with the gerving peon to identify 
the judgment-debtor, is not of itself a ntep-in-aid of execution, i 
The limitation commences to run from the date when the notice under Seo. 248 
of the Code of Civil Procedure of 1882 {corresponding toO. XXI, R. 23 of 
.* ` the Code of 1908) was dirested to be issued, 
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Decres— (Contd.). 


An em parte order passed without giving notice to the judgmant-debtor to the effect 
that the execution of the dacraa was not barred, will not estop the Judgment. 
debtor from raising the bar of Imitation in a subsequent application for 
execution. Jugal Kishore Marwari v. Ohintamani Roy € 

—— 2, 6:560ulion of —Oivil Procedure Cole (Act V of 1908),53830. 47, O. XXI, R. 60— 
Relatiag io execution of dsores—Lsgal representativa -Objection (o attachmsnt 

- —Proptriy, tf asseta $n the hands of isgal reprasentative . 

An objection, taken by a person who has becoma the rapressntative of the judg- 
moent-debtor in the course of the exeoution of a deoras, to the effect that the 
property attached in satisfaction thereof is his own propsrty and not held by 
him as such representative, isa matter cognizable only under Seo. 47 of the 
Code of Civil Procedure, aa the question arises whether suoh proparty is assets 
in the hands of the reprasentative and ia lable to ba seized in execution of the 
decrea. Ajo Koer v. Gorak Nath ‘ive 

—~——, execution of— Decree, validity of, if oan baquastionad in execution proceeding — 

Principls — Ezscution, stay oj —Interloculory order —Civil Procedura Oode (Act V 

of 1908), Sec. 47. 

It is nob open toa party, in prooesdings in execution of a deoree, to challenge 
the validity of the deoree. A deoree, even though it is not according to law, 
is binding and conclusive between the parties till it has been set aaide in 
appropriate proceedings, 

When a Court has refused to stay execution of a deores on application made on 
the ground that as a proceeding to test the validity of tha deoree is still 

. pending, no exeoution should be allowed till its determination, the order 
is of an interlocutory character and does not involve directly or indirectly au 
adjudication of the righta and liabilities of the parties. Rama Prasad id 
Chowdhury v. Anukul Chandra Roy Chowdhury... € 


— ——, ewacuiton of—Pari payment, certificata of —Separate petition other than iu 
bation for exeoution if necestary—Limitation within which decrss-holder must 
osrlify —Civil Procedure Code, O. XXI, R. 8. 

A decrea-holder made an application for execution of his decree more than 8 
years after the date of the deoree, and in the application for execution he 
cartified certain payments made by the judgmont-debtor, these payments being 
endorsed on the back of an offisa-copy of the decree, Upon an objection being 
taken as to the execution of the deorea on the ground of limitation: 

Held, that the application was not barrad, inasmuch as the part-payments were 
within time to prevent the deorea from being barred, and, there being no 
period of limitation fixed within which the daores-holder must oortify, the 
deorea-holder could certify the part-paymenis at any time, and it was not 
necessary that a separate petition should ba filed merely oertifying the part- 
satisfaction of the deates, Lakh! Narain Gangall v. Felamanl Daal eva 


——--, Validity of, if can be questioned in execution proceedingsa—Dacree not 
according to law; 156 Daoree, execution of wis ore (vs 


———- against Shebsit—Hxecution against what property; see Appeal, maintain- 
ability of ean aoe eee ase ‘aes se¢¢ 


—— ^ agains’ a Shebait, if binds succeeding Shobaié ; sas Appeal, maintainability of, 
-———- amended in favour of persona other than applicants, by Gourt acting ea pro- 


pr io motu: ses Deorea, amendment of ... “se as Sa 
— ^ for arroars of rent of antecedent period, natura of ~Tunure, sale of, for arreara 
of subsequent rent; sea Priority ct ses - T 
— O 8 charge voluntarily tnade—Oooupanoy ralyab, if bound ; see Non-transfer- 
able coupancy holding’... vis = cae "€ 
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Deoree not according to law, validity of, if can be questioned in execution ‘proceed 
ings ; see Dooree, execution of 30s iis TE. és 512 


Dedioation—Family idol—Property, £f can bs and how converted to seoular property 
—Debutter or secular, infarence of. 
Properties can become seoular by consensus of the whole family, if the dedication 
was tothe worship of the family idol, 
If property is dealt with as private property, the Court may come toa conclusion 


as to whether it is really debuiter or not, Taleldas Banerjee v. Sidhi Nath 
Misra... - iss sos s.. iis 815 foot noto 


Daed, interpretation of—Sale by executor as beneficial owner and by other persons—~ 
"All estate, right and title" of vendors; ses Vendor and purchaser T 868 


Deed of Asslgnment— Validity of — Assignment for valuable consideration void if made 
io defeat creditors —BS uch assignment not valid even in part, 

A deed of assignment by a debtor is void against his creditors when he is in atate 
of insolvency or when the effect of the deed is to leave him without the means 
of paying the debts due by him at the time of the assignment; if such is the 
condition of the debtor or the consaquence of his act, to render the deed valid it 
must be proved thatthe assignment made was on good consideration and bona 
fide ; the dead, which, though in part for good consideration, is, aa regards the 
other part, only an arrangement to defeat oreditors, is wholly void against the 
creditors and osnnot be upheld £o the extent fo which if is supported by consi- 
derition. Chidambaram Chettiar v. Srinivasa Sastrial s ‘ne 571 


Defamation —Dsfance of good faith and for the public good-~Oomment on judicial pro- 
ceadings—Judicial Oommittes —Practice—Oriminal proceedings ~Appeal in 
criminal mattera—Journalist's privlege—~Misdirection to jury—Indian Penal 
Oode (Act XLV. of 1860), Secs. 528 and 499, Eizoep. 9. 

The practice of the Judicial Committee in appeals in criminal matters as laid 
down in The Quem v. Mookerjes and in The Falkldhd Islands Company v. 
Tha Queen baa not been altered by ihe decisions in In rg Dillet and later oases. 


The Judicial Committea is not a Court of Criminal appeal and ia not guided by 
its own doubts of the appellant'a innocence for suspicion of his guilt, The 
Jadicial Committee will not interfere with the course of oriminal law unless 
there has been auch an interference with tha elementary rights of the accused 
as has placed him outside the pale of regalar law, or, within that pale, thera 
has been a violation of tha natural principles of justioe so damonstrativaly 
manifest ag to convince their Lordships first, the result arrived at was opposite 
to the result which their Lordships would themselves have reached, and 
gsoondly, that the same opposite result would have been reached by the local 
tribunal also if the alleged defeot or misdirection had been avoided, 


It is for the jury to consider whether in publishing the libels complained of the 
accused acted in good faith and in the belief of their being trus ones, alter 
giving due care and attention to seeing that thay were so. 

Referring to certain portions of the libel whioh were very gross and which, in the 
opinion of the Judicial Committea, the accused could have had no reasonable 
ground for believing them to be true, their Lordships held that in any view of 
the case thera could have bean no defence in regard to these substantial por .. 
tions of the libellous matter, Channing Arnold v, TheKing-Emperor ... ^ 101 


Defence of good faith and for the public good ; ses Defamation a we 161 


Defendant, purchase by—Deoree, reversal of-—Hxeoution sale, if can be set aside: . 
see Restitution ate T EET T T 409 
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Delivery—Presumption—Letter correctly addressed, posted and not received back 


through dead letter offica ; ses Ejectment, suit for — ... ek 
—— —- in due course of post—Article posted and delivered—Inference ; see Wieot- 
ment, suit for ie 


of pieno erie Civil ' Probeta Coda (Aot y of 1908), ‘Babe 47, 90, 
O. XLVI, R. 9 —Inherent power, when can bes invoked —Sale certificate—Titls 
—Appsal—Order cancelling order for delivery of possesston—Decras-holdsr, 
auction-purchaser— Party —Question relating to execution of decree, 

A Oourt canaot, in the exercise of its inherent power, assume jurisdiction to 
grant a review where it has bean expressly forbidden by the legislature to 
entertain such application. 

The inherent power of a Gourt can be invoked, only for the attainment of the 
ends of substantial justice, for the administration of which alone Courts exist, 

An order of the Munsiff, by Mise) has cancelled the order of his predecessor 
for delivery of possession to the legal representative of the deoree-holder 
auction-purohaser, on the application of the judgment-debtor, is not open to 
appeal under Sec. 47 of the Code of Oivil Procedure, as i$ does not deoida 
any question between the parties fo the suit or their representatives relating to 
the exeoution, discharge or satisfaobion of the deoree. 

The question, whether au order in exeoution proesedinps is within the scope 
of Beo, 47 of the Oode of Civil Procedure depends for its solution upon its 
nature and contents, If it decides a question relating to the execution, satis- 
faction or discharge of the deoree, and if the decision has bean given between 
the parties to the suit or their representatives in interest, the order falls within 
the scope of Sec. 47 and is consequently a deorea within the meaning of 
Beo. 2 and is open to appeal under Seo, 96 of the Code. 

' An order for delivery of possession to the auotion-purohaser is not one relating 
to execution of deoree, 

An order for delivery of possession to the deoree-holder auction-purchaser is not 
one batween the parties to the suit or their representatives. 

Oases on the point reviewed. 

On any point specifleally dealt with by the Code of Oivil Procedure, a Court cannes 
disregard the latter of the enactment according to its true construction, though, 
as the legislature cannot anticipate and make express provision to cover all 
possible contingencies, it is the duty of a Judge to apply the provisions of the 
law not only to what appears to be regulated expressly thereby buf also to all 
cases to which just application of them may be made and which appears to be 
comprahendel either within the erpress sense of the law or within the conse- 
quences that may be gathered from it. 

A sale certificate is merely evidence of title; it does not oreate title which may ba 
proved by other evidencs. Sasi Bhushan Mokerjee v. Radha Nath Bose ... 


Deposit, insufficient—Pariod from whioh limitation runs—Bengal Tenanoy Aot, 
Boh. ITT, Art. 2 (a) ; see Bent, suit for 2 wae ous € 


Devolution of interest pendente lite—Buit, if oan be continued by original plaintiff; 
see Suit, maintainability of dus 





ane 2.: CEE] 





—of plaintiff’ s interest—Buir, trial of,if arrested; sea Suit, maintainability of... 

Dlscretion—Unqualifled declaration asked for—Qualified declaration, if can be 
. granted ; ses Deolaratory suit... sei eas vus 

District Court's jurisdiction over infants, extent of; see Guardianship ... 


Document, if will—Appointment of successor to the Gaddi—Asthal aia adio 
over of—-Mohunt’s property not dealt with ; see Mutt 


Dominant tenement, owner of, if aoquires a right to all the light eer during the 


period of prasoription ; ses Easement eae des oes 
8 
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Drain, removal of, order directing, if ultra vires — Bengal Municipal Act, Secs. 190, 224, 
226, 889, 870—Oommissioners, power of —OConssnt to order, effect of — Esioppel, 

Held that under the Bengal Municipal Act, the Municipal Commissionere have 

no power to require drain (nali) in a building not being a branch drain or a 


drain leading to a public sewer, to be removed, and aa such an order passed by. 


the Municipality directing the removal of a drain is ultra vires. 


Held further, that although the plaintiff consented to the order passed by the 


Municipality, the consent given by him could not estop him from challenging 
the order as ultra vires, inasmuch asthe Municipality had no power under the 
statute to make such an order, and nothing was shewn that the Municipality 
had acted on the consent to its prejudice. one Hiaser v. The Chairman of 
Gaya Muntolpality .. m - is M 
Hasement—Anciand light Prescription — Right, measure creta Naa 

, The owner of a dominant tenement does not obtain by his easement & right to 
all the light ha has enjoyed during the period of prescription. He obtains a 
Tight to so much of it as will suffice for the ordinary purposes of inhabitanoy 
or business according to the ordinary notions of mankind having regard to 
the locality and sorroundinga. 

There is no infringement of the easement acquired by ansient lighta unless that 
which is done amounts to a nuisanoe, 


Jolly v. Kins is an authoritative exposition of the decision in Ooils v. The 
Homsand Oolonial Stores, Limited and establishes that the law as formulat- 
ed by Lord Davey is the law laid down 2 that decision. P,0,E, Paul v. 
William Robson  ... Sts "n ius ee 


—— ——- acquired by ancient lights if and when ee ey see Easement, 


Rjectment—Transfer of under-raiyati Md ME E see Under-raiyati 
holding ... ds T as 28 is aie 
~~, SUH for—Ijara-——Ijaradar giving a lease for residential purpose—Ijara, 
expiry of —Fresh ijara —Lassec continuing in occupation — esses, position of— 
Monthly tenanoy — T'ransfer of Propsrty Act (IV of 1888), Sees. 2 (c), 106, 107, 
116—' Legal representative '—' Agreement to the contrary ' — Implied agres- 
msnt ’-—Presumption— Yearly taking of rent. 

When a tenant has been brought on the land by a landlord who is himself a lessee 
for a limited term of years under the proprietor, prima facie his right would 

come to an end upon the expiry of the lease of his landlord. 


An ijaradar granted a lease for residential purposes, to the defendant before the 
passing of the Transfer of Property Act. After the termination of the first ijara 
in 1884, the defendant continued in occupation and was treated as a tenant by 
the next ijaradar who accepted rent from him: 


Held, that the true effect of the acquiescence of the second ijaradar in the 
continuance of his posaaasion and the acceptance of rent from him was to create 
in him a new monthly tenancy terminable by 15 days’ notice expiring with the 
end of » month of the tenancy. 


The expression ‘legal representative 'in Beo. 116 of the Transfer of Proparty 
Aok, implies a person who ocoupies the same position as the lessor. It does not 
include the second ijaradar who has only a fraction of the interest possessed 
by the lessor. 


The effect of Bac. 116 of the Transfer of Property Act is that the lease, that 
ia, the lease of the person from whom rent is accepted (if other words, either 
a lesses or an under-lessee) is renewed from year to year, or from month to 
month, according to the purpose for which the property is leased as specified 
in Seo, 106. 
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Ejectment—(Conid.). 


The rule that the mode in whioh rent is expressed to be reserved affords a pre- 
sumption that the tenancy is of a character corresponding thereto, is not of 
universal application, The presumption of yearly taking from the rent being 
paid yearly, does not apply to the case of lodgings. Durgi Nlkarini v. Gober- 
dhan Bose o or T vas ox si 


n, Bt for—Landlord, forcible dispossession by—Trensteree of a portion of a 
non-transferable ocoupanoy holding, if can recover; see Non-transforable 
occapancy holding ... sas 235 owe ss ec 


————, SUE for— Lease of immoveable property for a stationery shop— Holding 
over-——Transfer of Property Act (IV of 1882), Seos. 106, 107, 116—Agreement to 
the contrary —Indirect. agreemsni—Preaumpiton of yearly payment of rent— 
Notice—15 days, caleulation of-—Hxcluston of day of servica-—Fost mark, use of, 
in evidence—Dais of notice, if proof of being posted on that date — Delivery of 
aritcle—Inference—Poat.mark of the receiving Office—~Refusal to take delivery 
— Endorsement on the cover of the registered article—Admissible in evidence— 
Evidenca Act (I of 1872), Secs. 33 (2), 38, 114—Tender—Presumption. 


A tenant, holding on after the expiry of a lease of immovoable property taken for 
& stationery shop, is a monthly tenant, and is liable to be ejacted on 16 daya’ 
notice under Seo, 106 of the Transfer of Property Act. 


The word agreement in “ean agreement to the contrary” in Seo. 116 of tha 
Transfer of Property Act, means an agreement as to the terms of the holding over, 


The rule that the mode in which rent is expressed to be reserved, for example, at 
so much a year, affords a presumption that the tenancy is of a character 
corresponding to it, is not of umiversal application, and the presumption of a 
yearly taking does not always arise from the rent being payable yearly. 


A notice served on the 16th Baisak which calls upon the tenant to quit on the 
81st Baisak (the last day af that month) gives the tenant 15 days’ notice 
excluding the day on which the notioe is served and expiring with the end of a 
month of the tenancy,  * 

The use of a post mark in evidence involves at least three distinot principles, 
In the first place, the question arises, may it be inferred from the presenoe of 
what purports to be the official mark that the mark ,was genuinely affixed by 
an officer of the Post Office concerned ? This is a question of authentication and 
may be answered in the affirmative, though there has been some fluctuation of 
judicial opinion on the subject. In the second place, the question arises, 
whether if the post mark be taken as genuine, if is evidence that the cover 
bearing it was stamped on the date the impression bears, The answer is in 
the affirmative. In the third place, the post mark is evidence that the place 
or office mentioned therein was actually the place where it was affixed, 

The mere fact of a notice bearing a certain date is no proof that it must have 
been posted on the same date. 

An article posted and delivered -may be inferred to have been delivered in due 
course of post, 

A Court cannot take as matters of public notoriety the running time of trains 
between two places on à particular day, the number of mail trains within a 
given time and other like facts involved in such an enquiry. 


Tha date of delivery of an article sent by mail cannot necessarily be inferred 
from the post mark of the receiving office, This rule is applicable with special 
force to registered articles which are delivered by the Post Office only between 
specified working hours. 
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Ejeotment - (Contd.). 


Án endorsement on the covar of a registered letter that the cover had been ten- ' 


dered to the addressee on a certain day agd had been refused by him, is at 
best a record of a statement by the peon and would be admissible either under 
Bec, 82 (2)or Seo, 88 of the Indian Evidanos Act, if the requirements 
of those sections are fulfilled, 

Proof of the faot that a letter correctly addresied has been posted and has not 
boeu received back through the deal letter offiae, may justify the presumption 
that it had been delivered in due course of mail to the addressee, but proof of 
the fact thata letter has been duly posted and has been returned by the 
postal authorities doea not justify the presumption that if has been so return- 
ed bacause it has been refused by the addressea, 

The presumption meationed in Beo. 114 of the Indian Evideaoe Act is not 
& presumption of law buta presumption of fact, and when the defendant 
pledges his oath that the cover was never tendered to him, the presumption 
of regularity of official business cannot be treated as conolusive against him, 
Gobinda Chandra Saha v. Dwarka Nath Patita see 

Encumbrance, annulment; of —Bengal Sales of Under-tenures Aot (VIII B. C. of 
1865), Sec. 16—Undsr-tenure, sals of—Tenure-holder wilfully defaulting to 
pay reni— Decree under Rent Law—Purchassr and price settled before-hani — 
Sale, a privata sale, 

An intermediate landlord is bound to protaot his own tenant from all paramount 
claims and commits an aot of fraud against his under-&enure-holder when he 
enters into an agreement with another person to get rid of the under-tenure by 
means of a fraud and flotitious sale for arrears of rent, 

A tenure-holder deliberately defaulted to pay the superior landlord his just dues, 
with the intention that the decreas might be obtained against him and his 
tenure sold, so that the under-tenure might be extinguished, an unencumber- 
ed title conveyed to the purchaser and tha maximum of benefit conferred 
upon the defaulter, The plan succeedad ; the deoreo was made under the 
provisions of tha Rant Law and was exeoutel. Ths purohaser was settled 
before the sale and tha price also was fired ; ‘ 

Hela, that the purchaser was in no better position than a purchaser by a private 
transfer and his claim for annulment of the undar-tanure must be refused, 


Uma Charan Mandal v, Midnapore Zemindary Qo, ug ase 
Endorsement on cover of registered latter as to tender to and refusal to taka by, tha 
sddreases—Statement, record of ; ses Ejastmant, suit for ‘ak T" 


Endowment, true character of —Daed mabig dous and ancieat-Manner in whioh 
dedicated properties dealt with —Evidenoe dshors, if admissible: ass Ancient 


deed T TT -— "T e awe ee 
English common law of several fisheries not applicable in Bingal; see Jalkar she 
Enhancement —Distribution of rent by agreement of pus —'[l'otal rent remains 
unaltered ; see Enhancement of rent ee T PEN 


Enhancement of rent, Bengal Tenancy Act (VIII of 1885), Bus 29 Lom 
rent—Partition—Total rent remains unaltered —Disiribution of rent by agrea- 
ment of partiss. 

The defendant held under the plaintiff and his co-sharers two separaté tenancies. 
In 1866 the holdings wore amalgamated and the consolidated rent was fixed at 
Re, 80. In 1892, there waa a partition amongst the superior landlords; the 
consequence was, that the disputed land fell into the sare of the plaintiff, 
and by agreement of parties, Rs, 16-4 was fixed as the fair rent payable in 
respect thereof. The defendant contended that as, before 1866, Rs. 7 was 
payable as annual rent in respect of that land, there was au enhancement in 
contravention of Beo, 29 of the Bengal Tenancy Ach, 
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Enhancement of rent—(Contd.). 
Held, that there was no enhancement at all. 


It the total rent remained unaltered, its distribution, by agreement of parties, 
over different parcels of land, did not constitute enhancement within the 
meaning of the Bengal Tenancy Act, Rowshan Sirecar v. ia Oharan 
Ohakrabarty is x fos es T 


Estoppel—ZEz parte order—Eixecution of deoree baad Judgment deo, if can 
afterwards plead limitation ; 848 Decree, execution of . m 


Mortgagor, if oan set up against mortgages title of third scene 
gagor, a trustee, acting in public capacity ; ses Kalighat palas Ses 


—— — —, Regulation 11 of 1819, proceedings under, value of decision in—Thakbast 
proceedings, value of decisions in— Transactions based on detarminaitons in such 
procesdings— Hstoppel—Acquiescaence— Conduct of parties. 

Parties to proceedings under Reg. II of 1819 and also to those instituted in the 
Oourt of the Thakbast Deputy Collector, are not estopped by the decisions 
arrived at therein, as they would be in regular proceedings in Courts of law, but 
those determinations are obviously of high authority, and, when acquiesced in 
by all the parties interested for a length of time, and made the basis of import- 
ant transactions, should not ba disturbed unlesa upon the clearst proof that 
they are erroneous, Maharaja Sarja Kanta Acharjya Bahadur v. Sarat 


Chandra Roy Chowdhari a ns or a 
Evidence Act, Secs. 11, 82—Statemans in a petition for E s ag to date of 
birth of minor; see Admissibility vis ds xis 


—— , Secs. 82 (8), 83— Endorsement on cover of registered letter as to tender 
to and refusal to take by, the addreasee—Statement, reoord of; 3¢6 Hjectment, 
suit for "^"? aan wag eas nee aes 


, Beo. 114—Presumption, not of law, butof fact; ses Hjeokment, suit 
for LEE J ee ase eve ate se san 


——-, Beo, 114 —Presumption of regularity of official business—Defendant 

pledging oath that cover was not tendered; see Ejectment, suit for Y 

Evidence dehors, if admissible Endowment, true character of —Daed ambiguous and 
ancient--Manner in which dedicated properties dealt with; seg Ancient deed. 

Executlon, stay of—Indian Insolvenoy Aot, Bec. 49—Judgment debtinoludedin sohe- 
dule filed by insolvent; sse Sule, validity of.. nie jia 


— of deoree—Oivil Procedure Oode (1908), Bao, 4T—Order for deles ot 
possession ; ses Delivery of possession Mee 


—— —— sale—Application to set aside —Oivil Procedure Code (Act 2 XIV of 1882), 
Sec. 248 — Omission to serve notice. 


The omission to serve a noticea under Sac. 248 of the Code of Civil Procedure of 
1882 is a grave itregularity, sufficient by itself to justify a reversal of the sale, 
if a proper proceeding is taken in that behalf. Baoh omission does not nullify 
the sale in the sense that the judgmaent-debtors become thereby entitled to 
ignore tho sale as if it had rever taken placa. If the application is made to set 
aside the sale, and it is proved that the judgment-dabtor has been prejudiced, 
the sale cannot be supported. Sham Bandar Singh v, Jhumak Shah ee 


Execution sale — Application io set aside — Non-transferable occupancy holding, 
purchase of —Hecsipt of rent from purchaser—Heecution iniitated and carried 
on against dead judgmeni-debtor —Csvil Procedure Oode (Act V of 1908), 
Secs. 47, 115,.0. X XI, R. 22 —Failure io exercise jurisdiction Second appeal — 
Bengal Tenancy Act (VIII of 1885), Sec. 158 —Suil valued at less than Rs. 100 
—Decree-holder purchaser—Reviston petition treated as memo of appeal. 
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Exeoution sale—(OConid.). 


Proceedings initiated and carried on against a dead judgmant-debtor are 
infructuous and a Court faila to exercise a jurisdiction vested in it, if it refuses 
to annul a sale held in the course of suoh a proceeding. 

Though there has been a divergenoa of judicial opinion aa to tha offect of 
execution sale held in course of proceedings initiated and carried on against 
a dead judgment-debtor, if the sale is directly impeached, it cannot be 
sustained, 

An applioation by a purchaser of a non-transferable ccoupancy holding, from 
whom rent has been received by the landlord, to set aside an exeoution 
sale in favour of the landlord decree-holder held in course of proceedings 
initiated and carried on against a dead judgment-debtor, is governed by Seo. 47 
of the Code of Civil Procedure. 

A seoond appeal lies against an order refusing to set aside a sale in execution 
of m decree for rent obtainelin a suit valued at less than Rs. 100, tha deoree- 
holder being the purchaser, 

When there was no question of (limitation or Court-fees, a petition on whioh 
Rule was granted, was treated as & memorandum of appeal. Arjun Das v. 




















Gunendra Nath Basu Mallik , cue s isi MS 

— ——— Proceeding for seventies Weolsiats party ; see Restitution s 
, if and when fo ba set aside—Omission to serva notice under Sec. 248, 

Civ. Pro: Gode (1882) ; ses Execution sale ... das - age 
en , if can be set aside—Decree, reversal of—Purohase by defendant; 
866 Restitution zfs na aes 2 s vee 

, if to be sat aside—Sale directly moa a initiated 

and Pe on against dead judgment -debtor ;sse Exeoution gale ... m 


Executor, conveyance by, as beneficial owner—-Bona fide purchaser for value—All 
estate, right and title of vendors—Hale, effect of—Deed, interpretation of; 


aea Vendor and purchaser ahs T V PA T 
Fact, conclusion of—Appellate Oourí— Witness; see Will... - E 
Father, remedy of, in India to reoover custody of his ohildren in England ; 
see Guardianship... ine ae uis "T "T 
— — jn his lifetime, if can substitute another as guardian in his place; see Guar- 
dianship owe ‘ê m A T sas 
e entrasting custody and education of his children to &nother—Authority, if 
revocable ; see Guardianship dis ‘ne we i be 
Father's right of guardianship over infant sone, nature of—Father in his lifetime if. 
can substitute another in his place; ses Guardianship sat "T 
Father's father’s gon's son’s daughter's daughter's son, if heir; sse Hindu Law 
—Mitakshara PT ve a iss sa 
Fees and litigation expenses, money due on, suit for, maintainability of; ses Pleader 
and client Vus awe d £s 
—— for professional services on & contract not in writing T adi Aled i in 1 Court, suit 
for, maintainability of; see Plesder and olient iid s Ep 
Finding of fact, when final—Civil Procedure Oode (1882), Secs, 584, 585; see Second 
appeal  ... — Ev x ane or 
Firat charge—Bengal Tenancy Act, Bec. 65--Rant transformed jnto jadgment-debt ; 
see Priority a as sae M nea m 
Fishery, exclusive, grantee'a right of— Several fishery—Government grant--Tidal and 
navigable river—Ohange in the course of the river ; see Jalkar $e ac 


Foreclosure—Mortgage of chattels ; ssa Kalighat palas gs fe s 
4 
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‘Foreclosure sult—Joint Milakshara family— Managing member as representing the 
joint family —Parlties interasted—Oo-parceners suing for redempltion—Transfer 
of Property Act, Sec. 85, 

There are oocasions including foreclosure actions when the managers of a joint 
Hindu family so effectively represent all other members of the family that the 
family as a whole is bound. 

Two persons were made parties to foreclosure action and tho foreclosure deorees 
were made against them. They did not make any attempt to avail themselves 
of their right to redeem, so that the order absolute was made against them. 
They were at the time of acquiring the properties and also af all material times 
in the foreclosure suits the managers of thejoint family and they aated as such, 
both in acquiring the properties and in abstaining from redeeming them. The 
appellants, who were other members of the joint family, brought this suit for 
redemption as they were not mado parties in the foreclosure actions : 

Held, that the appellants were bound by the foreclosure decrees and it wae not 
established that the managing members did not aot in every way in the 
interests of the family ; and that as the mortgagee had no notice of the interest 
of the other members of the joint family, Beo, 85 of the Transfer of Property 
Act did not apply. Sheo Shankar Ram v. Musammat Jaddo Kunwar isi 

Forest right, lease of—Suit for recovery of money payable in respect of forest rights 
—J urisdiction-—Bengal Tenancy Act, Seo. 144 (1) ; sas Suit, nature of 

Garden noi in existence, if protected ; See Sale for arrears of revenue, effect of ne 

Gaya pigrtimage—Hxpenses to be inourred— Widow's exercise of power; ses Legal 
nevassity... aoe T - 

Gaya pilgrimage, expenses for, when bind reversioner!'s stabs 886 Legal er ae 

Gift to a class—Inoapacity of some to take—Gift to daughters in equal shares and 
share of each to her sonson her death—Donee to be in existence at the 
testator’s death—Hindu Wills Aot, Seo. 3; see Hindu Law~—Will.. 

Gift to daughters in equal shares and share of each to her sons on her death—Gift 
to a class—]Inoapacity of some to take—Donee to be in existence at the 
testator’s death — Hindu Wills Aot, Sec. 8; sse Hindu Law--Will vis 


Grant, old—Proof— Evidence ; Se Jalkar see PES s 5 


Guardian—Oourt having no jurisdiction to appoint—Oourt's power to recall previous 
order appointing guardian—Inherent powsr—-Minor attained majority before 
application— Guardians and Wards Act (VIII of 1890), Secs. 59, 47, 48—Court’s 
cognizance of malter required for ends of fustice—Civil Procedures Oode (Act V 
of 1908}, Secs. 115, 151-—Jurisdiction to determine that Court has no jurisdic- 
tion— Appeal —RHRevision—Couri's power in revision to investigale facis-- 
Appellate and revisional jurisdiction. 

A Üourt has an inherent jurisdiction to recall an order previously made for the 
appointment of guardian of a minor on the ground that the minors attained 
majority before the appointment was made. Seotion 48 of the Guardians 
and Wards Act is not a bar to such a proceeding. Such an order (vis. recalling 
the order previously made for the appointment of guardian), is uot 
appealable, and clause (g) of Sec. 47 of the said Act is not applicable. 

A Oourt whioh exercises powers under the Guardians and Wards Act has inherent 
jurisdiction to deal with matters brought before it, of which cognizance may ba 
required in the intorests of justice. 

Bection 151 of the Code of Civil Procedure does not formulate a new doctrine. It 
merely furnishes legislatwa recognition of a well-established principle, which 
is applicable quite as much to Courts called upon to deal with matters under 
the Guardians and Wards Aot as to ordinary Civil Courts. 

When the jurisdiotion of a Court is invoked in respect of a particular matter and 
such jurisdiction is challenged, it is the duty of the Court to determine the 
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Guardian—(Contid.). 


essential facts on the actual existence of which alone the Court is competent 
to assume jurisdiction ; in other words, the Court has jurisdiction to determine 
that it has no jurisdiction to deal with the matter brought before it. 

If even after the order has been made on the application, the Court is apprised 
that it has been made to assume jurisdiction in a matter over which if has in 
reality no jurisdiotion, the Gourt has inherent power to investigate tha matter 
and to recall the previous order if it transpires that it has besu made without 
jurisdiction. 

It is competent to the Court toinvestigate the facta in revision, if the Court is 
satisfied that such a step is nesded in the eads of justice, 

A Court in the exercise of its appellate jurisdiction investigates facts, and, if neaes- 
sary, substitutes its own appreciation of the evidence for thet of the primary 
Qourt. But when the Court as a Court of reviaion looka into the evidenoe, it 
does so with a view to determine whether the subordinate Gourt has assumed 
a jurisdiction which it did not possess, or declined a jurisdiction which it did 
possess or has in the exeroige of its jurisdiction acted illegally or with material 
irregularity. 

A Oourt of revision may look into tbe evidenca to determine whether the 
subordinate Court haa acted illegslly or irregularly in the exercise of its 


jurisdiction. Rashmonl Daai v, Ganada Sundari Dansi ae ae 

Guardian; if to provide suitable Rd for ward—Mahomedan law; see Guardian 
and ward ‘ee sae hs 

———, removal of —Guardian, appointment ciascun and Wards Act, 

Seow. 89, 42,47; sea Appeal — ... eee us 

— for marriage—Mahomedan nga of person; see Guardian and 


— — - . for marriaga, who can aot-—Mahomoedan law; see Guardian and ward ... 
— —-— jor marriage of a Mahomedan ward, if to applyeto District Judge for 
, sanction to marry the ward; see Guardian and ward . 
— of person, if a guardian for marriage—Mahomedah ird a Moslem 
can act as guardian for marriage ; see Guardian and ward .. 


Goardianship—Hindu Lat—PFather's righiof guardianship over boast sons—Con- 
tract by father to entrust custody and education of his sons to another—Father’s 
right to revoke such a contracl—Proper tribunal for the consideration of such a 
questton—Jurisdiction——Sutt by a father to appoint him guardian of his sons 
and to recover custody of their persons— Question lo bs determined in such a suit 
— Guardians and Wards Act (VIII of 1890), Secs. 9 and 19 —Procedura under 
the Aot —Powers of the District Qourt over infanta —Lelters Patent, 1865, cl. 13, 
power of the High Court on the transfer of suit there-under—Order, form of— 
Oourt ought not to make such an order as would expose the person ‘attempting to 
comply with it to cruminal proceedings — Remedy of a father in India to recover 
custody of his children in England, 

As in England so among the Hindus in India, the father isthe natural guardian 
of his children during their minorities, but this guardianship ie in the nature 
of a sacred trust and he cannot therefore during his lifetime substitute another 
person to be guardian in his place. He may, in the exercise of his discretion 
as guardian, entrust the custody and education of his childern to another but 
the authority he thus confers is essentially a revooabla*suthority, and if the 
welfare of his children require it, notwithstanding any contrast to the contrary, 
take such custody and education once more into his own hands. But if 
the authority has been &oted upon in such a way as in the opinion of the Court 
exerojsing the jurisdiction of the Orown over the infants, to create associations 
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Guardianship—(Contd.). 
or give rise to expectations on the part of the infants which it would be un- 
desirable in their interests to disturb or disappoint, such Court will interfere 
to prevent its revocation, 


A District Court is nota Oourt exercising the juriediotion of the Orown over 
infants, and has no jurisdiction over infants except such jurisdiction as ig 
conferred by the Guardians and Wards Act, 


A suit inier partes ia not the form of prooedure prescribed by the Guardians and 
Wards Act, for proceedings in a District Court touching the guardianship of 
infants. 


The power of the Madras High Courtin dealing with suoh suit touching the 
guardianship of infants instituted in a District Court and subsequently trans- 
ferred thereto under Ol. 13 of the Lettars Patent 1865, are confined to powers 
which but for the transfer might have been exercised by the District Court, 


The plaintiff, a Hindu, accepted the offer made by the ds[endant lady to take 
charges of his two sons, born respectively, on May 11, 1895 and May 80, 1898 and 
defray the expense of their maintenance and education in England and at the 
University of Oxford and by a letter dated March 6, 1910, appointed her to 
be guardian of their persons and authorised her to act as such from that time 
forward. The defendant took charge of the boys and defrayed the expense of 
their maintenance and education, In February, 1912, they left India in the 
defendant's company for England, where sha left them having made suitable 
arrangements for their education. Subsequently on defendant’srefusal to comply 
with the plaintiff's demand to restore the boys fo hia custody, he instituted 
the suitin the District Oouct of Obingleput on Ootober, 234, 1919, asking to 
have it declared inier alta that he was entitled to the guardianship and custody 
of his sons, and for an order on the defendant to hand over auch sons to the 
plaintiff or euch other person as to the Gourt might seem mest. The suit was 
subsequently transferred $o the High Gourt of Madras under olause 13 of the 
Letters Patent, 1865. The High Court madea deoree, which was affirmed on 
appeal by a Divisional Benoh and declared that the sons of the plaintiff were 
wards of the Court and that the plaintiff was guardian of their persons, and 

. ordered the defendant to hand over the custody of the wards to the plaintiff 
as such guardian : 


Held, that the suit was entirely misoonseived ; that the plaintiff remained the 
guardianof his sons notwithstanding the letter, of the 6th March, 1910, which 
was in the nature of a revocable authority ; that real questions wero(1) whether 
the plaintiff was still entitled to exercise the funotions of guardian and resume 
the custody of his sons and alter the scheme which had been formulated for 
their education ; and (2) whether in the events which had happened the plaintiff 
was at liberty to revoke the authority given by the said letter; that both those 
questions could only be determined having regard to the interest and welfare of 
the infants, bearing in mind their parentage and religion, and could only be 
decided by & Court exeroising the jurisdiotion of the Orown over infante and in 
their presenoe ; that the District Gourt was not such Court and had no jurisdic- 
tion over the plaintiff’s gona and consequently the High Court had also none ; 
that the boys were not ordinarily resident in the distriot of Ohingleput, and 
therefore sec, 9 of the Guardians and Wards Act, give the District Oourt and 
consequently the Higb Court no jurisdiction over them, and the suit must 
be dismissed: 

Held, also, &hat the order appointing the plaintiff as the guardian of his sons 

J was bad inasmuch as such an order could only be made if their interest ; 


á 
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Guardianship,—(Conid.). ; . 
required it and they were not before the Court nor were their interests adequate- 
ly considered ; and that no order declaring & guardian of the boys could by 
reason of seo, 19 of the Guardians and Wards Act, be made during tha 
plaintiff's life unless in the opinion of the Court he was unfit to be their 
guardian, which was clearly not the case here. 


Haid, further, that considering the age of the infante any attempt on the part of 
the defendant to comply with the order of the High Court, would, if the 
infants had refused to return to India, have been oontrary to the law of 
England, and would have at once exposed the defendant to proceedings in 
Hngland on writ of habeas corpus; that no Court ought to make an order 
which might lead to those consequences; and that the most which a Court of 
competent jurisdiction in India could do under the circumstances of the case, 
was to order the defendant to concur with plaintiff as the infants’ guardian in 
taking proceedings in England to regain the custody and control of his song. 
Mra. Annie Besant v. G., Narayaniah ... j iod uae 259 


of infant—Suit tnier partes, if proper procedure ; ses Guardianship ... 258 


Guardian and Ward——Applicaiion for sanction to marry a Mahomedan ward— 
Guardian for marriage— Guardian of person-—Mahomedan law— Who can aot as 
guardian for marriage—Guardian, ij bound to provida for suitable marriage— 
Mahomedan law as to guardianship tn marriage, if abrogated—~Procedure to be 
followed in case of marriage —Court’s power to restrain unsuitable marriage — 
Guardians and Wards Act (VIII of 1890), Sos. 924, 25, 96, 47 (1)—Appeal. 


The guardian for marriage of a Mahomedan infant (a Ward of Court), who may 
have negotiated for the marriage, must apply to the District Judge for his 
sanction, Notice of the application should be given to the infant, to the 
guardian of the person if he happens to be different from the guardian for 
marriage, and also to such relations of tha minor as the Judge may deem 
neceessary. He will then consider the objections and suggestions, if any, and 
then determine whether the proposal of the guardian Tor marriage is for the 
true welfare of the minor or whether the marriage is ynsuitable by reason of 
incongruity of ages, inequality of rank and fortune or any like reason. If, on 
the materials before the District Judge, he is satisfied that the marriage is not 
unsuitable, he will sanction it, 

Under the Mahomedan law, the guardian of the person of an infantis not 
necessarily the guardian for the marriage of the girl, Under that law, none 
but a Moslem can act as a guardian for marriage of a Mahomedan minor. 

The Mahomedan law does not require that the guardian ahould provide suitable 
marriage for his ward, though it gives him the power to contract & marriage 
for the infant. 

The Mahomedan law on the subject of guardianship in marriage has not been 
abrogated by implication in Sac. 24 of the Guardians and Warde Act, 


A Ward of Court cannot marry without the consent of the Court, Ifa proposed 
marriage is unsuitable, the Court can, as representing the sovereign authority 
in whom the guardianship of all infants is, in theory, vested, restrain the 
marriage, even though the guardian or the father haa given his consent, 


An order of the District Judge selecting a suitable husband for a Mahomedan girl 
on the basis of a report of a Hindu Nazir, is not appealable, as the order does 
not come under Seo. 47, Cl. (1) of the Guardians and Wards Act, read with 
Seo. 48, sub-Bac. (1) and Secs, 24, 25 and 26, and can be set aside only by the 
High Court in the exercise of its revisional jurisdiction, Monijan Bibi 
v, District Judge of Birbhum ... M s wig is "i 91 
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Quardians and Warde Kot, Soo, 24—Mahomedan law asto guardianghip in mar- 











riage, if abrogated ; ses Guardian and Ward is eek M 
— — Beo. 47, ol. (g}+—Appeal—Reoalling order previously made 
for appointment of guardians ; see Guardian - ane oe 











Bees. 47 (1), 48 (1), 24, 25, 26—Appeal—Order of Court 
selecting a suitable husband for a Mahomedan girl on the basis of a report 
of a Hindu Nazir; ses Guardian and Ward sae sis das 

Sa meq, 48— Minor attained majority before the appoini- 
ment of guardian—Oourt’s power to recall the order for appointment of 
guardian ;see Guardian Sie i ds T Sia 


High Court, power of, on transfer of suit under Letters Patent, 1865, Ol, (18); see 
Guardianship iei “es eee -— 








High Courts Act, Seo, 15—Interference—Act causing irremediable injustice ; ses 
Injunction eus i gs - oe age 


Hindu Law —Mitakshara—Inheritance—Sapinda relationship, definition, limitation 
and mutuality of—Bandhu—Bhinna-gotra sapinda—Father’s father's son's 
son's daughiar's daughter! s son— Oolebrooke!s Translation — Principles on which 
questions of Hindu Law should ba dectded— Three classes of Bandhus. 

Under the Mitakshara, father’s father’s son'a gon's daughter'a daughter's son ig 
not an heir, 


Under the Hindu Law the right of collaterals to succeed to the inheritance of a 
deceased person is dependent on the existence of the sapinda relationship 
between the propositus and the claimant, and under the Mitakshara Law 
sapinda relationship arises from community of blood or "community of 
particles of the same body.” 


In the Mitakshara in the third Ohapter of the Achara Kanda in the passage 
which deals with the rules of forbidden degrees of kindred Vi]naneswara lays 
down rules for the limitation of sapinda relationship generally, and ocon- 
sequently the sapinda relationship comes to end with the fifth degree when 
the descent is through a female. 

The word bandhu in the sysiem of the Mitakshara signifies a bhinna-gotra 
sapinda and is used by the author in Ohapter 2, Sac. 6 in a restricted and 
technical sense, as implying a relation belonging to a different family but 
united ‘by sapinda relationship, 

Gridhars Lall v. The Bengal Government which lays down that the enumeration 
of bandhus is not exhaustive but merely illustrative, does not warrant the 
contention that the classes specified by Vijnaneswara oan be added to. 

Onder the Mitakshara tho sapinda relationship, on which the heritable right of 
collaterals is founded, ceases in the case of bhinna-got»a-sapinda with the fifth 
degres from the propositus, and in order to entitle a man to succeed to the 
inheritance of another he must be so related to the latter that they ara 
sapindas of each otber, 


In his rendering of tha Mitakshara the paraphrase given by Mr. Oolebrooke ofa 
sapinda sa a relation ‘‘ connected by funeral oblations” is erroneous, 

The Hindu law contains its own principles of exposition and question arising 
under if cannot be determined on abstract reasoning or analogies borrowed 
from other systems of lay, but must depend for their decision on the rules and 
doctrines enunciated by its own law-givars and recognised expounders. 

Quaere : Whether the three kinds or classes of bandhus specified in the Mitak- 
shara, Ohapter 9,  &eo.6, (Colebrooke’s Translation) can be extended? 
Ramchandra Martand Walker v. Yinayak Venkatesh Kothekar ss 
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Hindu Law— Will—Oonstruction—Gift to daughters in equal shares and share of each i 


to her sons on her dsath—Gift to a class——Incapacity of some to take—Judgment 
of Privy Council limited to evenis that had then happmed—Donee must be in - 
ecisience a£ the testator’s death—Hindu Wills Act (X XI of 1870), Sec. 8. 


A Hindu by his will directed his exeoutors on the failure ab initio of a prior be- 
quest toan adopted son "ito make over and divide the whole of my estate, 
both real and personal, unto and between my daughters in equal shares, to 
whom and their respective sons I give, devise and bequeath the same, but 
should either of my said daughters die without leaving any male issue surviv- 
ing, but leaving my other daughter surviving, then in such a cage the surviv- 
ing daughter and her sons shall be entitled to the shareof the deceased 
daughter, or in the case of the death of either daughter leaving sons the share 
of such daughter is to be paid to such her son or sons share and share alike.” 

In 1904, when the testator’s two daughters, R. and P. were both alive, R. 

: brought a suit for the construction of the will. In that suit the Privy Council 
in 1908, held that ''in the events that have happened, the daughters of the 
testator, E. and P. are entitled to the testator’s estate in equal shares for life 
and with benefit of survivorship between themselves." P, died in 1909 leaving 
her surviving several sons, some of whom were born during the testator’s life 
time, while others were born after hia death. On the question, who became ' 
entitled to P’s share on her death, the High Oourt on appeal, held that the 
Privy Council in making their order intended only to describe the utmost 
interest that the daughters could take between themselves in the events which 
up to that time had happened, and had no intention fo decide the rights of the 
daughters’ song in reference toa subsequent contingent event, which had now 
happened in the death of P, leaving sons; and that the intention of the testa- 
tor was that the Bons of a daughter should take her share on her death; but 
that though the gift to P.’s sons as a class was not void on the ground that 
those of such sons as were born after the testator’s death could not take under ' 
the rule of Hindu law that no person not in existence at the time of the testa- 
tor’s death can take under his will, yet in view ofthat rule of Hindu Law 
and Sec. 8 of the Hindu Wills Act, only those song of P. who were born 
during the testator’s life-time would take P.'s share. Oa appeal to the Privy 
Oouncil by R. and J., who was adopted by her as her son in 1900: 

Held, that the judgment appealed from was correct and was based on correot rea- 
Bons ; and that the appeal must be dismissed but without prejudice to the 
position of J, if and when the question whether he could take under the will 
should come before a Court tor decision. Ranimoni Das! v Radha Prasad ' 
Mulliok T PS is "e jus 848 


, interpretation of ; ses Hindu iactis ec es es 573 


Hindu Widow—A lienation—Alienes, what to prove—Bona fide Su ioo obtained 
to pay reni — Legal necesstiy— Widow's intention — Oreditor's ántention— Rever- 
sioner, 4f necessary pariy—Declaratory 9uit—JH8tate in defendant's possesston— " 
Plaintiff not entitled to ejeoi— Specific Relief Act (I of 1877), Sec. d3, 

The powers of a Hindu widow, in respect of alienation of the eatate of her 
husband, are similar to those of a guardian of an infant. Oonsequently a 
person who olaims title under an alienation from her must prove that there 
was legal neoassity for it, that is, such pressure on the estate at the time the 
loan was taken or the alienation made as justified the aot of the widow; he 
can also protect himself by proof of bona fide enquiry, and if the faot of auch 
enquiry is established, the real existence of an alleged sufficient and reason- 
ably credited necessity ia not a condition precedent to the validity of his title, 

The’ mere fact that the loan was taken to pay rent and the money raised was 
applied for that purpose, is not sufficient. The creditor, to protect himself— 


re 
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„Hinda Widow—(Condd.). 


where he is not shown to havemade a bona fida enquiry —must prove that there 
was an actual pressure on the estate, such as an outstanding decrea or an 
impending ssle, which the widow had no funds capable of meeting. 


Where a Hindu widow obtains a loan, she is at liberty to bind herself personally, 
or when the purpose for which she borrows i8 & necessary one, she is equally 
entitled to bind her husband's estate. Whether in a particular case, the 
widow intended to bind herself alone or to bind the estate aa well, must be 
gathered from the statements, if auy,in the deed, or from the surrounding 
aircumstances. In this respect, there is no real distinction in principle bstween 
a case where a charge is formally oreated by the widow, and another where 
she executes a bond for the money advanced. 


It is not enough to show that the widow intended to oreste a liability upon the 
estate in her hands. The oreditor has further so establish that he intended to 
enforce such liability. The real question in fact is, what was liable to be aold 
and what in fact was actually sold. In the investigation of this question, the 
frame of the suit, the jadgment, the deoree, the execution proceedings, the 
sale proclamation, the amount of purchase money and the conduot of the 
parties, must all be taken into &ocount; the sale certificate is by no means 
conclusive. As the proceeding may be against the widow personally or 
against the widow as representing her husband's estate the true test is to Bee 
whether the proceeding in which the sale was directed was brought against 
the widow personally or with a view to affect the whole inheritance. It is not 
necessary that the revarsioner should be joined as party to the suit, but if he 
is 80 joined, the fact would afford clear indicstion that the oreditor intended 
to make the inheritanos liable and not to restrict his remedy to the qualified 
interest of the widow. 

Cases on the points reviewed. 

When the property is in the possession of the defendant and the plaintiff cannot 
ask for ejeotment againgt him, & suit for declaration of title, without con- 
sequential relief is not barred under Seo. 42 of the sy Relief Aot. 

















Rameshwar Mandal v. Provabati Debi ... aa is 
Hindu Widow—Alienation of part of eisai Pliego Hapones for diss 
Brahmins ; s¢¢ Legal necessity . iis s ua ae 
widow—Money borrowed, if am ove EL on -— ;: sea Hindu widow 

~ Alienation wee ce zi 
widow, how far restricted in spending money for Gaya pilgrimage ; 886 isgal 

necessity .. site 

widow, if and when can dilatato part of estate ice sarpengan | fag ‘ending 
Brahmins after Gaya pilgrimage ; see Legal necessity .. vis wa 
—— widow, powers of, in respect of alienation—Guardian of an infant; see Hindu 

e widow—Alienation ... s sea vis 
Hinda Will—Original will B ATE E R sae Rent, auit for uix 
, terms of, how proved; ses Rent, suit for TS i m 
Holding, apart from right of ocoupancy, if can be transferred ; saa Non-tranaferable 

occupancy holding ... sig sas TS e 


over—Lease for residential purpose by an ijaradar—Next ijaradar acoepting 
rent from leases, effect of—Monthly tenancy-—'Transfer of Property Aot, 
Bec, 107 ; sea Hjeotmens, suit for ane s = can 
over—lLease for stationery shop—-Position of lesaea ; sse Hjectment, suit for. 
Ijaradar, second, if legal representative—-Transfer of Property Act, Sec. 116; 
see Hjectment, suit for n ies set i see 
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Immemorial existence of custom—Preeumption—Right, exercige of, in accordance B^ 
with alleged custom; ses Kalighat palas — ... ae € ess 188 
Incumbrance—Adverse possession—Assam Land and Revenue Regulation, Sec. 70; 
ses Reventie sale... sa T" evel “ee one 210 
Indian Insolvency Act, Bec. 49--Hixeontion, stay of—Judgment-debt included in 
Schedule filed by ingolvent ; sss Sale, validity of tse eae aes 555 
Inference—Date of delivery of article sent by Mail—Post mark of the receiving office; 
see Ejectment, suit for wee sea ag 45b 
Delivery in due course of post—Artiole posted and delivered: see Hijeot- 
ment, suit for -— sae ae see 458 





— — Registered article delivered by Post Office ; 866 Hjootment, suit for eae 45b 
Inherent power--Oourb exercising power under Guardians and Wards Act—Cogni- 


vance of matters brought before Court ; sss Guardian ... "s 218 
power—Qourt’s power to recall previous order appointing guardian; Bea 
Guardian dus dee ne 218 


power—Disposal of fund — porem PNE of mort- 
gaged properties impossible—(Oivil Procedura Oode in O. XXXIV, R, 4-— 
Deores ; see Restitution ME 469 


power—Heview—Application not entertainable under law; see 2 Delivery of 





possession svi -— eae Por ee ns 438 
power of Court to give effect to its intention ; see Decree, amendment of ... 18 
— power of Gourt, when can be invalid; ses Delivery of possession i 498 
Inheritanoe— F'ather and sister of the deceaged—8Beparated daughters, ES of stcces- 
sion of ; $e Burmese Budhist Law ae en s 264 
Injunetion—DLessee fraudulently passing off coal raised from demised mina by in- 
stroke as coal of his own colliery; ssa Mining lease ... ne sk 538 
—— — — —1l,essee's right to takeaway entire coul —Contraot, breach of ; see Mining 
lease TT sis fis wes ds gas ove 588 


Parisiion suit—Co-owners, right of, essentially defeated — Belief — Revision 
—Indian High Courts Act (94 and 85 Viet O. 104), Seo. 15. 

' Bome of the superior landlords brought a suit for partition against the perma- 
nent lessee of a two-thirds share of the property from some of the co-sharers of 
the pisintiffs.. The plaintiffs had been in direct posseasion of a portion, corres- 
ponding approximately to one-third of the property. The defendants commen- 
ced to dig the foundations lor an extension of their factory house. Immedi- 
ately after the institution of the suit, the plaintiffs applied for thé issue of 
temporary injunotion to rastrain the defendant from prooeeding with the 
erection ofthe extended factory house during the pendency of tha litigation. 
The defendant, notwithstanding the notice of tha application, expedited the 
erection of the premises : 

Held, that the plaintiffs were entitled to such injunction as would preserve the 
status quo to the necessary extent. 


That the remedy of the plaintifis against their co-owners was by partition; that 
they could not elaim relief either by way of ejecbmeat or joint possession, and 
that if the defendants were left free to expedite building operations at their 
choice, while the plaintiffs were pursuing the only remedy open to them, their 
rights as co-owners would be essentially defeated. 
That it was open to the High Court to interfere under Seo, 15 of the Indian 
High Oourts Aot to prevent what might otherwise place one of the litigating 
parties in an unfairly advantageous position and thus turn out in the end to 
be the cause of an irremediable injustice to the other, Hemanta Kamar Ray 
v, Baranagore Jute Faotory:Oo. in m dis ove 441 
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Injanctlon—Right to support ; ses Mining lease ... 
—-, suit for—Proof, necessary—Intention, evidence of; ses Mining lease 
——, When granted ; see Mining lease 
Inatroke, right of, what is; ses Mining lease T ies vss jis 
Inatrument, validity of, if oan be challenged by a stranger ; ses Rent, suit for 


Insurance policy —ZAfe policy effected by a Hindu for tha benefit of wife and children 
—Policy, if oan be availed of by assured's creditor—Married Women's Properly 
Act (III of 1574), Secs. 2, 6—' Ohildren.’ 

Per curiam.  Bection 6 of the Married Women’s Property Àct is not applicable 
to policy of assurance effected by a Hindu for the benefit of his wife and 
children and hence a sum. payable under or by virtue of the policy, is available 
for the payment of the debts of the assured. 

Par Richardson, J.—The extent to which Hindus, Mahomedans and Buddhists are 
affocted or excluded, depends on the spacial clauses relating to them and not 
on the power given to the Governor-General in Council by Sec. 2 of the 
Married Women’s Property Act in regard to other communities, 

` The reference to children in Seo. 6 of the Married Women’s Property Aot is 
incidental and the only children contamplated by that section are children born 
of marriage of the kind to whish the rest of the Aot relates. Ishani Dasi v. 
Gopal Chandra Dey jee 


Intention to annul under.tenure— Rent suits, institution of, against tenants-— 
Oolleotion of rents by auction-purchaser—Rent deoree, execution of—F'ormal 
notice, if necessary ; see Sale lor arrears of revenue, effect of 


ose een aus 








owe "ya 


Interlocutory order—Decree, execution of, refusal to stay-—Oivil Procedure Code, 


Bac. 47; ste Deoree, exeoution of sea "t ses ane 
Intermediate landlord, duty of, towards under-tenure-holder; ses Hnoumbrance, 
annulment of Sis xis 


ne »*4 tee 


Los f 





—landlord when guilty of fraud to hia under-tenure-holder ; ses Encum- 
brance, annulment of 


ses aaee **2 


Isunen, trial of—Issuss of law, when to be tried—Oivil Procedure Coda (Act V of 1908), 
Sec. 115, O. XIV, R. 2, O. XV, R. 3 (I) — Application for trial of issues without 
evidence long after the satilement of issues— Case, trial of piece meal —OCustom, 
validtiy of, when to be iried — Hevision —Interlocutory order. 

Neither O. XIV, R. 2 of the Code of Civil Procedure, which has reference to the 
stage of settlement of issues,.nor O XV, R. 8 (1), which contains a similar 
provision for the disposal of the suit at the first hearing, bas any application 
to the case where the plaintiff mide his application for trial of certain issues 
without evidenoe, long after the date fixed for first hearing. 

The trial of a case piecemeal may lead tio protracted litigation and serious incon- 
venience and Involve the parties in heavy costs if the case is taken repeatedly 
on appeal to a superior tribunal, 


A Court should not consider the question of validity of oustom till the custom 
itself has been established with precision, 


In vary exceptional cases, the High Oourt can interfere and set matters right by 
the reversal of interlooutory orders, The fact of each individual oase is the 


determining factor. Ral Yatindra Nath ais v. Hari Charan Ohau- 
dhury ... T: jus 


——, trial of, application for, Without evidence Pa after the settlement of issues; 
368 Issues, trial of ie ies Les is 


of law, when to be tried ; ses decies trial of. dus ds Lis 
Joint Jandlords, suit by, for rent--Separate collections ; see Contribution, right of ... 
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Joint tenancy — Payment of tha whole reni by one (enani— Liability, joint and several 

—Üoniribution, suit for, if lies — Indian Contract Act (IX of 1872), Secs. 43, 70. 

Where the defendants held a tenancy jointly with the plaintiff, and the plaintiff 
paid the whole rent due upon the holding: 

Held, that a suit for contribution lay, and the plaintiff was entitled to a decree 
against the defendants according to their shares. Nirdosh Munda v. Jakaria 
Munda ... T dee 

Journaliat'a privilege ; see Defamation 
Judge’s privilege—Hree and adverse comment ; see i Dalsmstión ee 
Judgment, reversal of—Appellate Oouri—Hstimate of credibility of tient 
of statement of witnesses on the assumption, that they have spoken truth ; see 
Judgment-debtor, dead, proceedings initiated and carried on against—Hxeoution 
gale, if to be set auide—F'ailure to exercise jurisdiction-~Oivil Procedure Code 


ene ** se we 





(1908), Beo, 115; see Execution sale i 
, if oan afterwards plead limitation—Hz parks order that asain 
not barred ; ses Decree, execution of sss sto 


Judicial notiee— Land Revenus Reports, proof of — Admissibility i in ioin 
A Court cannot take judicial notice of land revenue reports, and they cannot be 
accepted in evidence unless they are sufficiently proved. ,Boodhan Gope v. 
Mussammat Saira ... ss T. Sue 
Julkae — Tidal and navigable siis aan orani of aleur fisherg-—Bengal 
Law —Ohange tn the course oj the riuer—Grantes's right of exclusive fishery — 

Old grani— Prooj— Evidence. 

It is now settled law in Bengal that the Government's grantee of a ‘several 
fishery in a tidal navigable river can follow the shifting course of the river for 
the enjoyment of his exclueive fishery so long as the waters form part of the 
river system within the upstream and downstream limits of hia grant, whether 
the Government owns the soil subjacent to such waters as being the long 
established bed, or whether the soil is still in a riparian proprietor as being the 
sight of the river’s recent encroachment, 

The English common law of several fisheries is not applicable in Bengal. 

Where the question was whether the Government in right of the Crown granted 
before the decennial settlement to the plaintiff's predecessor in title a several 
fishery in & tidal navigable river in Bengal and the plaintiff did not produca 
the original grant: 

Held, that although it was usual to find some entry in the decennial settlement 
papers of the oreation of a separate estate of julkar af the period in question, 
yet in the absence of evidence to show that fulkar grants made prior to the 
decennial settlement or that settlements with zamindars made at the time of it 
must necessarily have taken the form of patiaAs or some other muniments which 
should be in the samindar’s possession, or ba recorded in the Government 
arohives still in existence, and in view of the fact that in practice such original 
grants are but rarely forthcoming at the present time, for proof of auch grants 
resort must be had to secondary evidenoe of them, or to the inference of a legal 
origin to be drawn from long user: 

Held, on the evidence, that although the evidence of a Government grant of an 
exclusive fishery in navigable waters ought to be conolusive and clear, yes in 
so far as such evidenoe could at the present time be expected to be forthcoming 
as to particular grants more than a century old, tha evidence in the present 
case was sufficient to show that the Government did actually grant to the 
plaintiff’s predecessor im title, or setíle with him so as in effect to grant a 
Julkar right of several fishery in question. Hori Das Mal v. Mahomed Jaki 
approved, Raja Srinath Roy v. Dinabandhu Ben  ... 
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darisdiction—Osvil Oouri—Sonthal Parganas Settlement. Regulation (IIT of 1872), 
Secs. 25, Sub-sac. (1), 854.—' Proprietor ’—Maurasi mokarrari lessee — Deci- 
sion of Settlement Officer, final. 


A person who holds derivative title under a zemindar cannot be classed as a pro- 
prietor within the meaning of that word as used in the expression “ zemindara 
and other proprietors” in Sec. 25A of tha Sonthal Parganas Settlement 
Regulation. 

Section 25A of the Sonthal Parganas Settlement Regulation is strictly limited to 
suits where only the rights of zemindars and other proprietors as between 
themselves are in controversy. 

The decision of a Settlement Officer that s certain person is an owner by purohasa 
of a mourasi mokarrari tenure, is conclusive under Sec. 95 Sub-Sec. (1) 
of the Sonthal Parganas Settlement Regulation, till it has been sek aside by 
some method known to law at the instance of any person prejudiclally affected 
thereby. Sib Narayan Mooker]ee v. 8. P. Chatterjee -— i 

Civil Courts established under Bengal, United Provinoes and A asm 

Oivil Courts Act—Suits relating to laud situate in Sonthal Parganas; ses 

Mortgage suib e T "^ oe sis ss 
—— — — —— Oourt’s power to determine thatit has no jurisdiction ; ses Guardian... 
, question of, if oan be entertained in Court of final appeal for the first 











time ; ses Mortgage suit -— wes ecc veg ek 
, if can be given by consent; see Mortgage suit — se 
Jury, duty of —Libel —Good faith ; s88 Defamation ss vee - 


Kalighat Palas— Transferabtlity—Cusiom— Reason, parity of—Valsd custom essen- 
tials of—~—Origin of custom known —Custom, existence of, proof of—~Immemorial 
existance of oustom, presumption of —Burden of proof —ÜUnreasonable custom, 
effect of —Custom, when void for unreasbnableness — Custom, unreasonable, when 
ascertained —Custom contravening rule — Publio polioy-—Palas of Kalighat 
temple, incidents of —Partition, what is-—Bequest, right of —Oustom upheld by 
Court—Intangibla property, mortgage o] —Foreclosure—Pledge-—JHstoppel. 

The custom of transfer of palas of the Kalighat Shrine is confined to co-shebaits 
or to the members of families to whom a shebait can bestow hia daughter in 
marriage. 

A custom cannot be enlarged by parity of reasoning. 

A custom to be valid must have four essential attributes; first, it must be 
immemorial ; secondly, it must be reasonable; thirdly, it must have continued 
without interruption since its immemorial origin ; and, fourthly, i$ must be 
certain in respect of its nature generally, as well as in respect of the locality 
where it ia alleged to obtain and the persons whom if is alleged to affect, 

A custom originating within time of memory, even though existing in faot is 
void at law. 


The proof of the existence of custom need not be carried back by direot evidence . ` 


to 1798 when the first Regulations were passed by the Indian Logislature, 


much less to 1778, when the Supreme Court was established. What æ “living - 


memory ” under the Hindu Law discussed, 

Evidence showing exercise of a right in accordance with an alleged custom as far 
back as living testimony can go, raises tha presumption, though only a rebut- 
table one, as to the immemorial existence of the custom, 

If the existence of custom has been proved for a long period, tha onus lies on the 
person seeking to disprovg the custom, to demonstrate its impossibility. 

Tt a custom be against a reason, ithas no force in law; the reason here referred 
to ig not to be understood as meaning every unlearned man’s reason but arti- 
ficial and legal reason warranted by authority of law, 


- A custom is said to be void for being unreasonable when the unreasonable . 
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Khalighat Palas — (conid.). 


character of the alleged custom conclusively proves that the usage, even 
though it may have existed from time immemorial, must have resulted from 
accident or indulgence and not from any right conferred in ancient times. 

The period for ascertaining whether a particular oustom is reasonable or no, is 
the time of its possible inception. 

Simply because a custom contravenes the rule that a religious office is inslien- 
abla, it cannot be said to be against public policy, as customs in general involve 
some inconsistency with the general common law of the realm or are contrary 
to a particular maxim. 

One of the mortgagors has a turn of worship or pala; ho is entitled in this 
character to collect the offerings made to the Goddess on the day on which hig 
turn falls; he applies a portion of the income for the worship of the Goddess 
and appropriates the remainder for his personal use, notwithstanding the 
injunction to the contrary. He transfers his turn of worship to a person who, 
in certain contingencies, might, in his own right, have bean a Shebai and 
might have held a pala. The transferee, as holder of the pala, is under 
precisely the same obligation to the endowment as the transferor himself. 
A custom which recognises and validates & transfer to members ofa limited 
cirals under these circumstances is not deterimental to the endowment or to 
the public. 

A pala of the Kalighat temple is Hones divisible and bequeathable, The heir 
may be a male or œ female, 

Though probably religious offices were satis indivisible, they are now deemed 
partible, This involves the attribute of transferability ag amongst the mem- 
bers of the family. 

Cases on the subject referred to. 

Partition signifies the surrender of & portion ofa joint right in exchange or a 
similar right from the co-sharer. 

The exercise of a right to make a bequest implies an assrtion of a right to make 
a transfer inter vivos, A 

Every cage where a custom has been upheld by the Oourts is an example ofa 
reasonable custom. 

Foreclosure is a remedy of the mortgagee which is not confined to mortgages of 
land; it is equally applicable to mortgages of chattels, 

A pledgea of & moveable property is in a very different position from an ordinary 
mortgagee as he has only a special property in the thing pledged and may 
obtain a sale but not & foreclosure. 

A mortgagee of intangible property, such as a turn of worship, is entitled to fore- 
olose the mortgagor quite as much as a mortgagee of chattels, 


Per Mookerjes, J.—As no man is allowed to dispute a title which he himself has 
granted, the mortgagor cannot set up against his mortgagee the title of a third 
person. This rule is applicable where the mortgagor ig à trustee, acting in a 
publio capacity and not for his own benefit. But this principle is inapplicable 
whare the mortgage is void as contrary to statute. The dictum of Banerjee, J, 
to the contrary in Mallika v. Ratanmani not followed on this point, Maha- 
maya Debi v. Haridas Halder... 22 se bea T 


Kallghat palas, transfer of, how far extends ; ses Kalighat palas xia st 
Landlord, dispossession by—-Buit by a transferee of a part of non-transferable occu- 


———, intermediate, duty of, towards under-tenure-holder ; see Encumbrances, 


pancy holding for possession ; sse Non-transfarable oooupanoy holding iex 


aanulwent of Sus m sis azi vi ias 
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Landlord, intermediate, when guiliy of fraud to his ander-tenure-holder: see Encum- 
brance, annulment of hes ans 


+.. ose sts 


and mortgagee—Bale of mortgaged property under Putni Regulation — 
Surplus sale-proceeds in deposit with Oolleotor—Deorea for rent for previous 





balances—Mortgagee ; sea Priority — - hen ssa 
Landlords collecting separately their shares of rent, if can jointly gue the tenants ; 
sse Contribution, right of Sek sss ss eee TT 
Landlord’s right to execute a deorea for rent against a tenure sold for its arrears, for 
arrears of antecedent period; ase Priority ... m TT ote 
Land Revenue Reports—Admissibility in evidence; ses Judicial notice... sus 


Lease, construction of—Presumption, if rebutted— Bengal Tenanoy Aot, Seo. 5, sub- 
sec. (5)—Grantee may enjoy the land by es it or having it cultivated ; 





see Tenure-holder... T - T 
for residential purpose by an ijaradar, when terminates ; see Bjeckment, guit 
for abs ev vss — 


oon ane eee 


——= for stationery shop--Holding over~-Position of leases; see Ejjeotment, suit 
for 


Legal necessity— Alienation of part of estate by widow—Gya pilgrimage—Eapenses 
for feeding Brahmins. 

Expenses incurred by a widow fora pilgrimage to Gya and for the performance 
of Sradh of her husband are legitimate expenses, for which she can alienate her 
husband's property. The pilgrimage should be for the spiritual benefit of the 
husband of the widow, undertaken in tha performance of her duty to his soul 
and the expenses incurred should be reasonable and made honestly, having 
regard to the estate, the status of the family and other considerations which 
if is customary for Hindus to take into account in accordance with thair reli- 
gious beliefs and usages. A widow must be allowed a reasonable latitude in 
the exercise of her powers, provided she does not act unfairly to the reversionary 
heirs, : 

A feast to the Brahmins, after the performance of the Sradh ceremony at Gya, 
is an essential incident which justifies reasonable expenditure by the widow. 
A reversioner cannot therefore claim to set aside the alienation except on 
repayment of the sum so i to the purchaser, Dina Nath Ghose v, 


Hrisikesh Pal us is "T KAA - 
Legal necessity —Money borrowed for vut of | ret Money borrowed oboli for 
payment of rant; ses Hindu widow—Alienation T M oes 
Legal Practitioners Act, Secs, 26, 28—Suit for money due on fees and litigation 
expenses maintainability of; ses Pleader and Olient ... «s one 


Legal Practitioners Act, Sac, 28—Suit by a pleader against client, maintainability 
of—Suií for fees for professional services on a contract not in si: and not 
filed‘in Court; ses Pleader and Olient Zai s 
Legal representative of judgment-debtor, objection by, that ; the m attached 
ia hia own property—Oivil Procedure Oode (1908), Bec, 47 ; see M execu- 
tion of ... iss 
Lessee, if cau work mine causing jabia of duran 886 Mining jx sis 
— if to leave a barrier of coal merely to prevent communication with adjoining 
mines ; seg Mining lease sak ii T ids igs 
if to leave a barrier as protection against invasion of water~No stipulation as 
to barrier ; æg Mining le&se he a ni 
Lessee fraudulently passing off coal raised from demised mine m instroke as coal of 
- his own oolliery—Injunotion ; see Mining lease m" sis i6 
— —— has a right to work by instroke and nob by outairoke ; see Mining lease 
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Lessee, holding over, position of—Ijaradar granting lease for residential purpose— 


Termination of ijara lease in 1884 ; see Ejectment, auit for s ge 
Lessee’s libility for breaking down barrier between mines — Damages; ses "Mining 
lease wae iis vel ine T sd sie 
righi to work by instroke, if can ‘ba exercised fraudulently to tha leasor’s 
detriment ; sss Mining lease ... i -— sss — 
Lessor, and under-lesseo, relations betwean—Under-leasee, if Hable for covenanta in 
the lease ; ses Covenant, breach of vus TN ate Sua 
Lessor’s right of depriving lessee of his right of instroke SONS how oan be 
created ; see Mining,lease Vn - m ui ies 
Leiter duly posted but returned by postal EE if proof of refusal to fake by 
addresses ; ste Mjectment, auit for T sve 
Letters of administration—Property held by Mohunt; see Mutt $e ies 


— — — of administration, amendment of, where to be made; ses Rent, suit for ... 


Liability, joint and sevoral— Payment of whole rent by one tenant—OContraot Act, 
Becs. 43, 70; see Joint tenanoy da T: is 


> of a surety on the bond of a Receiver, extent of ; sas Bund of a Receiver... 
Limitation—Adverse possession against purchaser; ses Revenue sala 
— — — within which deorse-holder must certify part paymenit—Oivil Procedure 





Code, O. XXI, R. 2; sss Decree, execution of vds us ass 
Limitation Act (1908), Sch. I, Art. 194— Possession of hereditary office—Shebait’s 
right to surplus offerings, purchaser of; ses Suit, maintainability of iis 


———— (1908), Sch I, Art. 189, Cl. (5)—Step-in-aid of execution—Daoree- 
holder gcoompanying gerving'peon to indentify judgment-debtor ; see Deoree, 


execution of ies wis xs iR dis vus 
Litigation, overcharges in—Receivar, if entitled ; see Receiver — wee 
Liging memory—Oustom—Hindu Law ; see Kalighat palas Ps cT 


Lunatio—Unadjudged lunatie— Decreo agairist lunatic, not properly represented— 
Decree, execution of—Sale—Proceeding, if a nullity~~Cioil Procedure Coda 
(2888), Sec. 468—4Auction-purchser, a de facto manager of the lunatio — Trust, 
breach of—Auotion-purchaser, if acquires liils— Subsequent iransfereo, not a 
bona fide purchaser for value, rights of. 


Where through the ignorance of the Court, the Court assumes jurisdiction over - 


a lunatic, though not adjudged to be so under the law in force, the proceeding 
ia 8 nullity, 

Held, therefore, where the fact that the defendant was a lunatic, was not 
brought to tha notica of the Court, and a deorea was passed against the lunatio, 
the sale under the decree was a nullity and inoperative, and the auction-pur- 
chaser acquired no title to the property sold, inasmuch as the lunatio was noi 
rapresented at all in the suit. 

Held further, that the purchaser being the de facto manager of the lunatic, he 
acted deliberately in breach of his trust, and he thus being a fraudulent pur- 
chaser could not be allowed to take any advantage whatever of the Court-sale, 
even if it had been made with jurisdiction. 

Held also, the subsequent transferee from the auction-purchaser having been 
found not to be a bonafide purohaser for value, acquired no title to the pi 


t 


sold. Hakimullah v. Nobin Chandra Barua es M 
Madras Act YIII of 1868, Beo. 69. ... nx t Am ee 
Madras Rent Recovery Act, Sec. 60 ; ses Second appeal 2^ P 


Mahomedan law — Guardian, if to provide suitable marriage for ward; see Guardian 
and ward ane oqe ees sy. aey **9 
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a 


iahomedan Law—Guardian of person, if a guardian for marriage—Only a Moslem 


can act as guardian for marriage ; ses Guardian and ward ase sete 
Mahomedan ward~Guardian for marriage, if to apply for sanction to marry the 
ward ; ses Guardian and ward ... sis " s is 
Mahomedan law as to guardisnship in marriage, if abrogated—Guardians and 
Wards Act, Seo, 24; sea Guardian and ward see See ee 


Mail trains, number of, within & given time—Presumption; see Hjectment, suit 
for vis tee me ss - Ns ove 
Maintenance grant for life—No express provision authorising grantee to open mines 
—Grantee, if can grant mining lease ; see Mining losse ar see 


Malicious prosecution, suit for —Prosecution — Application to take procesdings under 
Sec, 107 of the Code of Oriminal Procedure (Act V of 1898) —Lawfal action, if 
to be taken by Oouri — Malictously and without reasonabla and probable causa 
setting the Court in motion—Proseoution, when commences — Notice, issue of, tf 
necessary. 

An application by X to a Magistrate to take proceedings against Y under Seo. 107 
of the Oriminal Procedure Code, is a prosecution, entitling Y to claim damages 
in an action for malicious prosecution, if the application was made maliciously 
and without reasonable and probable oauae. 

If a person maliciously and without reasonable and probable cause, sets the 
machinery of the oriminal law in motion, he is responsible for the consequeno- 
es, and cannot escape liability on the ground that the action taken by the 
Court was such as he did not intend or was erroneous in law. 

The point of commencement of a proseoution is independent of the result of the 
prosecution. The prosecution-—that act of the prosecutor, which renders him 
liable to be cast in damages, if malicious and not based on reasonable and 
probable cause—commenoes when the prosecutor has taken the initial step, 

namely, has made his complaint to the Magistrate. 

A prosecution exists where a criminal charge is made before a judicial officer or 
tribunal, and any person who makes or is actually instrumental in the making 
or prosecuting of such a charge, ia deemed to prosecute it, and is called the 

prosecutor, Bishun Prasad Naryan Singh v. Phulman Singh ... ; 

Maliclously and without reasonable and probable cause setting the machinery of the 
Oriminal law in motion—Action taken by Court not intended by the doer— 
Action taken by Oourt erroneous in law ; see Malicious prosecution, suit for... 


Manager of a joint Hindu family, if and when E all other members ; see F'ore- 
closure suit T vss bu Ms 

Manu Kyay, authority of; see NUM Buddhist Law ies zs 

Marriage, proposed, of ward, unsuitable—Qonrt’s duty ; see Guardian and ward 


Married Woman's Property Act, Geo. 6—Assurance effeoted by a Hindu for the 
benefit of his wife and children ; ses Insurance policy... m 


" Matter in controversy in the sult "—Decree—Oivil Procedure Code (1908). Sac. 2 








(2); sea Appeal -— - see 
Mental powers—Valid disposition of —" ot enna ree one’s name; ses 
Will ous esi wee ies ine $ aes 
Hine, if open—Question of intention —Intention, how proved ; ses Mining lease  ... 
, lower, owner of, to pen back water; ste Mining leaga aoe 5 
, when open ; s8 Mining lease be - vis = eee 


Minerals, if transferred to grantee—Tenure held for more than 100 yeara at fixed rent 
—No document evidencing grant—No mines opened at the date of grant— 
G rantes, no prescriptive right to work mines; see Mogholi Brahmatiar grant. 
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Mining leasa—Jnjunotion, suit for— Proof, neccssary—Intention, evidence af-—~Lessor 
and lessee— Contract, breach of — Highi to take away entire coal — Owner of lower 
mine, right of, to pen back water— Barrier between mines, breaking down— 
Damages— Lessee, if io leave a barrier, (o prevent communication with adjoin- 
ing mines-—~Insiroke—Outstroke—Lessor, when can deprive lesste of his right 
of tnstroke—Lessee’s right of instroke, when cannot ba exercised—Surface owner 
— Support, right to, when protected by $njunction—Injunction, when granted in 
casa of subsidence, 

Aman who seeks the aid of the Court by an injunction must show that the 
aot complained of, ig in fact a violation of his right or is at least an aot which, 
if carried into effect, will necessarily result in a violation of the right, The 
mere prospect or apprehension of injury or the mere belief, that the act com- 
plained of may or will be done, is not sufficient. 

The plaintiff must show the existence of an intention on the part of the defend- 

ant to do the act complained of; but direct evidence of such intention may 
be unnecessary, if a man insists on his right to do or begins to do or threatens 
to do or gives notice of his intention to do an act which must, if completed, 
give a ground of action. 

Where the defendant claims a right to take away the entire oosl, a Court ia com- 
patent to grant an injunotion, if it is established that what the defendant 
asserts he has a right to do, would constitute a breach of contract between the 
lessor and the lessee. 

An owner of a lower mine must, if he wishes to guard against the natural flow 
of water from the mines of his neighbour, have a barrier in the upper part of 
his mine to pen back the water; and a lessee may be liable for damages done 
by breaking down such barrier between the mines. 


Tt is not obligatory upon the lessee to leave a barrier of coal merely to prevent 
e communication with adjoining mines. 

The right of instroke is the right of conveying minerals leased, to the surface, 
through a pit or shaft in an adjoining mine ; if is the gonverse right to that of 
outstroke, which is the right of conveying minerals from an adjoining mine to 
the surface through a pit or shaft in the mine leased, ‘A leagee prima jacis is 
entitled to work by instroke but not by outstroke, : 

Ita lessor desires to deprive the lessee of his right of instroke working, he must 
do so by clear and unambiguous provision, making it obligatory on the leases 
to sink pits or shafts, and the obligation tosink a pit, when not expressly laid 
on the lessee, is not one readily inferred. 


- Tf a lessee has a right to work by instroke, he cannot exercise that right fraudu- 
lently to the detriment of his lessor, and if it be established that he has 
fraudulently passed off coal raised from the demised mine by instroke ag coal of 
his own colliery, the Cours will grant an injunction to restrain him from a 
repetition of the fraudulent act, 


Prima facie, the owner of the surface has a right of support and a lessee is not 
entitled to work a mine so as to cause a subsidence. The right to support will 
be protected by an injunotion, if the Oourt is satisfied that injury is imminent 
and certain to result from the defendant's acts. The Court will also interfere 
by injunction when the defendant claims the right todo acts which must 
Inevitably cause a subsidence, 


Obiter. In a lease of all the coals in certain lands, without any stipulation as to 
barrier, the lessee is relieved by implication from an obligation to leave a barrier 
as protection against the invasion of water, Ramíos Agarwalav. Braja 
Mohan Singh, Braja Mohan Singh v, Ramjos Agarwala m 
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Mining lease—Mainlenance grant—Grant for life—No express provision authorising 
grantee lo open mines —Grantes, tf can grant mining lease—Grant, construction 
of— Oral evidence —Oonduct of parties—~Mine, when open—Intention— Damages, 
measure of. 

Where a deed was one for maintenance for the life of the grantee and did not 
contain any expresa provision authorizing the grantee to open new mines and 
to appropriate the minerals therefrom: 


Heid, that under the grant, the grantee had no right to grant a mining lease for 
the purpose of opening and working new mines. 

Oases on the subject reviewed, 

The conduct of the parties oan be relied on to ascertain the intention of the grantor 
in the case of ancient granta whose terms are ambiguous. 

A mine is said to be open when it has been devoted, by a person lawfully entitled 
to do so, to the purpose of making a profis by the working and sale of the mine- 
rals therein. 

Whether a mine ig open or not, is a question of intention and the intention may 
be evidenced in various ways. 

Instances of mines when open and when not open, digoussed. 

The measure of damages is the value of the minerals wrongfully abstracted at the 
date of abstraction leas the expanses of converting them into chattel and of carry- 
ing them to the pit'a mouth, F. R. Christian v, Tekaltni Narbada Koeri ... 


Mining lease by grantee— Maintenance grant for life—No express provision authorising 
grantee to open mines: ses Mining lease 


Minor, if liable—Receiver making payments fo minor in excess of sanctioned amount 
and not for his benefit—Receipts by minor; see Raceiver 


Hitakshara, Oh. II. Sec. 6—Bandbu—Restricted and technical sense; see Hindu 
Law—Mitakshara ... vids wee m d. Ne 


Mogholi Brahmattar grant. ears held m more than 100 years at a fized reni— 
Evidence of terms of the grant, absence of — Minerals, right to. 

Where a grant was proved tobe a Mogholi Brahmattar grant held at a fixed rent 
for more than 100 years, but there was no document evidencing the grant, and 
it was not proved that there were mines opened on the property at the date of 
the grant or that the grantee or his successors in interest had a prearciptive right 
to work any of the minerals under the property: 

Held, that the inference that could be drawn from these facts was that although 
Brahmattar was a permanent tenure, the grant did not transfer the minerals 
to the grantee. Kunja Behari Seal v, Raja Durga Prasad Singh 


Mortgage debt transformed into judgment-debt—Mortgagee’s rights over surplus sale 


prooeeds of the mortgaged properties ; ses Priority T T see 
decree comprising non-transferable oooupancy holding, if dubai againgt 
raiy&t; sse Non-transferable oocupanoy holding ET "t 
security, duration of ; see Priority vee iis aus S 
seourity transformed into judgment-debt— Purchaser in exeoution of rent 
decree, if can avoid ; sae Priority vis sio ue i 


Mortgage sult —Proper!y situate party within and partly outside Sonihal Parganas— 
Suit in Bhagalpur Court, maintainability of —Compound interest— Usury— 
Consent of parties as lo jurisdiction —Sonthal Pargaans Settlement Regulation, 
Secs, 5 and 6—Sonthal Parganas Act, Sec. 8— Bengal Civil Courts Aci— Bengal, 
United Provinces and Assam Oivi Courts Act—Sonthal Parganas Justice Regu- 
lations, Sec.. 9—Ordsnary Civil Couris—Seitlemant Officers ~Courts of officers 
appointed by the Lisutenant-Governor. 
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PAGR 
Mortgage salt—(Qonid.), i f ° 

The words of exolusion of the jurisdiction of the District Judge or a Subordinate 
Judge in Bec. 9 of the Sonthal Parganas Justice Regulation, 1898, refer to 
Sac, 5 of the Sonthal Paganas Settlement Regulation which gives the Settle- 
ment Officers or Officers appointed by the Lieutenant-Govarnor of Bengal under 
Sec. 2 of the Sonthal Parganas Aot, 1855, exclusiva jurisdiction in respeot of 
suite relating to land in Sonthal Parganas, the settlement of which has not 
been finished and duly notified. That exclusive jurisdiction of such officers 
was in existence on the 20th June, 1904, and consequently at that date no 
guit could be in any Court established under the Bengal Civil Courts Act, 1871, 
or under ihe Act which has taken its place, namely, the Bengal United Pro- 
vinces and Assam Oivil Courts Act, 1887, iu regard to any land, or any interest 
in or arising out of any land, or for the rents or profit of any land, but suoh 
guits must have been brought before Settlement Officers mentioned in Regula- 
tion 9 of 1872, or Courts of Officers appointed by the Lieutenant-Governor of 
Bengal. Under Sec, 2 of the Sonthal Parganas Act 1855, and the Sonthal 
Parganas Justice Regulation, 1898, Part 2, so long as the land had not been 
settled and the settlement declared by a notification in the Calcutia Gasstte to 
have been completed and conoluded. 

The provisions relating to usury in Bec. 6 of the Sonthal Parganas Settlement 
Regulation of 1872 apply to all Oourts having jurisdiction in Sonthal Parganas 
and acting under and by virtue of such jurisdiction, The words “ All Oourta 
having jurisdiction in the Sonthal Parganas” in that section do not mean 
merely Courts locally situated in the Bonthal Parganas and dealing with matters 
purely local. That provision is not one of procedure but of substance, and so 
far as the Courts having jurisdiction within the Sonthal Parganas are concerned 
it places all contractual stipulations as to compound interest in a position of 
non-enforoibility, and limite statutably the totel interest which oan be decreed 

* on any loan or debt, 

Their Lordships could not decline to Sateen S T of jurisdiction of the 
Oourt which depended on no disputed facts, although? it was not specifically 
raised on the appeal, as it necessarily presented itself in the argument. 

On the 20 June, 1904, a morigagee instituted a guit in the Gourt of that Bub- 
ordinate Judge at Bhagalpur to enforce a mortgage bond, dated the 21st 
December, 1896, and secured on landa, the greater portion of which was situat- 
ed in the Sonthal Parganas, wherein the mortgagors resided, and theremainder 
within the local jurisdiction of the Court at Bhagalpur. The bond which waa 
executed at Bhagalpur, contained a stipulation that the mortgagee might 
enforce it in Bhagalpur Court, and provided that the interest was fo be at the 
rate of 74 per cent. per annum with annual rests. It appeared that although 
portions of the mortgaged lands in the Sonthal Parganas had been settled, and 
notification had been duly made that such settlement had been completed, at 
the date prior to the institution of the suit, other portions were not so settled, 
The Courts in India decreed the suit: 

Held, that the suit came within the provisions of Beo, 6 of the Sonthal 
Parganas Settlement Regulations 1872, which was binding on any Court 
having jurisdiction i in the Sonthal Parganas in the exeroise of such jurisdiction: 
that the Court of the Bubordinate Judge at Bhagalpur was such a Court and 
had therefore no jurisdiction to entertain the suit, and that the suit must be 
dismissed. - " 

H eld, also, that the stipulation as to the enforcement of the bond in the Bhagal- 
pur Court was ineffective as that Court had no jurisdiction to entertain the suit, 
and the parties could not give it the necessary jurisdiction by consent. 

Held, further, that apart from the-question of jurisdiction the Court of the Sub-: 
ordinate Judge at Bhagalpur would be bound to give full force and effect tothe ` 
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Mortgage gult—(Contd.). 
provisions of Bec. 6 of the Sonthal Parganas Setilement N 1872, 
relating to usury, and therefore to have refused to deores any compound interest 
arising from any intermediate adjustment of interest, or an amount of total 
interest exceeding the principle of the original debt or Ioan. 
Quere whether the decision in Sorbojit Roy v. Gonesh Prasad Misser is right. 


Maha Prasad Singh v. Ramani Mohan Singh id ae jay 
Mortgages of pala, if can foreclose ; see Kalighat palas -— T ii 
Mortgagee’s right over surplus sale proceeds of the mortgaged property—Mortgngo 

debt transferred into judgment debt ; see Priority re T 
Mortgagor, if can sat up against mortgagee title of third person— Mortgagor, a feta 

acting in public capacity—-Histoppel ; ses Kalighat palas ave sòs 
— — — — , if can set up against mortgagee title of third person—Mortgage, vold ; see 

Kalighat palas - - ees ous sie 


Mutt—Document, sf a. will—Asthal eel TA appotniment of Title, 
question of— Letters of admintstratton. 

No letters of administration can be granted in respect of properties held by a 
person in his capacity of Mohunt. 

On a bona fide application for probate or letters of administration the Court will 
not go into a question of title with reference to property of which the deceased 
purported to dispose or in respeot of which he died intestate. 

Where a Mohunt by a dooument purported to appoint his successor on the gaddi, 
and to make over to him as Mohunt all the properties ofthe Asthal and the 
right of performing the Debsheba and did not purport to deal with any pro- 
perty of his own, 

Held, that the document was not a will and could not be admitted to Pee 
Maharaja Jagadindro Nath Roy v. Madhusudan Das Mahunt .. 7 


Nominal damagee-——Breach of covenant not to assign—Lease for 999 — € 
against forfeiture—Hoasonable ig DE Tenanoy Aot, Sec. 155; 


666 Compensation, measure Of .., l nae T 

—— —— üamages-—Breach of coyenant not to excavate tank--No Steal —— 
suffered ; see Covenant, breach of awe si T 
— damages, what is ; ses Covenant, breach of - es ae 





Non-transferable occupancy holding— Transfer, validity of— Transfer of shies or 
part—If and how far operative against. landlords, against raiyats and against 
other persons—Application to sel. aside sale—Transferes of portion without land- 
lord's consent, if a “representative ” of judgment-deblor ~Civil Proceduts Oade 
(Act XIV of 18898), Seo. 244—Landlord, dispossession by—Suit by a trans- 


feres of a part of non-transferable occupancy holding for possession— Holding, if . 


can be transferred. apart jrom right of ocoupancy—Bengal Tenanoy Act (VIII 
of 1885), | "^ 
The weight of modern authority establishes the following propositions regard- 

ing the transfer for value of ocoupanoy holdings apart from oustom or local 
usagei— - ‘ 

‘+ 1, The transfer of the whole or a part is operative as against the raiyat, 

(a) where itis made voluntarily, , 

(b) where it ig made involuntarily and the raiyat with knowledge fails pr grita 

to hava the sale eet aside. 


4 


A sale is made involuntarily, where it is in Greod lon of a money dis but jab . 


of a decree fottnded on a mortgage ot chargs voluntarily made. 


' 9, Thé transfer’ is operative as against the landlord in all cases in which it is 
opetative against the ‘ raiyat provided the landlord has given His previous ‘or ` 
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^'' gubsequent consent, "Where the transfer is a sale of the wholesholding, ‘the’ ” 
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Non-transferable ocoupanoy holding—(Conid.). 


landlord, in the absence of his consent, is ordinarily entitled to enter on the 
holding; but where the transfer is of a part only of the holding, or not by 
way of sale, the landlord, though he has not consented, is not ordinarily 
entitled to recover possession of the holding, unless there has been (a) an 
abandonment within the meaning of Seo. 87 of the Bengal Tenancy Act, 
or (b) a relinquishment of the holding, or (c) a repudiation of the tenancy. 

Whether there has been a relinquishment or repudiation or not, depends on the 
substantial effeot of what has been done in each case. 

8, The transfer of the whole or a part is operative as against all other persons 
where it is operative against the raiyat, 

Held, accordingly: A person, who without the landlord’s consent purchases 
from a raiyat a portion of an occupancy holding, which is not transferable by 
custom or local usage, is a person whose immovable property has been sold 
and is a representative of the judgment-debtor within the meaning of Beo. 
944 of the Civil Procedure Code, 1882, (corresponding to Seo. 47 of the 


Code of Civil Procedure and he may apply to have a sale of the holding in ` 


execution of a decree for arreara of rent set aside on the ground of fraud. 

In the case of a transfer ofa portion of an oocupanoy-holdiug, such transfer not 
binding the landlord unless made with his consent, the transferee can by suit 
recover possession from the landlord who has forcibly dispossessed him, 

A right of occupancy, which is not transferable by custom or local usage, can be 
transferred. 

The holding apart from the right of oocupancy cannot be transferred. 
Dayamoy! v. Ananda Mohan Roy Chowdharl T 


ean ane 


Non-transferable occupancy holding, transfer for value of, ifand when operative 


against landlord; see Non-traneferable ocoupanoy holding ec eo 
Notice, 15 days’, how calculated—Transter of Property Act, Sec. 107 : ses Ejectment, 





* suit for eae oe aes woe ane ase awe 
sufficient, what constitutes— Annulment of under-tenure ; see Bale for arrears 
of revenus, effect of ... Sag € 


een ere ean 





to quit—Bengal Tenancy Act, Seo, 49 (a)—Written leasa—Under. ‘Taiyat, death 
of—Heir holding over after expiry of lease ; ste Under-raiyat Sa ss 
Objection by lega! representative-of judgment-debtor, that the property attached ig 
his own property — Civil Procedure Code (1908), Seo, 47 ; saa Decrea, execution of. 
by successor in office of shebait that he is in possession of property in hia 
own right—Money deoree against shebait—Civil Procedure Code (1908), Beo 
47,0. XXI, R. 60; ses Appeal, maintainability of "T 
Obligation of purchaser to take delivery, when determines ; ses Contract, breach of ... 


Ocoupancy, right of, not transferable by custom or local usage, if oan be transferred ; 
see Non-transferable occupanoy holding... ai 
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+ 
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— holding, non-transferable, transfer of whole or DEA of, TY es 868 
Non-transferable occupancy holding "T v 


š 
ose 449 





tive against ralyat; ses Non-transferabie-occupancy~holding 
Official Assigneo— Proper proceedings to bind ; ses Bale, validity of ` 


+ 
see eee 


=se een 





oreditor previous Lo vesting order; see Bale, validity of 





deoree and sale ordered ; see ‘Bale, validity of  . m ene vr 
Oral evidence as to. market rate, if admissible—Rentin cash and kind—Cash in nd 
of dglivery fixed; "j seca. Bent, Built for - 4*9 8t ett ^ «wa! TI 7°? eette- 


————4 priority ‘of, over attaching “oreditor—Attachment by judgment- k 


. Bee (ore 


Assignee, when property veste in— Property attached ‘I in execution. of money: . 


“wee wey 
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holding, non-transferable, transfer of whole or part of, if and when opéra ` 
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Order directing arrest of a surety—Civil Court deores— Transfer to Small Cause 
Oourt for execution ; kee Appeal eae -— aia i 
— — of Court selecting a suitable husband for a Mahomedan girl on the basis of a 
report of a Hindu Nazir—Appeal-—Guardians and Warda Act, Seca. 47 (1), 48 


(1), 24, 95, 26; see Guardian and ward — ... us bis 
Ontstroke, right of, what is; ses Mining lease... m ds iss 
Pala, mortgages of, if can foreclose ; see Kalighat palas $ss t is 
— —-— transfer of, to mambara of limited cirole, if detrimental to endowment or 

~ public; sse Kalighat palas ios a Sii sis 
Palas of Kalighat temple, incidents of ; ses Kalighat palas ... E 
Part payment, certificate of—OCivil Procedure Code, O. X XI, B. dcotimitatioit within 
whioh deoree-holder must certify ; see Deoree, exeoution of kii -— 





TT 





— — —- Civil Prooedure Code, O. XXI, E. 2—Separate petition 
other than application for exeontion, if necessary ; 66 Deoree, execution of ... 


Partition—Oral evidence—Inference — Adverse possession—Interrupted | possession— 
Stranger grasing caitle— Hostils title, assertion of, 

A partition may be occasionally established by oral evidence, which though not 
directly proving the facium of partition, may be of such a character as to 
justify the inference that a partition mast have been made between the parties 
or their predecessors. If, for instance, each of the co-tenants has for a long 
period of time, ocoupied a distinct part of the land of the co-tenanoy, has 
apparently exercised the rights of a sole owner and has been recognised by his 
companions in interest as entitled to possession in severalty, these facts may 
be treated as evidence tending to prove an antecedent partition. Similarly, 
the circumstanoe that one of the co-tenante has spent considerable money in 
improvements of the paroels in his exclusive posseasion may furnish evidence 
that the distribution of the land was intended to be permanent. 

Where there were firstly a transfer by one member of the family to another, of 
cultivated lands in his ocoupation, secondly, long possession of specific parcels 
and sub-division among members of a particular branch, thirdly, reclamation 
and improvement of waste lands at considerable cost, fourihiy, direct admis- 
sion of parties that there had bean a previous partition, and fifthly, separate 
cocupation of land and oolleotion of rent from the separate tenants and the 
institution of suits by the superior landlord against the members of the family 
as if they were separate tenants and the separate enforcement of daorees so 
obtained. 

Heid, that these ciraumstances were sufficient to establish partition between the 
members of the family, 

If lands cultivated during. one season and left fallow during the two following 
seasons, were taken exclusive possession of and the owner was ousted, the 
mere faot that a stranger greged his cattle during the period that the land wag 
not under cultivation, would not interrupt the operation of adverse possession. 

The fact of a co-sharer oultivating a larger area than what would fall to his share 
upon a distribution of all the lands, did not constitute adverse possession. 

In order to constitute adverse possession of a co-sharer as against other co-sharers, 
there must be an assumption of hostile title for more than a period of 12 yeara 
before the commencement of the suit, Kulada Prasad Tewary v. Sadhu 


Oharan Tewary vis m eee vex nm e 

- , inference of— Oral evidence ; ses Partition "is — sas 
—— —, what is; see Kalighat palas... bes ^ saa iis 
Party, nocessary— Proceeding for reversal of execution sale ; ses Restitution et 


Payee, if liable—Amount paid to bribe police to obtain release of minor—Unauthoris- 
ed expenditure. ; seo Heosiver- «+. ore ore ere ete 
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Panal Gode, Secs. 52 and 499 Excap. 9 ; sse Defamation T -— «is 
Person damnified, remedy of—Account by Receiver—Raising loan at high rate of inter- 
est due to the intervention of the reoeiver, if can ba enquired into ; see Receiver 


Plaint, signing of, by ammooktear and principal officer of oorporstion—Civii 
Procedure Code (1908), O. 29, R. 1; sea Pleading -— dia " 


Pleader and olient—Suit for realisation of fee— Agreement not in writing and not 
fileà—Legal Practittoners Act (XVIII of 1879), Sea, 28—Quantum meruit— 
Oontracl Act (IX of 1872), Sec. 70, i 

A suit ia not maintainable under Sec. 28 ofthe Legal Practitioners Act by a 
pleader against his client for fees for professional services on a contract not 
in writing and not filed in Court, Mahendra Lal Biswas v. Akhil Chandra 
Pakrasi Th C xs ; , 


Pleader and ollent — Suit for money due ve fees “ai litigation guid agree- 
meni— Legal Practitionere Act (XVIII of 1879), Seca. 26, 28. 


A pleader sued to enforce an alleged oral agreement with his client for 


payment of his fees and incidental expenses for the conduct of his cases: 
Held, that the agreement was not valid under Seo, 28 of the Legal Practition- 
ers Act and could ‘not consequently be enforced. Ishan Chandra Kar v. Ram 


Charan Pal — ar eee s Da 
Pleading— Subscriptiots and ———— ÜÓ sui by—Principal officer 
—Ammukhtear. 


Signing of plaint by the principal officer of a Corporation is, notwithstanding 
that he is an ammyukhtsar, a sufficient compliance with the provisons of R. 1 
of ©. 29 of the Code of Civil Procedure. Chandra Sekhar dpi 
Company, Limited v. Ram Coomar Haldar "m 

Pledgea of movable property and mortgages, distinction between ; see Kalighat balas 

Posaesalon — Title deeds—Original grant not forthcoming—Daaling with property for 

* — over 50 years, tf creates lttle—Dasoription of parcel in deeds—Boundary, fixing 
of. 

The plaintiffs in ẹ suit for recovery of possession, the original grant not being 
forthcoming, produced duly registered conveyanoes, mottgages, ra-conveyances, 
and other deeds extending over a period of 50 years ; 

Heid, that as there was no reason to consider the documents produced as not 
being plaintiff's title-deeds, and ae the plaintiffs clearly proved their title, they 
were entitled to succeed, 

Held also, that in fixing the boundary of the parcels claimed, their desoription £o 
be found consistently in the deads, must be followed. John King and 
Company, Limited v. The Ohalrman of the Municipal Commissioners of 

Hewrah s $i vus 6 T" ids 
Post mark, use of ~Hvidence ; see Bjeotment, suit for € — eee 
Posting, date of—~Notice bearing certain date; ses Ejjeotment, suit for ... 
Practice— Concurrent findings of fact. 

Where there have been concurrent findings of fast by the Oourta below the ques- 
tion in appeal ig not what conolusions their Lordships would have arrived at 
if the matter had for the first time come before them, but whether it has been 
established that the judgments of the Oourts below were clearly wrong. 
Maharaja Surja Kanta Acharjya Bahadur v, Sarat Chandra Hoy 





Chowdhary - sss cee — s jas wae 
Preliminary decree—Adjudication—Order deciding issues in bar—Oivil Procedure 
Qode-(1908), Beo. 2 (2) ; ses Appeal sae ike mi is 
— decree, Court's omission to draw up, effect of ; sea Appeal ... bas 


——— — —- Qeeree,one, ina suit; ses Appeal ... à -e jee oo Pigs. -& dis 
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Preliminary and final decree ; see Appeal dii $22 iss des 


Prescription —Rig/4 to (ake water from tank—Right to reach water by definite moda 
of access — Servient owner, if can subsiitule some other means of access — Right 
of prescription, extent of, how measured — Motive. 

When the owner of a dominant tenement has acquired a presoriptive right to 
take water froma tank on the servient tenement, and has for this purpose 
used & particular means of access for the statutory period, he has acquired & 
right to reach the water by means of euch definite mode of &ocess. The 
servient owner cannot, at his own discretion, substitute for his use some other 
means of access. 

The extent of a right acquired by presoription is measured by the extent of the 
use and enjoyment thereof during the prasoriptiva period. 

No use of property whioh would be legal if dua to a proper motive, can become 
illegal, because it is prompted by a motive which is improper or even malicious, 
Jibananda Chakrabarti v. Kalidas Hallik 

Presoriptive righi, extent of, how measured ; see Prescription 

Presumption—Delivery—Leiter correctly addressed, posted and not social Bask 
through dead letter office ; sea Ejeotmoent, suit for ssi sas m 

— lminemorial existence of oustom— Right, exercise of, in accordance 
with alleged custom ; see Kalighat palas — ... >> 

——— — — —— Letter refused by addressee—Letter duly posted but eaten’ bs 











postal authorities ; see Ejectment, suit for . aus 

Mail (alos; number of, within & given TN see Westnet guit for 

Trains, running time of ; sea Ejectment, suit for wae oes 

—— —————- Yearly taking of rent; see Ejectment, suit for ` eee we 
— — ————— Yearly taking of rent—Lodgings ; ses Ejectment, suit for ~ er 


a a —MHáÜÀ 





, if rebutted—Bongal Tenanoy Act, Sec. 5 Sub-sec. (5)— Grantee may 

enjoy the land by oultivating it or having ib oultivated ; ses Tenure-holder ... 

of regularity of official business—Defendant pledging oath that 
cover was not tendered-—-Hwidence Act, Hoc. 114 ; see Ejeobment, suit for ... 

Principle of right of contribution ; ses Contribution, right of oid TA 

Priority— Landlord and morigagee—Surplus sals procééls in deposit with Oollector— 
Sale of mortgaged property under Putni Regulation (VIII of 1819)—Rent-decree 
for--grevious -balancas—~First charge—Bengal Tenancy Act (VIII of 1885), 
Seca. 65, 195(e) --PutniRegulation (VIII of 1819), 8ecs. 11, 17—Mortgage-security 
transformed into judgment-debi — Purchaser in execution of rent decree, if can 
avotd— Mortgage securiiy, how long subsists— Tenure, sale of, for its arrears, if 
can subsequently be sold—JDeores for rent for previous balances, nature of— 
Landlord of Putni tenure if can seek redress tn Civil Court—Patni Regulation 
(VITI of 1819). Seo 17. para 5—LimHation, when applicable. 

Tf a eale of a putni tenure takes place under the Putni Regulation, the landlord 
is entitled in the firat place to appropriate sufficient portion of sale proceeds in 
deposit with the Oolleator, in satisfaction of his decree for rent for previous 
balances, before a mortgagee can proteed to realise his dues. 

The rent payable bya putnidar to hia semindar, which has been transformed 
into a judgment-dabt, is a firat charge on the tenure. 

The puini sale has not the effect of destroying the oharaoter of the deores previous- 
ly obtained as a rent-decree. 





: A purchaser in execution of & rent decree has tha ‘power to &nnul a mortgage 


incumbransce which has keen transformed into a judgment-debt. 
Unutil.the satisfaction of a mortgage deoreo, the security subsists, 
A mortgagee hag a charge on the surplua sale proceeds of the mortgaged property, 
notwithstanding the fact that the mortgage-debt had been transformed info a 
1 judgment-debt, , M ja is o a : : 
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Priority—(Contd.). 

A tenure which has been lawfully sold for ita own arrears, cannot again be put up 
£o sale for the arrears due on account of a previous period. 

A landlord cannot exeoute a decree for rent against a tenure which has passed 
into the hands of & person entitled to hold the same free, not only from incum- 
brances, but also from rent charge under a deoree for arrears of any antecedent 
period. Suoh a decree is of a peculiar character. It is in one sense a money 
decres inasmuch as the landlord is not restricted to his remedies by sale of the 
defaulting tenure; he is also entitled to prtooeed personally against tha 
Judgment-debtor. But notwithstanding this circumstance, the Legislature 
has provided that if the decree is executed as a rent deoree, the property will 
pass into the hands of the purchaser free from all inoumbrances imposed 
thereon by any aot of the defaulter. 

Oliter : Bec. 65 of the Bengal Tenancy Aot doss not contradict seo, 17 of the 
Putni Regulation. 

The limitation of two months mentioned in the fifth paragraph of section 17 of 
the Putni Regulation, applies to a suit for compensation and not to a suit insti- 
tuted by a mortgagee for declaration of his right to appropriate the surplus 
sale proceeds in satisfaction of his decree. Basant Kamar Bose v, Khulna 


Loan Company  .. sus See 
Probate Oourt—Title, question oE-Ayationtión for probate or ‘letters of aninion: 
ses Mutt ... wes ie: d sei i 





or letters of sdministeniten; application for—Title, question abs 388 Mutt.. 

Proceeding, if a nullity—Court assuming jurisdiotion over unadjudged ‘quads ; 
ses Lunatic Ps "ne iis x 

Property, use of, legal, it due to proper motive, it oan psum illegal by being gampi 
ed by improper or malicious motive ; ses Prescription 

, when vests in the Official Assignee—Property attached in exon tion of 
money deores and sale ordered ; aee Sale, validity of  ... “aa Si 

——, dadioated to family idol, if and when oan become secular ; ses Dedication 816 

i Proprietor '—Putnidar—Sonthal Parganas Settlement Regulation, Beo, 25 A.; see 








Suit, mairtainability of sae "ES NC ss " 
Prosecution—Application to take proceeding under Sac. 107 of the Oriminal Prossduré 

Qode ; see Malicious prosecution, euit for ... des 9" m 

—, When commences; sea Malicious prosecution, suit for gin — 
Prosecutor, who is; see Malicious proseoution, Buit for wt Vix >. 


Provincial Small Gause Courts Act, Boh, IT, Art. 8—Civil Procedure Coda an. 
Beo, 102, if a bar—Suit for recovery of rent (other than house rent), if a suit of 
Small Cause Court nature ; sss Second appeal ee T 
z — ——_—, Boh, IT, Art. 8—'Rent ° ' 5 866 Buit, nature of... 
; Boh, IT, Art, 41—BSuit Us some bound by com- 
mon liability, discharging the joint obligation, to compel their co-sharers to 
make good thair shares ; sas Contribution, sult for — ... $us us 


Parohaser, rights of—Tenure-holder wilfully defaulting to pay rent—Decres under 
Rent law—Purehaser and price settled beforehand ; see Hnoumbrance, annul- 
ment of ... T use aii aa dai — 

——— —— of Hindu widow's estate—Rights purchased, nature of; see Hindu widow 
— Álienation of = Jus een oe - SN 

Putnidar, if proprietor—Sonthal Parganas Settlement Regulation, Bec, 45A. ; ses Suit, 
maintainability of  ... tae eds es ks bes 

Putni Regulation, Sec 17, Para 5,applicability of—Oom pensation, suit iix etna. 
. suit by, for declaration of right to surplus sale proceeds in .satisfaction of his 
` deoreo; ses Priority ... sas T aoe wee ase 
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Putni sale, effect of, on rent decrea; ses Priority iss i ee 


Reasonable compensation— Breach of covenant not to assign—Lease for 999 years— 
Relief against forfelture—Bengal Tenancy Act, Seo, 155—Nominal damages ; 
ste Compensation, measure of ... T pue "n vii 


Reasonable custom—Oustom upheld by Oourt ; sas | Ealighat palas ev m" 


Recelver—Partioular liability incurred, determination of; sea Surety of a Receiver... 
Receiver — Valid discharge — Receipts granted by minor — Payment in excess of 
sanctioned amount of monthly ecpenses— Minor's benefit. — Receiver borrowing 
money to release minor from police custody — Payment to ceríain person for 
minor—Receipt given by minor—Minor, tf liable—Payee, tf sable—Iizpenses 
ancurred—Delatls of enponditure—Over-charges in latigation—~ Receiver sf entitled 
—Racesver, if to bo re-imbursed for payment made io persons appointsd without 
Court’s leave —Excsss deposit at the instanoe of Receiver —Liabiltly of Receiver — 
Borrowing at high rate of interest on account of Receiver’s inierference—Person 
damnifled remedy of. 
Heceipta granted by an infant for payments made to him by the Receiver in 
excess of the sanctioned amount of monthly expensea and which were not 
shown to be applied for his benefit, da not constitute a valid discharge, and 


neither the minor nor his representative is liable to ba charged with the sume: 


go advanced. . 

An amount borrowed ata high rate of interest ‘by the Receiver and paid toa 
certain person as a bribe to the police to obtain a release of the minor from 
custody, for which a receipt was taken from him (the minor) and the money 
was credited in his (minor's) accounts, is, as regards the minor, an unauthoris- 
ed expenditure and the Receiver is not Breed to set up ža claim aa to the 
amount against the payee. 

It ia not auffloient for the Reoeiver merely to show that he paid certain. suma as 
litigation expenses. The Receiver is bound to furnish details of expenditure, 

A Receiver is not entitled to charges incurred for paying the salary of certain 
officers, not necessary for @ischarging the duties of the office, and appointed 
without the leave of the Court. 

A Reosiver in improperly putting forward a olaim for a larger amount than is 
legitimately due to him, is liable, when his accounts are adjusted, for interest 
upon the excess deposited. 

A applied for the discharge of the Reosiver appointed to his estate. The Court 
directed that the estate would be released from the custody of the Receiver as 
soon as his dues wore brought into Court, A endeavoured to raise money with 
a view to make a deposit, While negotiationa were in progress, the Receiver 
wrote a letter to the person who was about to advanoe the money with s view 
to dissuade him from the transaction. A ultimately raised money on.a high 
rate of interest and the deposit was made: 

ae that an enquiry aa to the raising of loan at a'higher rate of interest duo to 

^ the intervention of the Reosiver, was foreign to the matter relating to the 
rendering of accounts by the Receiver, and if 4 had been damnified by reason 
of his improper conduct, a separate suit should be instituted for the determing- 
tion of the -righta and liabilities of the parties, Barada Kanta Sarkar v, 


Rashmani Dasi : ‘as tes is one aa 
— —— "if ontitled—Ovorcharges in litigation-; see- Receiver T ens 
; if entitled-to chargds—Balary of officers appointed without NE of 

Court ; sss Receiver °” ons box iu e^ 
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Receiver 's olaim for-larger ammount than is ligitimately due— Beoeiver's eee to, ` 


pay interest on excess amount deposited ; sea Receiver “ons 
- duty—-Sumt spont- for litigation expenses — Details of ronds) p 
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Sy PAGE 
Revelver’ ’s, liability—Fixcess deposit at the instance of Receivor ; ses Heoever — .. -.118. 
liability to pay interest on excess amount dopoatted— Receiver ' claim for 
larger amount than is legitimately due; see Receiver 2. 118 
Receipt by minor—Payment made by Receiver—Payment in excess ot -avobioned 
ambotnt and not for minors benefli— Valid discharge ; see Receiver T 118 
Reolamation grant —Rent fixed in n perpoiuity —Premlum paid—Tenure; see Tenure l 
t holder ... ' m ái scs T 140 
Re-entry Transter of nonctradsiépabló occupancy holding Landlord nat Sonst: ` 
ing ; sse Non-transferable ocoupanoy holding T 2x ws 5g 
Registered artiole delivered by Post offlae—Inference ; sse Wjsotment, suit for su 455 
Regulation II 0f.1819, proceedings under, value of decisions in: seg ide 563 
Regulation VIII of 1819, Sec. 17, Para 6 ii js "T 1 
Regulation III of 1872, Seos, D, 6. ... T is T n 281 
———— — ——-—, Boos, 6, 0. .. ‘as si s 231 
—— —— ——— —, Bees. 25 Sub-seo, (1) - 25 A aaa Pee .. 990 
. ——— ———, Beo. 296 A n TA 2 .. 108, 112 
——— ^, Becas, 25 A and 25 Baiia, (1) wae m m 290 
Regulation I of 1886, Beo. 70 m $e ʻi -— s 310 
Mee diutius BOO. (1 e, "E are ses vis #10 
Regulation V of 1883, Seo. 9 sis "T Tm ae 281 
Religious-offices, if partible ; ses Kalighat palas ... is 188 
'Recognition'—PB«ngal Land Revenus Sales Act (VII B. O. of 1868), Bec. 12, Ol. (5) 
—Under-tenure—Purchaser, suit by, for ejectment—Settlement officor!'s remark: 
that under-tenure $8 not binding— Bengal TM Act (VIII of 18585), Sec, 201, ` 
BSub-sec, (3). i 
The expression “tenures orented or P E by the settlement proceedings of 
any current temporary settlement” in the third class of Sec. 12 cf Act VII 
(B.0:) of 1868, has reference to Seo. 9, OL (2) and Sec, 14, OL (1) of Reg, VII of 
* 1899. The third clause of Sac. 12 also applies when proceedings have been 
instituted under Chap, X‘of the Bengal Tenancy Act. T 
Recognition implies something more than a mere record Sf'a faot found to exist; 
i$ involves the notion of either aoquieaconce in or sanction of a fact pund to 
exist. Soa ai 
The record of rights — T under Sub-sec. (2). of Bec. 101 of’ tha Bengal 
Tenancy Act contained an entry in respect of the under-tenures claimed by the 
petitioners, The existing rent was mentioned and the new rent settled was 
also stated. But in the remark column a note was made by the settlement’ 
officer to the following effect : “This etmam is not vee upon the Govern- ' 
ment.” ` ; 
Held, that there was no recoghition of the under-tenure in law or in fack and ‘ 
the petitioners were not protested under the third clause of Beo, 12 of Aot 
VII (B.O.) of 1868. Lakshidhar Barta v, Sarada OharanDey At 40 
Recognition, what is; sée " Recognition’ vs h se ue c 40 
Relinquiahmerít, of holding; see Non-transferable ocoupanoy holding PD NOME 5g 


Rent, assessment of—Rent not realised for. many gears— Adverse possession—1jara 
—- Possession without payment of rent after expiry of lease, 
A certain trousa was given in ifara tothe appellante’ predecessor for about 50 


C'' year-ago. They excavated a tank thereafter taking permission from the” règ- ^ 


ov 
^ 


‘Li pondent’s predecessor, Neither the respondent nor his Predecessor ever realised - - 


rent for the tank atid’ its [on ig tha continuance’or ‘alter t bn eapiry ot or ers 


E N. a 


TI? leases ii 
Beld,:(M:that the dara coettuteda good ae to the s ies a imitation by 


Ci? adverse possesion. mt. 


em > vars 


(2) That the dodtfine laid down in Ranisden Y. Dysoh: wüs is applidable; "Allabud. eoe 
Cl dino, Maharaja Birendra Kishore Manikya Bahadur -> „e nis ood BGO 


* 
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Refit, payment of—Legal necessity—Oreditor of Hindu widow; see Hindu widow— 
Alienation ses jas eee dis 


Rent, nuit for—Letters of administration PE copy of will—Indian 2o Acl 
(X of 1865), Sec. 189 —Hindu Wills Act (XXI of 1870), Seo. 2—Probate and 
Administration: Act (V of 1881), Secs. 24, 285—Oourt, if has jurisdiction to decida 
as lo inaceurately drawing up of letters of administration — Tenant, if can invite 
Ootirt to decide as to the ownership of reni— No issue between parties sat up by 
the tenani as io right to receive reni —Insirumeni, validity of, if can bs 
challenged by a stranger. 

The terms of a Hindu will oan be proved only bya reference to the probate or 
letters of administration ag the case may be, 

Where the original will has been lost and ite terms have been s stiafactorily proved 
by secondary evidence, a copy of the terms as found by the Court should ba 
annexed to the probate or letters of administration as the case may be. 

A person to whom the letters of administration has been granted without the copy 
of the will annexed, can apply only to the Court which has granted it, for 
amendment, 

No Court other than the Court of probate is competent to hold that the letters of 
administration had been imperfectly or inaccurately drawn up or, in an investi- 
gation of the proceadings of the probate Court vo hold that the letterg of ad- 
ministration have the sama effeot as if a copy of the terms of the will had been 
annexed thereto. l 

Where it is conceded that either 4 or Bis the landlord of O, and A institutes a 
suit to recover rent from O to which B is joined as a party, if ik is agreed between 
A and B that A is entitled to the rant, it is not open to O to invite the' Court 
to determine whether 4 or B is entitled to recovér rant from him. Sukumari 
Gupta v. Bharat Mandal se oe a 


—, suit for—Limitation—Rent deposited — od PE EE Taney 


Act (VIII of 1885), Sscs. 61, 62, Sch. IIL, Art, 2, (a) —Agreement to pay reniin ` 


cash and kind —Rent in kind to be changed inio one oftcash on failure to deliver 
— (ash sn lieu -of delivery -flwed-—Matr ket rats of rent in kind if can be realised 
— Oral evidence as to market rate, if admissible. 

The period of limitation prescribed in Art. 2, Ol. (a) of Sch. III of the 
Bengal Tenanoy Aob is applicable to a suit for rent whenever rent has been 
deposited under S20. 61, even though the allegation of the tenant that what he 
had deposited was the full amount due at the time, may ultimately prove to be 
inoorreot. 

Section 61 of the Bengal Tenancy Act is applicable toa oase where the parties 
agreed that upon failure to deliver the rent payable in kind, a fixed sum is 
to be paid in lieu thereof, 


Where the tenants agreed to pay Rs. 9 in cash and to deliver a specified quantity 
of paddy, that in default of delivery, they would, year by year, according to 
the instalments apecifled, pay Rs. 89 as the value of the paddy and in a subse- 
quant part of the dooument, it was stated that they would pay Res. 48 in all to 
the landlord, namely Ra. 9 in cash and Rs, 89 ia lieu of the paddy, if it 
remained undelivered : “ 

Held, that the tenants were liable to pay Rs. 89 for the paddy undelivered 
and not its market value at the date of the suit. 


The rights of the parties should be determined upon the terms of the contract 


and oral evidence was not admissible to show that the parties really 
intended to enter into a contract different from what had been entered in the 
instrument. Sas Bhushan Dey v. Umakant Dey... sis = 
ae yearly taking of—Presumption ; seo Ejectment, suit for 


1 
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PAGE 
Rent, in cash and kind—Rent in kind to be changed into one of cash on failure to i: 
deliver—Oash in lieu of delivery flxed—Markoet rate of rent; ses Bent, suit 
for LEE] ste LEE J oan ean ean " "n 158 
—— not realised —lIjara—Possession without payment of rent after expiry of lease— 
Adverse possession ; see Rent, assesamont of i wee “ae 800 
Rent decree, effect of putni sale on ; ses Priority TT Suk - l 
——— , purchaser in exeoution of, if can avoid~~Mortgage socurity tranaformed 
into judgment-debt ; see Priority oes ane TT l 


Rent-free tenure--Inference—~Tenant holding without payment of rent for a ons 
series of yéars—No proof of realisation of rent. 
In a suit for declaration of the Zemindary title to certain landa, for assesament 
of fair and equitable rent thereon, and for recovery of back rent, it was found 
that the defendants were in possession for a long series of years without pay- 
ment of rent and that the plaintiff had not proved that rent had ever been 
realised in respeob of the landa in suit: 
Held, that under the circumstances it could be inferred that the defendants held 
under a rent-free title. Maharaja Birendra Kishore Manikya pansdit s 
Bhoirab Chandra Chakrabarti ase " us iss 395 
! Representative ’—Transferee of a portion of non-tranaferable occupancy holding, 
without consent of landlord, if can apply to set aside sale in execution of rent 
decrees on the ground of fraud—-Civil Procedure Code (1882), Seo. 244 ; see Non- 
transferable occupancy holding .. ee T ve € 52 
Repudiation of tenancy—Transfer of M of non-transferable oceupancy holding— 
Landlord, not adip EE if oan re-enter; see Non-transferabla 
ocoupanoy holding ... js n oes ar aes 52 


Realduary estate—Revenue sale “Tand within residuary estate; ses Burden of proof, 810 


Res judicata —Shebait—Exeocution sale of surplus income from offerings—fuit by 
judgment-debtor and reversioner to set aside sale, withdrawal of-—-Subsequent 
suit by judgment-debtor dismissed—Reversioner, quit by, after jadgment- 
dabtor’s death; ses Suit, maintainability of e sii 860 

Reatitution — Zzecuiion sale— Decree, reversal of —Defenddnt purchaser-— Sale to al 
aside—Morlgaged property sale of—Fund representing mortgaged property— 
Morigage decree—Appropriate remedy —OWil Procedure Code (Act V of 1908). 
Q. XXXIV, R. 4 —Inherant power. 

An execution sale must be set aside upon ravergal of the decree, in case of purchase 
by the deoree-holder in execution of his own deoree or by a person not a stran- 
ger to the suit but a defendant therein, It is otherwise, if the purchaser ab the 
execution sale is a stranger, who is entitled to retain his purchase, The reason 
is that the stranger purchaser cannot be expected to go behind the judgment, 
to enquire into irregularities in the suit ; it ia suffloient for him to know that 
the Court had jurisdiction and exercised if and that the order on the faith of 
which he purchased was made and did authorine the sale. 

In a proceeding for the reversal of the exeoubion sale, the parson whose property 
has been sold must be a party. 

Rule 4 of Order XXXIV of the Oode of Oivil Procedure contamplates a gale of the 
mortgaged properties, but the decree must be suitably modified in exceptional 
circumstances, where a sale of the mortgaged properties may be impossible, 
The Oourt is competent, in the exorcise of its inherent power, to give appro- 
priate directions for the disposal of the fund which representa the mortgaged 
property. N arendra Ohandra Mondol v. Jogendra Narain Ral sis 469 

Revenue sale—Owner of shares of à mousa, purchase by— Purchase, effect of—Incum- 
brance— Adverse possession—Assam Land and Bevenus Regulation (I of 1888), 
Secs. 70, 71. 


You, XX. INDEX OF CASES. 


Revenue sale.—(Conid.). 


An owner of shares in certain specified villages in a mehal sold for revenue under 
Seo. 70 of the Assam Land and Revenue Regulation though not a defaulting 
proprietor, purchases the estate subject to encumbrances, 


Adverse possession isan incumbrance within the meaning of Sec. 70 of the 
Assam Land and Revenue Regulation, Musuzah Bibi v. Brojendra Kishore 
Roy Ohowdhury  ... jus Sii ar ae € 


Revenue sale —Residuary estate, sale of—Suit for possession of land within residuary 
estate; sea Burden of proof... sus (ss ssa iva 


Bevenue saie— What passes—Adwversa possession— Limitation. 

Under a sale held under Act XI of 1859, what is sold is not the interest of tha de- 
faulting owner whichis determined on his failure to pay the Government 
assessment, but the interest of the Crown, subject to the payment of the 
Government assessment, and, therefore, the period of limitation for adverse 
possession against the purchaser at such a sale only commences to run from 
the date of the sale. Maharaja Surja Kanta Acharjya Bahadur v, Barat 
Chandra Roy Chowdhurl is ae aie See Ves 


Revenue Sale Law, Sec. 87 (4), scope of ; ses Sale for arrears of revenue, effect of... 
Revision —Civil Procedura Code (1908), Bec. 115—Deoision erroneous in law, but not 


affecting jurisdiction ; ses Contribution, suit for, what is E wes 
Revision—OCourt’s power to piv ea faots —Einda of justica—Oivil Procedure Oode 

(1908). Seo. 115 ; ses Guardian .. m sisi T 
Revigion—interlocutory order ; ses Jesues, trial of ski eia vs 


Revision petition, when treated as memorandum of appeal; see Eixeoution sale... 


Right, infringement of—No actual damage suffered—Action, maintainability of ; see 
Covenant, breach of us iss "is see ea 


—— to reach water of a tank by definite mode of access —Servient owner, if can 
substitute some other means of access ; ses Prescription sss as 


Right of patties —Contract—Oral evidence of intention, if admissible; see Rent, 
suit for ses : vss $a eee -— 


Sale, execution, setting aside of—Irregularity—Omission to sarve notice under 
Seo, 248, O. P. O, (1832)—Proceeding to be taken ; ses Execution sale 


——, involuntary—Mortgage deoree—Deoree on charge ie made ; 886 Non- 
transferable occupancy holding .. Vis és ‘es 


Bale, validity of—Insolvency—Indian n" Aot, 1848 ü1 and 12 Vict. Oh. m 
Vesting Order—Attachment by judgmeni-oredior previous to vesting order— 
Priority of Official Assignee over attaching creditor—Attaohment, effect of— 
Execution proceedings—Proper proceedings to bind the Official Assignese—Oode 
of Otvil Procedure (Act XIV of 1882), Ss. 82, 948 and 873—Indian Insolvency 
Act, 1848, S. 49, stay of execution proceedings under, 

Where an order vesting the property of an insolvent in the Official Assignee is 
made by the Court having jurisdiction in the insolvency under the Indian 
Insolvency Aot, 1848, such property beoomes vested in the Official Assignee 
from the date of the order, even when it haa been attached in exeoution of a 
money decree, and an order directing the sale of it has been passed. 

Attachment in execution of & money deoree followed by an order for sale does 
not confer on the judgmant-orelitor any charge on the land attached. 

An attachment prevents and avoids any private alienation, but does not invali- 
date an alienation by operation of law such as is effected by a vesting order 
under the Indian Insolvency Act, 1848, and an order for sale, though it binds 
the parties, does nob confer any title. 
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Bale, —(Oontd.). 


Tn execution of their decree the respondents as judgment-creditors attached and 
obtained an order for sale of a colliery of which the judgment-debtors were the 
lessees. Subsequently in the insolvency of the judgment-debtora an order 
vesting the colliery in the Official Assignee was made under the Indian 
Insolvency Aot, 1848, on September 8, 1904. On September 12, 1904, the Judge 
in execution proceedings stayed the sale until further orders, and the respon- 
dents then applied for and obtained an order for the issue and service on the 
Official Assignee of a notice calling upon him to show cause why he should not 
be substituted in the suit for the judgment-debtors ; and the Official Assignee, 
though duly served, took no notice of if. On the expiry of the time fixed by 


the notice for cause to be shown the respondents without further notice to the ^ 


Official Assignee, applied for and obtained an order not only substituting the 
Official Assignee as a party in the place of the judgment-debtors, but directing 
the sale to proceed, and the sale took place, and the respondents, having 
obtained leave to bid became purchasers and obtained the usual certificato, 
which referred to the right, title and interest of the judgment-debtora as the 
property sold. 

The appellant claimed title to the colliery under the Official Assignee : 

Held, that the sale was altogether irregular and inoperative, that the execution 
could not proceed until the Official Assignee had been properly brought before 
the Oourt and an order binding on him had beon obtained by obtaining an 
order for the issue of, and serving him with a notice under section 248 of the 
Code of Civil Procedure, 1982; that the notice served on the Oficial Assignee 
was not a proper notice under the said section 248, but assuming that it was a 
proper notice preliminary to adding him as a party under seotion 82 of the 
Oode, in order to bind him as a party added under that section, he had, after 
being added, to be served with a summons to appear and answer; and that no 
such summons having been served or no order to carry on proceedinga having 
been obtained under section 872 of the Oode, the sale was not binding on the 
Official Assignee. 

Quere. Whether eoe, 82 and 872 of the Oode of Ojvil Procedure, 1889, were 
applicable after the final deoree. 

Held, also, that the judgment-debtors had at the time of the sale no right, title 
or interest whioh conld be sold to or vested in & purchaser, and consequently 
the respondents acquired no title to the property. 

Held, further, that if the judgment-debt was included in the schedule filed by 
the insolventa under the Indian Ineolvency Act, 1848, the executing Court 
was bound to stay the sale under Sec. 49 thereof. Raghu Nath Das 
v. Bundar Das Khetri ies ns A 


—— [or arrears of revenue, effect of — Revenue Sale Law, Sec. 37 (4), Te lof Ganon. 


not in existence, if protected — Incumbranca, void or voidable—Option to annul, 
how to be indicated—~ Formal written notices if essential—Suffictent notice, what 
constilutes. 

Beo, 87, Ol. (4) of Act XI of 1859 contemplates improvements or works of a per- 
manent character ; and thay aro protected irrespective of whether the lease was 
or was not given for the purpose of the work in question. But to afford pro- 
teotion the work must still be in existence or the land be used for the purpose 
of the work. 

Where an under-benure was claimed to be protected under Seo. 87, OJ. (4) of Aot 
XI of 1859 on the ground that the land was garden” land, and it was found 
that the land ceased to be a garden about a quarter of century ago, and tenants 
were settled on the land since then : 

Held, that the fact that there waa once a garden on the land would not protect ib, 
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» Sale.—(Oontd.). l 
The effect of a sale for arrears of revenue is not $pso facto to avoid under-tenures ; 
the purchaser has the option ofavoiding tham or keeping them intact, No 
particular method of expressing an intention to annul an under-tenure is neoes- 
gary, but any unequivocal act is sufficient which indicates the intention to 
annul, and which brings that intention to the knowledge of the under-tenure- 
holder. 
Institution of rent suits by the auotion-purohaser, and collection of renta by him 
from a large number of tenants amounting to obtaining possession of the 
estate through them, by executing deorees passed against the tenants in repu- 
diation of the tenure-holder's title, may be deemed to be sufficient to indicate 
the intention toannulto the under:tenure-holder. Sahodora Mudiall v. 
Sarbosobha Das!  ... ee A í * 404 
—— for arrears of revenus, if ipso jacto avoids nadergeaare§ see Bale tor arrears of 
revenue, affect of  ... 494 
—- of mortgaged properties im possible—Oivil Pesacdacs Code (1908). 0. xxxiv, 
B. 4 —Deoree —Inherent power ; see Restitution id . 469 
—e under a decree against lunatic, a nullity—Lunatic not seprti in Buit ; see 
Lunatio ... xs ds T "rs $us as — 9l 
—-- under Revenue Sale Law, what passes ; ssa Revenue gala ii wie 568 
——— certificata—Title, evidence of—Title, how to ba dion ; 868 ii of 
possession 488 
Sapinda —Colebrook's E A E byf funeral oblations ; ses Hindu Law 
~—Mitakshara six s NM (s 573 
—— —— relationship— Ba I UM when ceases; ses Hindu Law— 
Mitakahara bes n ges js 573 
— relationship, limitation of ; see Hindu Taw—~Mitakehara i P" 578 
oe 
relationship, when arises; ses Hindu Law—Mitakshara paš 578 


Second appeal—Civil Prooedurg Code (1908), 830. 102—-Suit for recovery of money add 
noi for contribution~~Provincial Small Cause Courts Act, Sch. II, Art. 41; see 
Contribution, suit for, what is ive 196 

Second appeal—Madras Rent Recovery Act (Madras Act VIH .of 1865, Bec. 69— 
Oode of Oivil Procedure (Act XIV of 1888), Secs. 584 £ 685—Finding of fact, 
when final. | 

A second appeal les to the High Court from a decreas of the District Court passed 
on appeal under Beo, 69 of the Madras Rent Recovery Aob. 

In a summary suit instituted under Seo, 9 of the Madras Rent Recovery Aot, by 
a Zomindar against hia tenant to enforoe the acceptance by the tenant of a 
patta based on the Asara or produoce-sharing syatem, the sole question was 
whether the substitution of the Veesabadi (money-payment) for the Asara 
system in Fasli 1283 was permanent. The Court of first instanoe relying on 
the Muchtlikas exeouted by the tenant since that year and other evidence found 
that the converaion of the Asara rates into ogsh payments in P'asli 1288 was a 
permanent arrangement, and held that the semindar was not entitled to 
impose on his tenant the patiastendered on the Asara basis. That decision 
was affirmed by the first Appellate Oouré, but the High Oourt in second appeal 
relying on tha Muohilikas alone, held that on their true construction the patta 
tendered on the Asare basis was a proper patta, and that the tenant must 
accept if: 

Held, that the question i in issue was a question of fact, with which the two first 
Gourts alone were competent to deal; that the muchilikas were only a part of 
the evidence on which those Courts acted in arriving at their conclusions ; and 
thatin view of Sees, 684 and 685 of the Gode of Civil Procedure, 1882, the High 
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Second appeal,—(Conid.). 


Oourt acted without jurisdiotion in setting aside the concurrent finding of the 
Court below. Ravi Veeraraghavala v, Sri Raja Bomma Devara Venkata 
Narasimha Naida Bahadur Zemindar Garu jis T us 


Second appeal—Order refusing to set aside execution aale—Deores in rent suit valued 
less than Rs. 100—Decrea-holder suction-purchaser—Oivil Procedure Oode 
(1908), Beo, 47 ; sas Execution sale sx 

—— — Suit for recovery of rent (other than house reni), if a sui of Small 

Cause Count naturs—Provincial Small Cause Oouris Act, Sch. II, Art. 8— 
Oivil Procedure Code (1908), Sec, 109, +f a bar. 

A suit for recovery of rent (other than house rent) is not a suit of the natura 

cognisable by & Oourt of Small Causes; and Bec. 10% of the Oode of Civil 

e Procedure ig no bar to a second appeal to the High Court in such a guit. 

Bahodora Maudiali v. Sarbosobha Dai ... he 

Second sale of tenure, if valid—Tenure previously sold for ite OBSESSA PROS due 
for a previous period ; see Priority evi ivi 

Servient owner, if can substitute some other means of oasis aK to seach water 
of a tank by definite mode of acoeas ; see Pregoription ... s jas 

Settlement Officer’s remark that under-tenure is not binding—Bengal Tenancy Aot 
Beo. 101, sub-seo (2) ; ses ‘ Recognition’... 

Beveral fishery—Government grant— Tidal and savinabie sivaeOhanie in the 
course of the river—Grantee’s right of exclusive flahery ; see Jalkar TE 

Shebait—Reosipt by auction-purchaser of the share of surplus income from offerings 
and appropriation thereof to his own use—Shebaiti title, if affected; see Suit, 





maintainability of ... on T" ade 
, decree against— Execution against what —— see Appeal, €— Hae 
ot : 


i decis E if binds RETE Hnit: 84e E maintainability of ... 
Shebaltl title, if affected —Reoeipt by auation-purchaaer of the share ofsurplus income 
from offerings and appropriation thereof to his own yse; see Suit, maintain- 
ability of as See is wes 
Shebalt’s right to surplus offerings, TR of; seg Suit, maintainability of "a 
Shikm! Ghatwali khorposh, share of, owner of, ita proprietor—' Zemindars or other 
proprietors '—Bonthal Parganas Settlement Regulation, Beo. 25 A; see Buit, 
maintainability of ... T "ii 
' Bhipment ' — Contraoi, construction of ; see dohteade breach of ae e. 
Bigning one's name—~F'ull mental powers-—Inference— Valid disposition of — € : 
age Will . Ves ae is ni n 
Sister and ‘thar E E see Burmese Buddhist Law ... vis 
Bonthal Parganas Justice Regulation, Beo. 9—Suits relating to land in Sonthal 
Parganas-——Settlement finished and duly notified—Sonthal Parganas Settlement 
Regulation, Bec. 5—Sonthal Parganas Act, Beo, 2-H xolusive jurisdiction ; sea 
Mortgage Suit : eee 
Sonthal Parganas Settlement Regulation, Seo. 6—Usury—* All Courts having 
jurisdiction in the Sonthal Parganas "—-Compound intereat ; sse Mortgage suit 
————— ——— ——— Beo. ZHA—Applicability; sea Suit, 
maintainability of ... wee eee i A" ids 

——— ———— Beo. 26A—Oivil Court's juriediotion 
regarding matter decided by Settlement officer ; sas Suit, maintainability of ... 
—————— ———— Beo. 545-À—' Proprietor? — Parson 
holding derivative title under the Zemindar; see Jurisdiction... ae 

— — —— — —— —  — Beo. 25A.—' Proprietor ’—Putnidar; ses 
^ Suit, maintainability of i i ži ia - 
—  —feo, 265A, applicability of ; see Jurisdiction 
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*Bound mind—Round ai the time of giving instruotions for a will—Not able to follow 
provisions of will at the time of signature; sas Will... iss ie 


Sources and development of Burmese Buddhist Law; see Burmese Buddhist Law ... 
Specific Relief Act, Seo, 42—Suit for declaration without consequential relief, when 


can be bronght—Property in defendant's possession ; sse Hindu widow—Aliena- 
iion iss T" eee Kee 


see eae +... 
` 


Statement, record of —Hvidence Act, Beos. 82(8), 88—Hindorsement on cover of regis- 
tered letter as to tender to and refusal to take by, the addressee; see Ejectment, 


Suit for ... En jus Em és ses see 
——  — — in a patition for dede 83 to date of birth of minor—Hvidenoe Act, 
Secs. 11, 82; sae Admissibility . das ate ee 


Step in aid of aia aD naltee accompanying serving peon to identify judg- 
ment-debtor—Limitation Act (1908), Sch, I, Art. 182, Cl. (5); ses Deoree, 
execution of see sg us sss eae 


Subscription and veriflcation——OCorporation, suit by—Plaint signed by ammooktear 
and principal officer—Oivil Procedure Oode (1908), O, 29, B. 1; see Pleading... 


Succession Act, Seo, 46—-Testamentary ospacity ; sse Will ... "Y ees 
Suit, if can be continued by original ee of plaintiff's interest 
pendents lite ; sse Suit, maintainability of . — ius 


—w, maintainability o!—Declaratory suit—JNo prayer for — relief —Pro- 
periy in defendant's possession; see Hindu widow---Alienation: 


m, maintainabllity of —Devolulion of interest pendente lite—Civil Procedure Cods 
(Act V of 1905), O. XXII, R. 10—Guit, if can be continued by original 
plaintif—Oause of action— Decree in such suit, effect of. 

The trial of a suit cannot be arrested merely by reason of the devolution of the 
intereat of the plaintiff. The guccesaor-in-interest may, if he chooses, obtain 
leave of the Court under Order XXII, Rula 10 of the Code of Civil Procedure 
to continue the suit; bui,if he does not do so, the original plaintiff may con- 
tinue the suit, and his successor will be bound by the result of the litigation, 
The consequence will be that the plaintiff, if successful, will obtain a decree 
which will enure to the benefit of the successor. 

The suit, carried on with the leave of the Court by the person who has acquired 
an interest by devolution, is not a new suit. I$ is the old suit carried on at 
his instanoe and he is bound by all proceedings up to the stage when he obtains 
leave to carry on the proceedings. . 

A suit is to be tried in all its stages on the cause of action as it existed at the 
date of its commencement, An exception to this rule, namely, that a Court 
may take notice of events which have happened since the institution of the 
guit and afford ralief to the parties on the basis of the altered conditions, ia 
applied in cases where it is shown that the original relief claimed has, by 
reason of subsequent change of circumstances, become inappropriate or that it 
is neceasary to base the decision of the Court on the altered circumstances in 
order to shorten litigation or to do complete justica between the parties. Ral 
Charan Mandal v, Biswa Nath Mandal .. ue 

~——, maintainabtlily of—Rent, assessment of, suit foscsürant d lardlion of reni in 
respect of alteration in area—Bengal Tenancy Act (VIII of 1885), Beo. 68. 

In a suit to recover possession of a tank on the ground of dispossession or in the 
alternative for assessment of rent, it was found that the land in suit was not 
part of the original holding of the defendant but was subsequently acquired 
and treated as an addition to the original holding, and the Court below refused 
the prayer for possession, but decreed the liability of the defendant to pay 
rant for the game; 
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Bult,—(Conid.). , 
Held, that the suit was not maintainable as not being framed under Sec, 52 of 
ihe Bengal Tenancy Act, though the facts found in the case were such aa would 
have been necessary to find if the suit had been framed as one under Beo. 52, 
Hara Chandra Majumdar v. Maharaja Radha Kishore Manikya Bahadur. 296 
——, maintainability of -Sonthal Parganas Setilement Regulation (III of 1872), 
Secs. 25, 25 A — Zamindars or other proprietors — Bhikmi ghatwali 
khorposh, share of, owner of, if a propristor— Rant payable to ghaiwal—No land 
revenue payable— Plaintiffs remedy, 
No suit lies in the Civil Oourt regarding any matter decided by a settlement 
officer except in cases specially provided for in Sec. 25 A of the Sonthal 
Parganas Settlement Regulation. In order that a case may fall within the 
provisions of that section, it must be shown by the plaintiff that he ‘a 
remindar or other propristor. ' 
The plaintiff claimed a share of a Shikms Ghaiwali Khorposh grant. Rent in 
respect of this was payable to the ghatwal and no land revenue was payable 
direct to the Government and the land was not free from the Government 
revenue : 
Held, that such an interest did not come within the description of a right of “a 
gemindar or other proprietor” in Sec. 25 A of the Sonthal Pargans Settle. 
ment Regulation. Nemo Deo v, Parbati Kamari, .. 104 
—, maintainability of—Sonthal Parganas Settlement Regulation (1I of 1873), 
Secs, 25, 95-A—' Zemindar or other proprietor '—Putnidar, if proprietor. 
A putnidar is not a ‘ proprietor’ within the meaning of Seo. 45-A of the 
Sonthal Parganas Settlement Regulation. 
Held, that a suit for a declaration by a putnidar to the extent of one-third share 
that the defendants who were puinidars to the extent of the remaining bwo- 
a thirds of the property, had fraudulently caused certain land to be recorded as 
their lakheraj in the record of rights prepared under the Sonthal Parganas 
ottlament Regulation, was not maintainable in the Civil Oour& under 
Seo, 26-A of that Regulation. Digambar Das v. Harendra Narayan 
Pandey i 112 
—, maintainability of — Suit to set ada a dore and ode for ub $n session 
thereof on the ground of fraud—OCode of Oivi! Procedure, (Act XIV of 1882), 
8, 244—-Shabait-~Res judicata—Bhebait'a right as such to surplus offerings — 
Succession of Hindu widow to shebasitship—Alisnation by widow of surplus 
offerings —Suit to declare altenation invalid and noi binding-on those entitled 
to succeed the widow as shebait— Receipt of surplus offerings by a person incap- 
abla of becoming ahebait, effect. of— Limitation —Indias Limitation Act (Act 
IX of 1908), Sch, 1, Art. 124. 


Section 244 of the Code of Civil Procedure, 1882, does not apply to a suit brought 
to set aside a decree and the order of sale made in execution thereof on the 
ground that they had been obtained by fraud, 

On the death of a shebait of a temple, who was entitled to receive as such shebatt 
a certain share of the daily surplus income from the offerings to tho temple, his 
widow succeeded to his shsbastiship and accordinly became entitled to receive 
the said share of the surplus income. One J. obtained a money‘ deoree on & 
mortgage granted by the widow, and in execution of that decree the said share 
was sold and purchased by J., who obtained on February 8, 1892, a cartificate 
of sale wherein the property purchased by him was desorbed aa belonging “ to 
the judgment-debtor.” 

The widow and the next reversioner then brought a suit against J, to set aside 
ihe sale. That suit was withdrawn with liberty to bring a fresh suit, Subge- - 

quently the widow alone brought a fresh guit which was dismissed in 1895 on 
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Suit.—(Conid,), 

the ground that it was barred by Seo. 944 of the Code of Oivil Procedure, 
1882. The widow died in 1900, and on January 25, 1910, the said next rever- 
sioner brought the suit against the said J , for a declaration that he was enti- 
tled to receive the said share of the surplus income. Ths High Court upheld 
J’s pleas that the next revarsioner was bound by the decree made against the 
widow in 1895 and therefore his suit was barred by the rule of ras judicata, 
and that his suit was also barred by limitation by reason of Art, 124 of Boh. I 
of the Indian Limitation Act, 1909, which applied : 


Held, reversing the High Court, tht the contention that the claim in respeot of 
the said share of the income was res judicata, was untenable. 


Held, also, that the said J, was not competent to perform, or to provide 
for the performance of the azcred puja tothe Deity at the temple, and 
conseq uently-was incapable of acquiring or holding the office of a shebait, which 
in this case was hereditary, that J. had not taken possession of the shebailship 
and the suit was therefore not a suit for possession of an hereditary office, and 
that the said Arb. 124 did not apply. 


Held, further, that the receipt by J. of the said share of the income and appro- 

priation thereof to his own use did not constitute him the shabait for the time 

being or affect in any way the title to that office ; that by adversely taking and 

appropriating to his own use the share of the surplus income J. acquired no 

title and no right to the said share, that on each ocoasion upon which J. reoeived 

and wrongfully appropriated to his own use the said share of the income to 

which the shebait was entitled J. committed a fresh actionable wrong in respect 

of which a guit could be brought against him by the shebait and that the next 

reversioner’s olaim must be deoreed, Jalandhar Thakur v. Jharula Das ... 860 
——, nature of—PForest rights lease of— Money payable: in respect of forest right— 

Bengal Tenancy Act, Secs. 144 (1), 198 —Provincial Small Oause Courts Act, e 

Soh. II, Art. 8—' Rent, 


The defendants executed a kabuliat in favour of the plaintifía in respect of forest 
rights in a tract of land desoribed by boundaries. The kabuliai stated that for 
a period of one, year, four months and twenty-one days, the exeoutants would 
have the right to cut and take out of the forest all the gajarí trees and all wild 
trees (with the exception of mango, jack íruit, (aj, tel, tamarind and simul 
trees) in ‘olose proximity thereto, of a oiroumferenoe of more than 18 inches 
and one cubit above the ground, on the tract within the boundaries mentioned. 
The consideration for the lease was Re. 469 out of which Rs, 150 paid in cash 
and the balance was made payable in two equal instalments. The defendants 
felled and sold the forest trees, but withheld payment of rent, except a sum of 
Ra. 97 paid in two instalments. In & suit by the plaintiffs to recover the 
balance with interest : 


Held, that the provisions of the Bengal Tenancy Act applicable to suits for the 
recovery of arrears of rant, would be applicable to suoh a suit for recovery of 
money payable in reapeot of forest rights and under Beo. 144 (1) ofthe Aot, 
the cause of action arose within the local limits of the jurisdiction of the Civil . 
Court which would have jurisdiction in a suit’ for the possession of the trees. : p 
That the suit was excepted from the cognisance of tha Small Oause Court aa 
what was payable by the defendants to the plaintiffa in respect of forest See i 
granted to tham, was.in the natare of rent, 
That the term ‘rent’ in ol, (1) of the second Schedule to the Provincial Small . 
Causae Courts Adt is used in a wide sense, Bendi Ali Fakir v, Amud Sarkar, , — 227 


— —, trial of,:if arrested —Devolution of pluintifi’s interest ; sae Bult, Maintainability 
of "TP g 549 o» Ets TP TP aoe 107 
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Suit by a father to appoint him guardian of his sons and to recover oustody of their e 

persons Questions to be determined in such æ suit ; see Guardianship ids 253 
— by some bound by common liability, discharging the joint obligation, to compel 

their co-sharers to make good their shares; see Oontribution, Buit for—Pro- 

vincial Small Cause Courts Aot, Soh, IT Art. 41 ius 200 
—-— carried on by suocessor-in-interest of the plaintiff, natura of; see s Buit, main- 

tainability of T T ane 107 
——- for assegament of sentitan of rent in respect of alteration ali &rea, decree 

if oan be given for ; see Suit, maintainability of m 296 
=~ for recovery of money payable in respect of forest rights — sin, which hs 

jurisdiction to decide—Cause of action, where arises— Bengal Tenancy Act, 

Sec. 144 (1) ; see Suit, nature of . 927 
=~ for recovery of money payable in SES of fotàdi righta—3 uridictlon —Bmall 


Cause Court—Rent; see Suit, nature of . Jka TS s 237 


—— for recovery of rent (other than house hii dt if a axali of Small Cause Court nature 
—Provinoial Small Cause Courts Act, Sch. II, Art, 8—Oiv. Pro. Code (1908), 
Sao, 102, if a bar ; see Second appeal eas 494 
—— not framed under Seo, 52 of the Bengal Tenancy Act—Facts tund 88 Sa 
- have been necessary to find in a suit under Beo. 62 of the Bengal Tenancy Aot ; 


ges Suit, maintainability of .., aes Sus 296 
—— to be tried on what causa of aoHonc Wenantion: wlan applicable ; sse Suit, 

maintainability of ... ive eae 107 
—m— to declare alienation by a Shebait invalid gad not binding on hoke. entitled to 

succeed as a Shebait— Res judicata; sz¢ Buit, maintainability of side 860 
—— to get aside deoree and order of sale made in execution thereof—Fraud—Civ. 

Pro. Code (1882), Seo. 244; see Suit, maintainability of ‘ae 860 


Suita relating to land in Sonthal Parganas—IHxolusive jurisdiction of Settlement 
d Officers or officers appointed by the Lieutenant-Governor of Bengal—Oivil 
Court established under Bengal, United Provinoes and Assam Civil Courts Aot, 





jurisdiction of ; see Mortgage suit sie s - 29] 
Support, right of--Lieesee, if can work mine ae idiin of surface; see 

Mining ! ease — oe ace s.. ase 588 

, right to. when proteobed by injunction ; ste Mining lease - 588 


Surety of a Recelver— Líability, enforcement of—Civil Procedure Code (Act Y 
of 1908), Sec. 145— Interest on balances improperly retained — Costa of proceeding 
in Court — Receicer's. default —Sureiy's lability on ths bond of a BHesceiver 
conditioned for the due discharge of his duties—Particular liability inourred by 
Receiver, determination of, test for— Surely's remedy, 

A surety of a Receiver is liable, to the extent of the amount seoured by his 
recognizance, for the payment of interest on balances improperly retained by 
the Receiver as also for the costs of proceedings in Court, necessarily or pro- 
perly incurred in consequence of the Recsiver’s default, such aa the costs of a 
proceeding to take accounts, of an attachment for failure to account, of an 
application for his discharge and for the appointment of another person in his 
placé, and of any proceedings tdken to enforce the recogniz&noe, 

The liability of a surety upon the bond ofa Heoeiver conditioned for tha dtie 
dischárge of his duties is limited to caBós of a violation ot tlósé dütiéa whisk 
oy properly bé said to be within the $6ope of his áppointttlónt 48 Readivds, 
in other words, tha durety is reaponzible otily in réapeet of Udbility idederdd by 
tid Hedaivér in hia cdpacity a8 Rédeiver. 

To datermind whether d partiduldt liability has bean ihdurréd by the Haakivar id 
his capdoity as Receiver, the tést to ba applied is, sould tha Redéivét be made 
aocotintable in that respect in the sccount proceedings }.if he could not, tho 
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Surety of a Recelvar—(Conid.). 
surety is not liable; if he could be held liable in that proceeding as Receiver, 
the suraty is liable. 

A surety of a Receiver, after satisfaction of the clalm of the person to whom 
the latter was bound to pay, stands in his place to the extent of the payment 
made by him, and ia to be reimbursed from the sums ordered to be paid to 
the Receiver, without derogation of his right to sue the Receiver. Rashmani 











Dasi v. Baroda Kant Sarkar... s "Y kel T 
of a Receiver, extent of the liability of; see Surety of a Receiver wes 
of a Receiver, liability of-—Balances improperly retained, interest on ; see 

Surety of a Receiver .. £5 m is aie 
of a Receiver, liability of—ÜOosta of pvoeasaine iu Court; see Surety of a 

Heceiver ... ies T iss 


+s.. “oe 





of Recsiver, rights of ; sea Suraty of a Receiver 

Burety's liability on the bond of a Receiver conditioned for ihe due PEE of his 
duties ; see Surety of a Receiver T T "€ 

Tank, right to take water from—Right to reach water by definite meds of &O0088— 
Bervient owner, if can substitute some other means of aoces8 ; see Prescription. 

Tenant, if can invite Court to decide as to the ownership of rent—No issue between 
parties set up by the tenant as to right to racsive rent; ses Rent, suit for... 

Tenant holding on after expiry of lease of immoveable property taken for stationary 

ahop, position of—Monthly tenant—Notioe—Transfer of Property Act, Sec. 





107 ; see Hjectment, suit for — ... aaa iss dis 
holding without payment of rent for a long series of rent = Rant, realisation 
of, no proof of ;‘sse Rent-free tenure dis T E des 





reserving a portion of land to bs cultivated by himself, if a tenure-holder— 
Bengal Tenancy Act, Seo. 5, Sub-Ssc. (1) ; see Tenure-holder ud 
Tenure-~Reclamation grant-~Rent fixed in perpatuity—Pramium paid; ses Tenure- 


holder ... T ree 
——-, second sale of, if valid-sfanura ueviately sold for its arrears P EN dus 
for a previous period ; sea Priority ds woe one 


Tenure-holder—Bengal Tenanoy Act (VIII of 1885), Seo. 5, Sub- sscs. (1) and (5).— 
Presumption, if rebutled—Tonure-holder reserving a portion of land to be culti- 
vated by himseif— Land partly cullivaisd by under-ienani and parily by tenant 
--Lease, construction of. 

A parson who has acquired from a proprietor a right to hold land for the purpose 
of collecting rente or bringing it under cultivation by establishing tenants on it 
ie prima jacie within the definition of a tenure-holder in Beo, 5 (1) of the 
Bengal Tenancy Act, but there may be other persons. who are tenuce-holdera, 
although they may not have aoquired a right to hold land for the purpose of 
collecting rents or bringing it under cultivation by establishing tenants on it: 
in other words, it is possible for a person to be a tenure-holder, although a part 
of the land in his occupation is cultivated by himself, and was intended to b 
cultivated by himself. The fact that the land has heen oultivated by the 
under-fenants is perfeotly consistent with the inference that the tenant isa 
tenure-holder, although he has reserved a portion of the land to be cultivated 
by himself or by his servants, 

The presumption of a tenant being a tenure-holder, arising from holding an area 
exceeding 100 standard bighas, is not rebutted by showing that he has reserved 
a portion of the land to be cultivated by himself or by his servants. 

Where a grant was made im order that the grantee might cultivate the land 
after making it fit for cultivation at bis own expense.by his own efforts and the 
lease also provided that "the grantee may enjoy the land by cultivating it or 
having it cultivated ; and that it will be competent to the grantee to make such 
other arrangements or adopt such other meang as he might consider necessary 
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Tenure-holder.—(Contd,). 
for. cultivating the same and that the grantor would not raise any objection 
thereto :" 

Held, that the terms of the lease did not negative the statutory presumption 
under Sec. 5 (5) of the Bengal Tenanoy Aot. 

Where the grant was for the purpose of reclamation, and the grantea was expeot- 
ed to reclaim tha land at his own expense, and in the lease, there was a period 
of remission fixed, during which no rent was to be paid on account of the land 
itself, the rate of rent itself was fixed in perpetuity and a premium was :paid 
by thé grantee to the grantor : 

Held, that the grant was intended to bethat ofa tenure. Bibhudendra Man- 
singh Bhramarbar Ral vc. Debendra Nath Das sis oa T 

Tenure-holder, willully defaulting to pay rent—Decree under rent law-—-Purohaser 
and price settled beforehand— Purchaser, rights of; ses Einoumbranoee, annul- 
ment of ... ons wee aa vee ic Rae 

Tenures, created or recognised by the settlament proceedings of any currant temporary 
ae&tlament— Bengal Land Revanue Salos Act, Seo. 12, Ol. discas Tenanoy 
Aot. Ohap. X, proceedings under ; see Recognition T" T 

Testamentary capacity—Burden of proof—~Burden, how discharged ; ses Will 

——— onpacity—lndian Succession Act, Bec. 46; see Will 








——— capacity, what is; ses Will Ls ds vis 
Teatator—Oapacity to make a valid will; see Will... T «is es 
Thakbuat proceedings, value of decisions in; see Eatoppel  ... fas ae 
Time, running of—Notice, issuing, order, date of—Notioe under Sec. 248 of the 

Code of Civil Procedure ; see Decree, execution of Vi i 
Title—Original grant not forthcoming—Dealing with property for over - 60 yeara— 

Desoription of parcel in deads— Boundary, fixing of; ase Possession ads 
Trains, running time of—Presumption; see Hijeotment, suit for - 


Transfer, noi by sale, of non-transferable occupancy holding —Laudlord, not PETREA 
ing—Levdlord, if can re-enter; see Non-transferabla oopup vacy holding 
of part of non-transferable ocoupanoy holding~Landlord, not consenting— 
Landlord, if can re-enter; se8 Non-transferable ocoupahcy holding ska 
of non-transferable ocoupanoy holding — Landlord not consanting—Re- 
entry ; see Non-tranaferable ocoupancy holding iss ove eee 
of whole or part of non-transferable occupancy holding, if and when opera- 
tive against others; sse Non-transferable occupanay holding one 
Tranafer of Property Act, Secs. 2 (c), 106, 107, 116—Ijaradar granting lease for T 
dential purpose—Termination of ijara lease in 1884—~Lessea ae over, 














position of ; sse Ejectment, suit for ET " 
—;: , Beo, 58—Applicability to moveable property; see Deed of 
assignment e em 


, Beo, 35— Parties iut ésta. Manager of a dala Hindu 
family, if and when represents all other members ; ses F'oreolosure suit 
———— ==, Beo. 107—15 days’ notice, how calculated; sas "E 
ment, sult for ...  ... vss eva iss 2s 
, Sac. 107— ease ie salon shop—Holding over— 
Position of lessee ; seg ie Wiestinent. guit for ... 
—, Geo, 116-——'Agroeement to theg pontes! —Implied T 
ment ; sce Hijeotment, auti for ... “es ee one 
——-~, Bec. 11 6—'Agreement to tha diuo ; 146 Ejectment, 
guit for ... 25s ids «és ves eee 
LÀ — — —— ————, Bec. 116—' Legal representative '—Becond ijardar: see 


Ejectment, suit for . aes vis ss Wi vei 
— —— ^, Bec, 116, ofast of ; sea Ejeotment, suit tor us "ERE 
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Transferability—Tenure or holding non-transfetable ; see Under- raiyati holding ... 
———— — —— Transfer of Pappor Act, non-applicability of ; sce Under-raiyati 
holding ... s P Sas ses tas = 


Tranaferee ofa portion of a non-transferable ocaupancy holding, if oan recover posses- 
sion from landlord--Borcible dispossession ; ses Non-transferable oocupanoy 
holding ... iss aes is ie 

of a portion ott non transferable occupancy kolding, without consent of 
landlord, if can apply to set aside sale in execution of rent deoree on the ground 
of fraud—' Representative’—Uivil Procedure Code (1882), Beo. 944 ; see Non- 
transferable occupancy holding iss ‘ee ds 

— of pordon of non-tranaferabla ocoupancy holding without landlord's 
consent, if a "representative " of judgment-debtor ; see Non-transferable oocu- 
pancy holding a "m T aoe 

Trial of a case piecameal, REN of : see Iaauea, trial of E 

Unadjadged lunatio, Court assuming jurisdiction over—-Proceeding, if a nullity; 





see Liunatio vss vus 
Under-lessee, if liable for covenants in che TREATS and under. inis Vilatións 
between; sea Covenant, breach of avs s 


Under-raiyat— Lease, writien, for a term of ysars — Tenant, ‘death of, before siis 
of term— Heritability — Heir holding over after expiry of leasa— Hjectment, suit 
for—Notice, if necessary— Bengal Tenancy Act, Sec. 49 (a) - Contract. Act, 
Sec, 87. — 

An ordinary holding of an under-raiyat from vear to year ia notin itself herit- 
able, and there is nothing in the Bengal Tenancy Act which makes it 
heritable, Buta leasehold property under the Bengal Tenancy Act or under 
any other Aot, if it is for.a term of years, ia necessarily heritable, Inasmuch aa 
the contract enables the leases to remain in possession for the full term. An 
under-raiyati cannot therefore be said to be under no circumstances heritable. 

Where, therefore, on the death of the original tenant of a raiyat, holding under 
a written lease for a term of years, before the expiry of the term, his son 
succeeded him as an under.raiyat, and went on cultivating the land after the 


expiry of tha lease : . f 
Held, that he was liable to be ejeoted without a notice to quit. Nirode Mohan 
Dey v. Jagarali — ... T ii ios sa 


Under-ralyati holding. it heritable; see Under-ralyaí 

Under-ralyati holding, iransferability of —Transfer of Property Aot (IV of 1882) 
Bec, 117-—~Relinquishment, what constitutes—Hyectment, suit for--Khas possea- 
sion, recovery of — Bengal Tenancy Act (VITI of 1885), Sec. 49 applicability of. 

When a tenure or holding apart from the Transfer of Property Act is not trans- 
ferable, it cannot become so unless it is expressly made so by goma other statute. 

An under-raiyati holding is not therefore transferable, inasmuch aa it is 
excluded from the operation of the Transfer of Property Act, and the Bengal 
Tenancy Act does not make any provision as to ite transferability. 

Where an under-raiyat transferred hia entire holding to a third person, and 
there waa no proof of payment of rent or of any arrangement mada to pay 
the rent, and thus there was s reiinquishment of the holding. 

Held, the landlord was entitled to euter on the holding and recover khas 
possession of the same, 

Section 49 of the Bengal Tenancy Ack does not apply to the case of an under- 


raiyat who has relinquished his holding. Amirennessa v. Jinnat All — 
Unqualífied declaration asked for—Qualified declaration, if can be "ER 
Discretion ; ses Declaratory suit ae a T" 
Unreasonable custom, legal effect of ; ses Kalighat palas —... = ike 


am mD retrum custom, what is ; S384 Kalighat palas TP ers e.. 
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Valid custom, essentials of ; see Kalighat palas is ES iss 
— Gischarge— Receiver making payment to minor in exoess sanctioned amount and 
not for his benefit— Reoeipts by minor; ses Receiver ... wes 


Yendor and Purchaser—Oonveyance by executor as beneficial giner- Bona fide pur- 
chaser for valus—" All estate, rohi and title ° of vendors——Deed, tnterpreiation 
of. 

Certain vendors as beneficial owners executed a deed purporting to sell and 
convey certain property, which was part of a testator's estate, to bona fide 
purchasers forvalue. One of the vendors was the testator’s sole surviving 
executor who alone was competent as executor to sell the property, but he did 
not purport to convey in that capacity. The vendora granted, sold, and 
conveyed the property to purchasers together with “ all the estate, tight, title, 
interest, claim and demand whatsoever of the vendors unto and upon’’ the 
property sold :— 

Held, that all the vendora conveyed all the title and right that they possessed in 
the property, and that undoubtedly included the right and title which one of 
them possessed as executor and consequently the purohasera acquired a good 
title; and that it was not proper to infer from indications in the deed and in 
the conduct of the parties that the intention was that only the beneficial 
interest possessed by the vendors should be conveyed since that inference 
was to contradict the deed itself. Pura Sundari Dasi v, Bifraj Nopani 
reversed. Bijraj Nopani v. Para Sundary Dagaee ... 

Yesting order—Attachment by judgment-oreditor previous to vesting orders Beati 


of Official Assignee over attaching creditor; sese Sale, validity of ... Sen 
11 and 12 Vict. Oh. 21, Sac. 49 m E dst sas - 
24 and 28 Vict. C. 104, Sec. 16 n - Sea Pee fes 


Ward of Cours, if can marry without consent of ere sse Guardian and Ward ... 


Wl—IJndian Succession Act (X of 1865), Stc. 46 —Testamentary capacity—Burden 
of proof—Witness’s assertion. that the testator was in full possession of his 
sensas, value of — Wil, terms of, unusual—Testamentafy character, evidence of, 
doubtful —Menial powers—Valid requisites —Sound and disposing mind — 
Signing of one's name, 

The testator must be of sound and discerning mind and memory, so as to ba 
capable of making a disposition of his property with sense and judgment in 
reference to thd situation and amount of such property and to the relative 
claims of different persons who are or might be the objects of his bounty. 

Where a tastator is of sound mind when ha gives instructions for a will, and at 
the time of signature, accepts the instrument drawn in pursuance thereof, 
even though not able to follow ite provisions, he is deemed to be of aound mind 
when it is executed. 

Mere ability to sign one’s name does not necessarily imply the possession of the 
full mental powers requisite for a valid disposition of property. Nor is it suffi- 
alent to show that the testator was conscious when he executed the instrument. 

The burden is upon the propounder of the will to show that the testator had 
testamentary capacity, that is, capacity to comprehend the nature and effect 
ot his aot: to discharge this burden, i¢ must be shown that he was able to 
dispose of his property with understanding and reason that he was able to 
realise his position, to appreciate his property and to form a judgment with 

respect to the partles whom he decided to benefit. ^ 

An assertion by a witness that the man was in full possession of his senses at the 
time of making of the will, is of little value; it is merely an expression of hia 
opinion, the value of which lia ina PME measure on the facts observed 
by him, is es "A l 
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A Oourt will not reject à will merely because its terms appear extraordinary, 

against clear evidence of dua exeontion by a competent testator, Bus where 

the terms ara unusual and the evidenos of testamentary capacity doubtful, the 

vigilance of the Court will be roused, and, befora pronouncing for the will, the 

Court will require to be satisfled beyond all reasonable doubt that the testator 

was fully cognisant of ity contents and in a condition to exercise and did 

exercise thought, judgment, and reflection respecting the act he was doing, 
It is always difficult for judges who have nob seen and heard the witnesess fo re- 

fuse to adopt the conclusion of fact of those who have, This principle embodies 

the general rule, but is not of univorsal application; and where the case is ona 

nol so much of estimate of credibility of the witnesses for the propounder of 

will, who hava been believed by the trial Oourt, as of the effect of their state- 

ments on the assumption that they have spoken the truth, the appellate Court 

will not hesitate to reverse the judgment of the primary Court, if good grounda 

are made out. Buail Kumar Banerjee v, Apsari Debi wae —- 501 
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THE ANNALS OP THE BENGAL BAR.—(Continued.) 


Soon after Piffard’s case the Hon'ble Judges of the High 
Court had to consider a similar question in the matter of 
I. W. B. Money of the Calcutta Bar. But the procedure adopted’ 
in this case was different from that adopted in Piffard’s case, 
where, as has been mentioned before, rules were issued against 
the parties guilty of contempt and after the hearing of the rule 
the offending parties were given an opportunity to purge 
themselves of the contempt and after they tendered apology 
the Court discharged the rules. But in Mr. Money's case, the 
learned Judges, instead of issuing a rule on the offending counsel 
to show cause why he should not te committed, passed a 
resolution showing what they thought of the matter, which was 
sent through the Registrar of the High Court, Appellate Side 
(H. T. Prinsep afterwards Sir Henry T. Prinsep J.) to Mr. Money; 
who after consulting his brother members of his profession, 
apologised to the Judges, before whom he made the objection- 
able remarks. 


On the 12th December, 1863 before the sth Division Court 
consisting of Kemp and Campbell JJ. Mr. Money a member 
of the Calcutta Bar made certain remarks, to which exception was 
-taken by the learned Judges. The learned Judges (Kemp and 
Campbell) sent statements in writing narrating what had happened 
before them to the learned Chief Justice. Mr. Money also 
submitted his case to the learned Chief Justice. Then after 
some correspondence between Mr. Money and the Registrar 
of the High Court, the learned Judges on the 16th January 1864 : 
passed a resolution which they sent to Mr. Money for neces- 
sary action (f. ^, to tender apology to Kemp and Campbell JJ.) 
There were three charges against Mr. Money. This resolution 
contains all the material facts of the case and was signed by 
(1) Sir B. Peacock (2) A. T. Raikes (3) G. Loch (4) H. V. 
Bayley (5) C. Steer (6) W. Morgan (7) W. S. Seton-Karr (8) 
TL. S. Jackson (9) E. P. Levinge and (10) E. Jackson. 


; ^ This resolution clearly shows how far the privileges of the 
Members of the Bar can go. The facts stated in the resolution 
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arej—''The Judges having fully and maturely weighed and 
considered the several statements, have formed the following 
opinion :— 

rst—As to the words used in addressing Mr. Allan, (vakeel 
for the appellant.) 

According to Mr. Money’s own statement it appears that, 
when he rose to reply, he addressed Mr. Allan in a tone and 
manner probably betraying indignation, charging him with 
endeavouring to mislead the Court by "statements as to the 
operation of the conveyance to his client, which, as a former 
attorney of the Supreme Court, he would not have thought of 
‘addressing to Judges who knew anything of the matter ;” 
even if the words “who knew anything of conveyancing” 
instead of the words who knew anything of the matter” 
had been used, it would not have made any very material 
difference. It was perfectly open to Mr. Money to explain 
to the Court what was the practice of conveyances, or the effect 
of a transfer of the dry legal estate, and he might in his 
argument have referred to and explained any technical rules 
of the English Law of real property, for the purpose of proving 
to the Judges, if the fact were so, that Mr. Allan's contention 
was erroneous; but it was very irregular and indecorous to 
address Mr. Allan, and to accuse him of intending to take 
advantage of the ignorance of the Judgeg of the matter, and to 
mislead them by statements which he knew to be incorrect. 

The Judges are of opinion that it is irregular for any counsel 
to address his opponent at all, and highly improper when his 
language is intended to convey censure, or assumes the tone of 
indignation. If Mr. Money had adopted the regular ccurse of 
addressing the Court, he could scarcely have committed so grave 
"an error as to tell the Judges to their faces, and in the face of a 
public in open Court, that they knew nothing of the matter, 
and that Mr. Allan was wilfully endeavouring to mislead them 
by statements which he would not bave dared to address other 
Judges. 

Mr. Money however now admits that incautious wording 
of his phrase was highly improper. He sees that it has given 
serious offence, and in his last letter has made an apology, which 
appears to the Judges, before whom the matter has been brought, 
to be ample in its terms, and to be ofe which, if addressed 
to the Judges of the 5th Bench in open Court as publicly as the 
language was used, will doubtless be fully accepted and openly 
acknowledged by them, 
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and.—Às to the words reported by Mr. Justice Kemp 
“I cannot allow you" (meaning the Judges) ' to see this paper, 
civilian Judges and Judges of all grades in the Moffusil are too 
much in the habit of indiscriminately receiving all documents, 
whether admissible or not, as evidence, and I am determined to 
` protest against this system." 

Such words, if addressed to the Bench consisting as it did of 
civilian Judges, must have been highly offensive. The refusal 
to allow the Court to see the paper, coupled with the express 
determination to protest against this system which Mr. Money 
was then stigmatizing, could not bave been understood in any 
other sense than that of including the Judges whom he was 
then addressing in the term civilian Judges. 

Mr. Justice Kemp asserts positively that words to that 
effect were used and he adds—" It was not so much the mere 
words, though taken Per se they were sufficiently discourteous 
and uncalled for that I complain ; it is the demeanour, the tone, 
the gestures with which those remarks were made tbat made 
them so offensive, and of which it is very difficult to give an 
adequate idea in a narrative." 

Mr. Money in his last letter disavow, any intention to 
offend and states his belief that he spoke of the Judges. in 
the Mofussil without the distinction of civilian or otherwise, He 
says also, that he has no recollection of using the words “I cannot 
allow you to see this paptr.” But he does not deny that these 
words were used, and he "cannot say what were the words which 
he did use," Hs also says that he cannot pretend to be able 
to form an opinion as to his tone-and demeanour, but refers the 
Judges to Mr. Allan and the other pleaders present, as to how far 
his tone and demeanour are habitually respectful or otherwise, 
and he declares that he had no intention of making his tone 
and demeanour expressive of anything but confidence in his 
client's case. 

The Judges think it wholly unnecessary to apply to Mr, 
Allan or to the other pleaders for the information for which 
ihey are referred to them. They have perfect confidence in the 
accuracy of Mr, Justice Kemp's statement, and in the absence 
of.any express denial by Mr. Money of its correctness, they must 
act upon that statement, They consider that the words used 
were exceedingly offensive, and as Mr. Money in his letter 
disavows any in:ention to offend, and the Judges are of opinion 
that he ought not to hesitate to express openly in Court to the 
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two learned Tiira his — ihat in his zeal for his de 
he should have used language or assumed a demeanour open to 
Mmisconstruction, and which he never intended to bear the 
‘construction put upon them. 

3rd.—As to Mr. Money’s conduct with respect to the 

- printed paper. produced by Mr. Allan. 
| It appears from the statement, both of Mr. Justice Campbell 
and Mr. Justice Kemp, that previously to Mr. Allan's putting 
_the paper on the table of the Court the Judges had ordered it 
_to be handed up. 
. There is no doubt that Mr. Money then took the paper 
in his hand. He disclaims all intention of intercepting it, and 
seems to have been under the impression that Mr.. Allan was 
then tendering the paper as evidence, and to have taken it up 
in order to object to it. He probably had not heard the 
direction of the Judges to Mr. Allan to hand up the paper. 

He says " I suppose that while I was discussing with Mr. 
Allan about his bringing a witness, something must have fallen 
' from the Judges about the reception of the paper, but if so 
I did not hear it.” 

T . It was certainly very Gquegeias for Mr. Money to be ences 

with Mr. Allan about his bringing a witness instead of addressing 

himself to the Court or attending to,their remarks, and it is 
' generally to such irregularities that the, origin of misunderstand- 
ings, when they arise in Court, may be traced, The Judges acquit 
Mr. Money of intentionally intercepting the paper, though 
doubtless, to the two Judges who had ordered the paper to be 
handed up, Mr. Money's conduct must have had the appearance 
of intercepting it. 

The Judges do not collect from the statements that the 
Court had determined to admit the document as evidence, 
but they understand that the two Judges merely ordered the 
paper to be handed up for their inspection. 

The Judges are willing to deal with the case as though 

' Mt. Money’s understanding that Mr. Allan was then tendering 
the paper in evidence was a correct one, and here comes the 
main point. It is admitted by every one that Mr. Money took 
' the paper into au hand, Mr. Justice cam pbell then said " let me 
` look at it again.’ 

Mt: Money said "the paper had already been improperly 
‘ brought to thetr Lordship’s notice and was now again formally 
- fendéred and that his object was ta prevent its being sa’ received 
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or being again lovked at by the Court, unless their Lordships 
decided that it was receivable as evidence without any witness 
proving where it came from." 

The Judges cannot doubt the accuracy of the statements 
made by Mr. Justice Campbell and Mr. Justice Kemp, that 
Mr. Money did;refuse to allow them to see the paper at that 
time, or the statement of Mr. Justice Kemp that he used the 
words remarked upon in a previous part of this letter. "I 
cannot allow you to see this paper, Civilian Judges and Judges 
of all grades in the Mofussil are too much in the habit of indis- 
criminately receiving all documents, whether admissible or not as 
evidence, and I am determined to protest agaiust this ‘system. ” 

Taking all the statements into consideration, it appears 
clear that Mr. Money still persisted in retaining the paper until 
he should Have been heard, and that he was informed that he 
-could not impound the paper, and could not be heard until -he 
had delivered it up. 

There can be no doubt that Mr. Money was fully informed 
by Mr. Justice Campbell at least that he insisted upon obedience 

ito the order, and that he considered that he was being insulted 
by its being openly set at defiance, for from Mr. Money’s own 
statement it appears that Mr. Justice Campbell said ' I have told 
you to give that paper to. the officer of the Court, and.unless you 
do so I won't sit here to be insulted by my orders being openly 
set at defiance,” ° 


Mr. Maney says that this declaration of Mr; Justice Campbell 
surprised. him, and he admits that his astonishment did probably 
influence his tone and demeanour. He still retained and claimed 
his right to retain the paper until his argument should haye 
been heard. . 


Mr. Justice Campbell then said “Mr. Money, if you don't 
directly heard over that paper to the officer I shall leave the 
Court." 

It was then that Mr. Money answered in the memorable 

- words of Lord Erskine " I know my duty as well as your Lord- 

ship knows yours " implying what Lord Erskine expressed, that 
. he would not alter his conduct, and claiming to have his objec- 
- tion heard before he handed the paper to the Court. 


Here then was a direct refusal by Mr. Money to hand over 
-the paper until he should have been heard, and he retained the 
paper in his hand until Mr, Justice Campbell 1dft the Court, 
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Tne Judges are of opinion that there is this great difference’ 
between the present case and that in which Lord Erskine used 
the words quoted, viz, that Lord Erskine was clearly in the 
right, whereas Mr. Money was clearly in the wrong. 

Mr, Money had no right to retain the paper until he had been 
heard, either as to its admissibility in evidence, or as to the right 
of the Judges to order him to deliver it up. 

The paper did not belong either to Mr. Money or to his 
client, it had been placed by Mr. Allan under the control of the 
Court, and the Court had most undoubtedly a right to order it to 
be handed up to them, or to be placed in the hands of the officer 
of the Court. 


If the nuthee had been handed to Mr. Money and he dis- 
covered amongst the Exhibits filed a document bearing against 
his client which had been rejected by the lower Court, and the 
two Judges had ordered him to deliver the nuthee to the officer, 
he might, upon the principle for which he now contends, and 
upon thé gróund that the Judges might make an improper use 
of the paper and allow their minds to be warped by it, have 
refused to obey the order until the Judges should have heard 
his argument as to the admissibility of paper, or as to the right 
of the Court to order the nuthee to be delivered up. 


There can be no doubt that, when a paper is tendered in 
evidence, the Court haga right to inspect it before they decide 
as to its admissibility, and that they are not bound to act upon 
the statements or admissions of counsel as to the character or 
contents of the paper without looking at it themselves. 

Mr. Money was clearly mistaken in thinking that the receipt 


of the paper by the officer of the Court to look at it, would in fact 
have been the receipt of it in evidence, and also in his contention 


that the order of Mr, Justice Campbell that he should deliver over 


the paper to the officer of the Court for the Judge's inspection 
amounted to a "direction to him to admit the paper as evidence," 
or “to cease objecting to its reception as evidence." 


The Court did not refuse to hear his argument as to 
whether the paper was admissible; all they refused to do was 
to hear him until he had delivered over the paper. Neither 
the independence of the Bar nor that freedom of speech which is 
their undoubted right was placed in jeopardy by the orders of the 
Court, nor could Mr. Money's client have been in the least decree 
prejudiced by tlfe inspection of the paper by the Judges. 
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e Tt is scarcely necessary to advert to that part of Mr, Money’s 
statement in which he alludes to the fact that the senior Judge 
had only been questioning him and meeting his arguments, but 
had never told him to deliver over the paper to the officer. 

The two Judges were sitting together, and it was unnecessary 
that the order should be repeated by both. It was quite sufficient 
for one of the Judges to give the direction, whilst the other was 
present without expressing dissent. 

The Judges are of opinion that the conduct of Mr. Money, 
after the Judges had retired, was exceedingly unbecoming 
and  indecorous, According to his own statement, he 
appealed to Mr. Allen if he was not entitled to be heard 
before the document was put into the hands of the officer, 
in other words he appeals to Mr. Allen as to whether he was 
not right and the Judges wrong. He admitsthat his voice was 
loud and angry at that time, and even then he declared that he 
would not yield his client's interest without being heard,  'This 
declaration, though not made in the hearing of the Judges, 
was made in open Court ina loud and angry tone, Mr. Money 
still retaining the paper in his hand. 

Mr. Money in his last letter denies that he had any intention 
to disobey an order of the Court, or of either of the two Judges, 
and he expresses his regret that his desire to establish a great 
principle should have led him to delay compliance with Mr. Justice 
Campbell'sdirections. It was however clear to the Judges that, 
whether he intended it or not, hedid disobey the order of the 
Court, and that he did so without any sufficient justification or 
excuse, and that, as the whole affair took place in open Court, it 
is due from Mr. Money to offer in Court, as publicly as the offence 
was given, a suitable apology for his demeanour and conduct, as well 
as forthe expressions of which he made use. The Judges enter- 
tain no doubt that after this expression of their opinion Mr. Money 
will do what is right, and they have postponed the consideration 
of the subject until a week from this day, in order to give him 
an opportunity of doing so. They feel sure that they need not 
remind him that to express publicly to the two learned Judges an 
apology and feeling of regret such as are contained in his last 
letter, so far from being derogatory, will well become his profes- 
sional character and station. 

Mr. Money in his first letter complains of the treatment 
which he received, from the twolearned Judges, and in his last 
letter he says, that he has explained and apologized for his language, 
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disclaimed all reflections whether general or particular, and has, 
expressed his regret for any involuntary. offensiveness in his, 
language, his tone, or his demeanour. He complains that neither 

of the Judges has shown any justification for his ill-treatment, 

or expressed any regret, and be submits that his first ill-treatment, 

which could haveibeen explained and excused on the acknowledg- 

ment of the mistaken view of the motives under whlch it occurred, 

is adopted and increased by the statements of the two Judges 

without being justified, and that he is all the more entitled to 

redress. 


But Mr. Money should bear in mind, that his explanation, 
apologies, and disclaimer were not expressed to the two Judges, 
but in his last letter to the Chief Justice. The two Judges 
were bringing to the notice of their brethren the conduct of 
Mr. Money, and they have ‘never considered it necessary to 
justify their own. 


_ Further, Mr. Money should have his attention called to the 
fact that his first letter ' contained no apology or expression of 
regret, and that it contained many offensive remarks which ought 
not to have been contained in it, 


If the two Judges had thought fit they might have enforced 
their order by treating Mr. Money’s disobedience as a contempt 
of the Court. If they had committed him for contempt of Court’ 
the other Judges could not have interfered with their order, 
the two Judges themselves would have been the sole Judges of 
whether a contempt had been committed or not. They however 
adopted a far more lenient course, but it is equally out of the 
power of the other Judges to interfere. It is true that Mr. 
Justice Kemp threatened to send for the -serjeant and to have 
the Court cleared unless Mr. Money would obey the order 
of the Court and hand over the paper, and that both the Judges 
subsequently refused to hear him in the case. If they were 
justified in making the order which Mr. Money persisted in 
disobeying (and the Judges think that they were so justified) it 
was due to the dignity of the Court to enforce their order, 
and the two Judges, were clearly not bound to hear Mr. Money 
in the case after they had been treated by him with open 
contempt in Court. 


Mr. Money’s last letter enters into many questions which 
are wholly irrelevant to the main subjects of complaints. For 
instance it is wholly immateria] whether the two Judges left 
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the Court at the same time or separately, whether.they came 
into Court again together, or Mr. Justice Kemp came in first. 

There is no doubt that what Mr. Justice Kemp did after his 
return into Court was with the assent of Mr, Justice Campbell, 
and neither of the two Judges has attempted to dispute it, 

Mr. Money complains that the .tatements of the two Judges 
seem to imply that he deserted his client's case by leaving the 
Court when ordered to do so, and he says that neither of the 
Judges answers his statement, that he was told that they refused 
to go on with the case. The Judges have thought it right to 
confiue themselves to the objects of complaint and not to enter 
into irrelevant matters. But they deem it due to Mr. Money to 
say that they do not understand either of the two learned Judges 
to imply that he deserted his client or to contrast his leaving the 
Court with the continued presence of his junior. No such 
contrast could fairly be drawn. Mr. Money through over-zeal 
for his client, had committed an error for which he was ordered 
to leave the Court. His junior had committed no such error, and 
was allowed to remain. What the Judges intended by referring 
to the fact that the junior was present all along, was to shew 
that when they proceeded with the case the client was not 
wholy unrepresented. 

No one who has witnessed the zeal which Mr. Money 
uniformly shows for his client would ever think of accusing him 
of deserting his client's interest, or ever venture to make such 
an insinuation against him. 

The Judges are of opinion that Mr. Money acted perfectly 
right in submitting and leaving the Court when the Judges 
declared that they would not hear him further in the case and 
requested him to withdraw. T 

There are in Mr. Money’s letter some expressions which the » 
Judges cannot pass over without animadversion. These were 
wholly unnecessary and uncalled for, such, for example, as the 
expression 'of a gentleman who does not slavishly bow to the 
first hasty expression of an impatient Judge’s temper,’ and some- 
others of a liks nature. The Judges regret that Mr. Money should 
have expressed a doubt as to the correctness of the statements 
made by Mr. Justice Kemp, that he consulted two of his learned 
colleagues before he directed the case to be resumed. Upon this 
point there could be nô mistake. The question whether Mr. 
‘Justice Kemp did so or not is of itself wholly immaterial, but the 
Judges think it right to state that they placed the fullest relianc 
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upon that statement, and believe it to be perfectly true. They 
decline therefore to comply with Mr. Money’s request by making 
any enquiry either upon that point or as to the willingness of 
Mr. Money’s Junior to continue the case. The Judges cannot 
conclude their remarks without expressing their sincere regret, 
that anything should have occurred to interrupt that good feeling 
which has hitherto existed between the Bench and the Bar and by 
which the administrations of justice has been materially promoted. 


(Signed) B. Peacock. 
H. T. Raikes. 


l G. Loch. 
The 16th January, 1864. H. V. Bayley. 
True Copy: C. Steer. 
(Signed) J. H. Belchambers. .. W. Morgan. 
Deputy Registrar. W. S. Seton-Karr. 
L. S. Jackson. . 
E. R. Levinge. 
E. Jackson. 


On the 26th January, 1864, Mr. Money wrote the following 
letter to the Registrar. 
Sir, 

I observe that the Judges are af opinion that my explana- 
tion, apologies and disclaimers were not expressed to the two 
Judges, but in my last letter to the Chief Justice. 

Such was not my intention, but as their Lordships are of 
that opinion, I now desire to remove all mis-apprehension on that 
point and beg hereby to address to Messrs, Kemp and Campbell 
specifically the same explanation, apologies and disclaimers to- 
gether with all the terms and conditions contained in that letter. 

I bave the honour to be 
Sir, 
Your etc. 
J. W. B, Money. 

In connection with this incident it may be noted that the 
utterances of Sir George Campbell in the Legislative Council of 
the Governor-General of India are marked by strong unfriendly 
feeling towards lawyers and on one occasion he said that the 
proverb ‘a man who is his own lawyer has a fool for his client’ 
was the inverion of lawyers and he dissented from it entirely, 
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Sir George Campbell often crossed sword with the then Law 
Member (Sir James Stephen) On one occasion Sir James 
Stephen said (1) "* We have heard a good deal lately in this 
Council of the evils of law and lawyers. I am far from being 
insensible to the evils of chicanery and quibbling, though I cannot 
think it wise or dignified to speak in terms of violent and 
indiscriminate reproach of a profession which always has existed, 
and which of necessity must exist, in every Government which 
is not conducted by naked military force. . . . . Well- 
designed legislation is the only possible remedy against quibbles 
and chicanery, All the evils which are dreaded from legal 
practitioners, can be averted on this manner and in no other. 

. . Shut the lawyer's mouth, and you fall into the evils 
of arbitrary Government." 

During the debate on the Indian Evidence Bill in the Legis: 
lative Council of the Governor-General of India Sir George 
Campbell expressed his opinion against any law of evidence fot 
this country, and said that he had doubts whether any legal law 
of evidence, as distinguished from moral and metaphysical laws, 
was really a good thing, (2) when the unpleasant incident in the 
Court of Kemp and Campbell JJ. occurred, there was no Evidence 
Act and the law of evidence especiallp in Muffasil was very 
uncertain. Their Lordships of the Privy Council often referred to 
this undesirable state of law of evidence. It was mainly due 
to the efforts of the members of the Bar that the law of evidence 
emerged írom this chaotic state in the shape of the Indian 
Evidence Act. "Since the establishment ofthe Supreme Courts 
in Calcutta, Madras and Bombay " says Whitley Stokes (3) “and 
probably since the establishment of their predecessors the Recorders! 
Courts, the English Rules of evidence have always been followed 
in the Presidency Towns. . . . But inthe Muffasil, where 
the Courts were not required to follow the English law as such 
though they were not debarred from following it where they 
regarded it as the most equitable, there prevailed, in addition 
to a fair rule expressly prescribed by the Regulations made 
between 1793 and 1834, a vague customery law of evidence, 
partly drawn from Hedaya and the Muhammedan law officers ; 
partly from English text books, (or text books written by English 

(1) See Supplement to the Gtetta of India, May, 4, 1872, p. 529. 
he discussion on the Indian Contract Bill, 
(2) Supplement to the Gazette of India, March 30, 1872 p. 243. 


(3) The Anglo-Indian Codes vol II. p. 812, Also " Codigcation in British 
India.” Tagore Law Lectures, 1912. pp, 83, 84, 
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lawyers practising in India, such as Mr. J. B. Norton, late ° 
Advocate-General of Madras or Mr. Goodeve formerly of the 
Calcutta’Bar) and the arguments of the English barristers who 
occasionally appeared in the Provincial Courts ; partly from the 
lectures on law delivered since 1855 in the Presidency Towns." 
This passage clearly shows how the members of the Bar helped 
the development of the law of evidence in this country. 

Company's rupees came into 'existence under the provision 
of Act XVII of 1835 and section III ofthat Act provided, “© And 
be it enacted that the Company's Rupee, Half Rupee, and 
Double Rupee, shall be a legal tender in satisfaction of all 
engagements, provided the coin shall not have lost more - 
than two per cent, in weight, and provided it shall not 
have been clipped, filed, or have been defaced otherwise than 
by use.” This Act was passed on the 17th August 1835 and 
the Bar at a meeting held onthe rst day of September 1835 
resolved. “IJa consequence of the change of currency it is 
advisable to state thatlthe fees of the Bar shall continue to be 
paid in the old gold mofur, or its equivalent in the new 
Currency." "This rule is still in force. 


B. K. ACHARYYA. 
{ To be continued.) l 


REVIEWS. 


The Indian Decisions.—New Sers, CALCUTTA, VOLUME 
7; MADRAS 4 AND 5, Law Printinc Houss, MADRAS, 1914.— 
We are very pleased to see that this great undertaking continues 
to make steady and satisfactory progress. Volume 7 Calcutta 
reproduces I. L. R. 14 and 15 Calcutta, whilst volumes 4 and 5 
Madras cover 6 volumes of the original namely I. L. R. 11-16 
Madras. The rapidity of production has not in any way inter- 
fered with the excellence of the general get-up. 





The All India Digest.—Civi, 1811-1911, sv T. V. Sax- 
jiva Row, VoruwxE 8, Law Printing House, MADRAS, 1914.— 
Theeighth volume of this great Digest commences with the 
topic of “Preliminary objection" and ends with “ Riotwari 
tenure." The volume contains many important heads, amongst 
which may be mentioned Principal and Agent, Resjudicata, and 
Registration. The high quality of the previous volumes has 
been steadily m&intained and we are glad to think that the com- 
pletion of the work is well in sight. 
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The All India Civil Court Manual.—Locat Acts, Bom- 
BAY, Law Printina House, Mapras, 1914.—This volume is 
similar in its contents with the volumes previously published for 
Bengal and other Provinces. It makes all the Bombay Acts avail- 
able in a handy form together with historical notes and, refer- 
ences to decided cases. Even the most careful lawyer cannot 
hope to have in his memory all decisions on minor statutes, and 
there can be no doubt that this collection will prove very advan- 
tageous. 


The Current Statutes, 1913. -Law Printinc House, 
MADRAS, 1914.—This is the issue for the second quarter of the 
current Statutes and brings together the most recent results of 
the activity of our Legislative Councils, as also all recent 
Statutory and Legislative notifications and rules, The con- 
venience of a volume like this cannot be exaggerated. 


Index of Cases Judicially Noticed. 1811-1912.— 
Bv B. R. Desar, BARODA, 1914, Prics Rs. 12.—Mr. Desai’s Index 
is indispensable to the practitioner, and its merits are so well- 
known as notto require any elaboration. In the fourth edition 
now before us, an important improvement bas been introduced, 
inasmuch as the cases which comment on an earlier case are 
sought to be classified. This is very useful where an important 
decision decides a number of points and is repeatedly followed. 


The All India Century Digest, (Civil).—1811-1912.—Bv 
B. R. Desar, Baropa, 1914, Volume, 11.—We congratulate Mr. 
Desai on the completion of his Magnum opus. The portly volume 
now before us contains the concluding letters of the alphabet and R 
also an exhaustive table of cases with references to the volume and 
column where it will be found analised in the Digest. With 
such a work at his disposal, there will be no excuse for any 
practitioner not to be thoroughly ready with the Case Law on 
any point which he has to argue or on which he has to advise. 


The Law and the Practice of Bankruptcy.—By G. L. 
Harpy EFFINGHAM WISON, LONDON 1914, PRICE 25-64 NET.— 
Mr. Hardy is the author of a very readable book on the Law 
of Divorce. The present book is characterised by the same 
quallities of clearness and conciseness. The statements ate 
lucidly and accurately put and references are made to the leading 
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decisions. The work does not pretend to supersede the regular 
exhaustive treatises on the subject, but will be found a very 
convenient guide to them. 


Export Trading by G. B. Lissenden and D. Mackay,— 
EFFINGHAM WILSON, LONDON, 1913, PRICE 25. NET.—This is an 
attempt to save the layman from common pitfalls in the course 
of conduct of his business, The points are taken in the order in 
which they would occur to a person engaged in export trading 
business. An intelligent perusal of the book will be found 
helpful, though, of course, no sensible mau would trust to his 
own judgment when a question of any difficulty arises. 


Manual for Civil Court Peons—By UPENDRANATH SENGUPTA, 
SEGOND EDITION, RANGPUR 1914, Price 6As.—We welcome 
a new edition of this tract which we reviewed favourably on its 
first appearance (Vol. 16 page LIX). The demand for a .second 
edition shows that it has supplied a want and we hope that Peons 
who have studied this book will be able to discharge their duties 
more in accordance with the law than they are accustomed 


to do. 

Provincial Small Cause Courts Act —Bv Kuparnatu 
CHAUDHRI 1914, Prick Rs. 2-8.—This volume gives the text of 
the Provincial Small Cause Courts Act tógether with references 
to judicial decisions on its various provisions. The learned editor, 
who is a Member of the Provincial Judicial Service, has made 
an exhaustive search for cases, and the lawyer in search of 
authorities may be sure that if he cannot get a case in point, 

ethe point has never been decided. We have no doubt the com- 
mentary as it is so full and up to date, will be found useful to the 
practitioner. We have not been able to trace, however, the book- 
seller from whom copies can be had, as the author seems to be 
his own publisher. 





The Calcutta Law Journal. 
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THE ANNALS OF THE BENGAL BAR.—( Continued.) 


At a meeting of the Calcutta Bar held on the ist April, 
1843, it was resolved “that steps should be takento get that 
Regulation of the Sudder Dewany Adawlut rescinded, which 
prevents counsel being heard in English and to secure to them 
the privilege of being heard in that language in all cases, in 
which the suitors on each side are willing that it should be so." 

On the 29th July, 1843, Act XII of 1843, (An Act concern- 
ing the time at which and the language in which the decisions 
of the Judges in the Courts of the East India Company are 

fo. be written) was passed. Section 1 of that Act provides 
“that in all the Presidencies so much of all decrees as 
consists of the points to be decided, the decision thereon 
and the reasons for the decision, and all injunctions, for the 
revision of Decrees in regular suits, and all orders for Reviews 
of judgment, which shall be passed by Judges of the 

` Sudder Courts, or by Judges of Zillah and City Courts; or 
by Subordinate or Assistant Judges of Zillahs, shall be written 
originally in English, and isigned by the Judge or Judges at 
the time of pronouncing such decision and orders, and shall 
be translated into the vernacular language commonly used in 
the] Court wherein the suit to which the Decree or Order 
relates, shall have been instituted.” But the rule in other 
Courts of the East India Company remained the same and 
section III of Act XII of 1843 provided "that in all the Presi: 
dencies so much of all decrees as consists of the points to be 
decided, the decision thereon and the reason for the decision, 
which shall be passed by Principal Sudder Ameens, Sudder 
Ameens, or Moonsiffs, shall be written originally in the Vernaculat 
language of such Principal Sudder Ameen, Sudder Ameen, or 
Moonsiff, and signed by such Principal Sudder Ameen, Sudder 
Ameen or Moonsiff, at the time of pronouncing such decision and, 
(in case such vernacular language shall not be the same as the 
Vernacular language commonly used in the Court wherein the 
suit to which the decree relates, shall have been instituted) shall 
be translated into such last mentioned Vernacular language, and 
the translation shall be incorporated in the decree." 


Court language. 


1 
16% 
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Soon after the annexation of Oudh the question whether ethe 
members of Calcutta Bar could practise before Oudh Courts came 
up for consideration in the following way. By a letter from the 
Secretary to the Government of India to the Chief Commissioner 
of Oudh, dated the 8th October, 1858, conveying instructions for 
the administration of Oudh the opinion of Sir James Outram 
previously expressed by him respecting the propriety of excluding 
Vakeels and Muktars in Civil suits was approved of, and these 
instructions in civil suits prohibited, on the “ express ground 
of the infamous character, ignorance, and ill-education of those 
classes in Oudh." 

Actlof1846, XXXVIII of 1850, XX of 1853 and other 
Acts on this subject did not apply to the Non-Regulation 
Provinces and it was doubted whether Barristers could appear 
and plead in Courts in the Non-Regulation Provinces. 


On the 13th August, 1860, the members of the Calcutta Bary 


sent a memorial to His Excellency the Governor-General and 


Viceroy of India in Council and submitted that as the presence of , 


competent and trustworthy legal practitioners, bad been always 
held to further the administration of justice in Courts of Law, 
the doubt ought to be removed and prayed that His Excellency 
in Council would be pleased to adopt such measures, whether by 
introducing a Bill for the purpose or otherwise asto His Excel- 
lency in Council would seem meet." 


On the 23rd August, 1860, Mr. A. R. Young, Deputy Secre- 
tary to the Government of India wrote and informed Mr. Lon- 
gueville Clarke that there was nothing in the Law or in the 
Orders of the Government applicable to the Non-Regulation 
Provinces, to prevent the Barristers of the Supreme Court from 
practising in the Judicial Courts of any of those Provinces as 
Pleaders. 


The Annals of the Bengal Bar will be incomplete without 
the name of Michael Madhusudan Dutt. He was called to the 
Bar on the 17th November, 1866, and was enrolled as an advocate 
of the Calcutta High Court on the 7th May, 1867, and was 
appointed the examiner of Privy Council appeal soon after his 
enrolment. It is not as an advocate but as the immortal Bard of 
Bengal that he is remembered by the people of this country. 

I shall close this branch of fhe subject with the entry 
relating to the admission of one, who was not a Barrister, as an 
advocate of àhe old Supreme Court. The entry is from Mr. Justice 
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Hyde’s Note Book, January, 1785 to January, 1786. On the 
Ist March, 1785, we find the following entry in that Note Book: 
" Edward Maxwell, Esq., was this day admitted an Advocate 
in this Court, Mr. Maxwell was not admitted a Barrister in 
England or in Ireland; but he had kept terms sufficient in one of 
the Inns of Court to have been admitted, or was nearly of that 
standing, and he was of University College in Oxford, and had 
attended the Common Law Lectures at Oxford, when Mr. Cham- 
bers, now Sir Robert Chambers, was Professor of the Common 
Law of England in that University and read the lectures there 
established according to the Will of Robert Viner, Esq., the 
editor of an Abridgment of the Common Law of England.” 


It has been noted before that Uvedale and others who were — 


practising attorneys of the Supreme Court were sworn in as 
Advocates of the Court because of the small number of practi- 
-shg Barristers, 

On the 22nd October, 1774, when the Supreme Court of 
Judicature sat for the first time to transact business in the Town 
Hall of Calcutta the following gentlemen were sworn in as 
attorneys and proctors :— 

* (1) Thomas Bowker, (2) William Inge, (3) Charles Newman, 
` (4) James Pritchard, (5) Ralph Uvedale, (6) Thomas Morris, 
(7) James Driver, (8) Christian Frederick Brix, (9) Stephen 
Bagshaw, and (10) Robert Jarrott. 

Soon after the establishment of the Supreme Court, William 
Hicky, the editor of the Bengal Gazette became a prominent 
hgure in Calcutta, and it has been stated on high authority that 
he was an attorney of the Supreme Court. Sir James Stephen 
thinks that Hicky was a clerk to Serjeant Davy and in a note at 
page 36, Vol..1 of /Vuncoomar and Impey he says that he found 
in one of Impey’s letters that Impey had known Hicky on 
Western circuit as clerk to Serjeant Davy, a well-known lawyer 
“of his day. But Dr. Busteed thinks otherwise ; and, in a note at 
page 172 of Echoes from Old Calcutta (3rd edition) says ‘' certainly 
the occasional affectation of legal phraseology on the part of the 


editor of the Bengal Gasette lends some probability to his 


having had an early apprenticeship to its use, But there was a 
contemporary of his in Calcutta, an attorney named Hickey, a 
correspondence about whom eI remember of meeting with in 
Impey's MSS., possibly this was the former clerk to Sergeant 
Davy. The newspaper man spelled his name without an e." 
But for the following reasons it is clear that Sir James Stephen's 
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view is correct. (a) That ina list of attorneys practising af the 
period and given in Mr. Justice Hyde's Note Book we find two 
Hickys mentioned. (5) That during Hicky’s trials Sir E. Impey 
remarked more than once that Hicky was once a clerk toa 
learned Sergeant (Mr. Justice Hyde added meaning Serjeant 
Davy). (c) That during the discussion of points of law both 
Sir E. Impey and Mr, Justice Hyde said several times that Hicky 
should know what was the law onthe subject, showing that he 
had legal training (see proceedings of the 29th June, 1781 
in Hyde's notes page 17.) (a) That Mr. Hicky did once actually 
take away his case from the hands of his Counsel Mr. Fay, and 
addressed the Court saying 'I had rather read my own defence, 
you do not seem to understand my Counsel. On another occasion 
(28th June 1781) he examined his witness Mr, Robert Harvey, 
and addressed the Court. 

In the Note Book of Mr. Justice Hyde we find four 
criminal prosecutions and one civil suit for damages against 
Hicky mentioned. Two of these were for libel against Warren 
Hastings, one against the Rev. J. T. Kiernander. The civil suit 
for damages was also by Warren Hastings. The first mention of 
Mr. Hicky in these notes is on the 29th July, 1778. 

The fact that Hicky was an attorney and at the same time 
the editor of the Bengal Gazette will make the proceedings of 
his trial interesting to the members’ of the profession. 

The following is the first entrye 

2gth Fuly, 1776. 
JOHN NATLEY, EXECUTOR OF HESTER 
v. 
JAMES AUGUSTUS HICKY. 

An action on several promissory notes given by Hicky to 
Hester, who was chief mate of a ship, and a set off by Hicky of 
money due to him for lodging and boarding Hester, 

Hicky at his desire was brought out of prison to attend his 
cause, he being in execution, was brought by writ of Habeas 
Corpus which was made returnable before me at my chambers at 
the Court House, though used to bring him into Court at 
the sitting. 

This was the Pieds Corpus to do and receive, and was issued 
in the cause in which he was in execution, and was issued from 
the office of the Prothonotary and ought to be also signed by the 
Judge who orders it to be issued, as I think, 

We estimated the lodging, boarding attendance and dio 
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by Mr. Hicky at four sicca rupees a day and deducted that from 
the balance due on the promissory notes and gave judgment for 
the difference. 
Damages for the plaintiff, about 600 sscca rupees. 
The next entry 1s— 
roth Tune, 1761. 


Present. — 

sir E. Impey A js 4 atog? 

Sir Robert Chambers ais .. at IO", 40 
Mr. Justice Hyde ni we at 10°, IO 


«I John Hyde was not in Court til after the business of the 
Term was over, and till after James Augustus Hicky had been 
brought from the prison into Court, and it had been settled between 
him and Mr, Davies, that thetrials of Mr. Hicky for the libels 
published in his newspaper called Hicky’s Bengal Gasetee should 
be on Tuesday next, being June 26th 1781." : 

On the 18th June, 1781, Hicky sent the following petition 
from Calcutta Jail :— 

To the Hon'ble Sir Elijah Impey, Kt., Chief Justice and to 
bis Hon'ble brothers, the Hon'ble Sir Robert Chambers and the 
Hon'ble Mr. Justice Hyde. 

The humble petition of J. A. Hicky most humbly sheweth— ° 

That the bail demanded of your petitioner being so enor- 
mous, he cannot procure it, as your petitioner would wish to 
know why such bail should not be mitigated, or that a reasonable 
number of days may allowed him to prepare for his defence. 

Your petitioner humbly prays that your Lordships may 
order him to Court this day for the above purpose, and your peti- & 
tioner will ever pray. 

J. A. HickvY* 
Calcutta Jail amongst Felons, 18th June, 1781. 

On this petition Mr. Justice Hyde made the following note : 
t Memo. The original is so written ' May allowed him " instead 
of may be allowed him.  Hicky said it was true he had a room to 
himself, but felons were confined in the same Goal." 


Tuesday, Fune 26th, 7787. 


Present.—Sir E. Impey id we atog 
Sir Robert Chambers oe at 9° 8’ 
Mr. Ju8tice Hyde i * asb- atog 

REX v. HICKY. 


James Augustus Hicky.—I have an objtction to mention 
before my trial goes on, My enemies re port I have treated the 
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Lord Chief Justice with disrespect in some publications. I am 
not conscious of any such offence, for I have the highest respect 
for his Lordship's abilities and private character. Yet as some 
prejudice have been taken from those publications, I object to 
Sir Elijah Impey sitting on my trial, 

Sir E. Impey, Chief Justice. This cannot be meant as a 
serious objection. Let the trial go on. 

Mr. Fustice Hyde. Mr. Hicky must know he has no right 
to make this objection. 

Afterwards the Chief Justice said : 

u No popular clamour will ever make me neglect my duty. 
I think myself man enough not to be affected with any threats 
thrown ou', and honest enough not to let any prejudice affect 
my conduct in this cause." | 

Then the Jury was empanelled in the following way. 
Jeremiah Dogharty called and sworn, Robsrt Man challenged by 
the Prosecutor, John Bonfield challenged by the prisoner, but 
the challenge given up, Mr. Davies for the prosecution insisting 
the prisoner had not right to challenge, but for cause. 

Impey. “Perhaps Mr. Davies is right s/rzciü juris, but in 
practice, I believe, it is usual to let any juror who are objected 
to, whether for the Crown or the prisoner, be set by, till it is seen 
whether there are enough attend to make a jury, and if there 
are enough without them, the cause of the challenge is never 
enquired into." 

Both parties assented to this method of going on, and many 
challanges were made on each side. 

4 The defendant mentioned his objection to a juror who was 
called, that he was a Company’s servant. 
* Impey. This must be taken as a peremptory challenge. 

The other Judges said nothing to this. 

In first going though the panel, there were only eight jurors 
sworn. 

Mr, Benezet was first objected to, as being a servant of the 
Company employed in a public ofice under the Governor-General 
and Council. Afterwards the defendant took objection to Mr. 
Benezet as being under the age of twenty-one years, and after some 
discourse how the fact should be known to Court, Sir E. Impey 
said Mr. Benezet will have no objection to 'answer the question 
whether he is of age. Mr. Claud Benezet being asked said he 
was not twenty-onee 

Mr. Turner Macan was afterwards objected to as a Com- 
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pany’s servant, but afterward the objection was given up by the 
defendant and Mr. Fay, his Counsel. He being in the service 
of the Company was mentioned as an objection by Hicky the : 
defendant, to every one who was called, but was in every case 
given up, without the Court deciding on it. 

The names of jurors who tried this indictment (for a Libel 
on Mr. Hastings, Governor-General, published in the Bengal 
Gazette, No. IX, March 24, 1781) are :— 


I. Jeremiah Dogharty. 7. Alexander Colvin. 
2. William Bondfield. 8. John Stewart. 

3. Antonio D'Couto. 9. William Philips. 
4. Roso Boult. 10, Peter Sukeas. 

5. Turner Macan. 11, Patrick Heatby. 
6. Robert Rishton, I2. Joseph Baretto. 


The Jury were all twelve sworn, by twenty minutes after 
ten. The indictment was read to the Jury by Mr. Smoult, 
acting as a clerk of the Crown for Mr. Johnson, who was ill. 

Mr, Davies. This indictment presented by Mr. Hastings, 
Governor-General, to bring Mr. Hicky to punishment for a 
Libel to this effect. 

“t Patna the 8th of March, 1781" (a). | 

Mr. Davies read this letter through from his brief. Two e 
points will be for your consideration, whether Mr. Hicky 
published this paper and whether the successor of Lord Clive 
means Mr, Hastings. “The reason of the Law taking notice of 
them, is the tendency to break the peace by private irevenge, 
and to preserve the rest and quiet of all persons, not only 
protects such as might be likely to revenge themselves, but also e 
those whose sex and station prevent them defending themselves. 
Can anything be more contemptuous than the words “ miserabde 
successor ?" He says also Mr. Hastings has reduced the name of 
Britonto contumely and contempt. All the mean and paltry 
arts, which have been used in England to cajole the lowest of 
the- people, are repeated here to prejudice a Jury of the Gentle- 
man of Calcutta. You are to be intimidated by the abuse on the 
Grand Jury in Mr. Hicky’s paper by the description of Slaves, 
Train bearers, toad-eaters and sycophants, and to be cajoled as 
the Honest Petty Jury who have not yet found him guilty, by 
the description of «Liberty Boys, the Honest Independent 
Petty J ury. 


(a) For the text of the libel see Bengali Past and resent Vol LU, No, 1 
p. 169. (Jany-Mar, 1909.) id i i 
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Mr. John Baxter was called and sworn. I bought ‘his paper 
of Mr. Hicky. I put a markon it at the time I bought it, by 
which I know it. I paid a rupee for it. 

Cross-examined for the defendant by Mr. Fay. I bought 
it from Mr. Hicky himself. The mark on it is my own hand- 
writing. 

Thomas Motte, Esq., was next called and sworn. Mr. Motte 
sworn to the several meanings put on the Libel in the indict- 
ment. 

Cross-examined by Mr. Fay. I know no Company who had land 
or territory in Midnapur except the East India Company unless 
it may be the French who had some small settlement, which I do 
not know whether they possessed or farmed. 

Mr. Fay. Do you not think the words ** miserable successor ” 
might as well be applied to the Military Officer who commands 
in Midnapur ? 

Mr. Motte. Ido not think it can be applied to the Military 
Commander in Midnapur. The successor must mean the person 
now in possession of the place of Lord Clive held, because he uses 
the word “ disgraces" the seat in the present tense. 


Mr. Motte questioned by Mr. Justice Chambers. I believe 
the French Company have not been in possession of any territory 
in India since the beginning of March 1781. 

Mr. Charles Wilkins sworn. Mr. Wilkins swore to the like 
meaning of the several passages in the Libel as Mr. Motte had 
sworn to, and as was put on them by the indictment. He said 
he had read tue paper before, and understood it, the first time 

e read it exactly as he now does. 

Cross-examined by Mr. Fay. Do not you think it possible 
other than the East India Company may be meant by the word 
* Employers 

Mr. Wilkins. It is possible but not probable. 

Mr. Fay. Do you know of any other person beside Lord 
Clive that may answer the description of “the immortal Clive? ” 

Mr. Wilkins. I know no other who can answer to the 
epithet of Immortal but Clive. 

Mr. Fay. May not there be some other person who may 
deserve that epithet, though your knowledge does not extend 
80 far ? : 

Mr. Wilkins. Everything is possible, but I know no other, 


Mr. Fay. Why do you apply the opprobius word " miser- 
able ” to the Governor-General. Mr. Hastings. 
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e Mr. Williams. I have before sworn that the word successor 
meant Mr. Hastings and " miserable " must be applied to the same 
person. I do not think the word successor can be applied to the 
Military Commander at Midnapur. 

Mr. Fay for the defendant began at 12° 15’ I must beg 
your indulgence and also that which I have often experienced 
from the Court. It must require great ingenuity to form these 
innuendoes. There can be no libel where there is not some 
person reflected on. Ifit is uncertain as to the person, it is like'a 
random shot that seldom does any execution. It is like an 
indictment for murder without saying who the person was who 
has lost his life. It does not appear except by innuendo that the 
newspaper concerns Mr. Hastings. 

Mr. Hicky. "I had rather read my own defence, you do not 
seem to understand my Counsel. My newspapers have been 
arbitrarily stopped at the Public Post Office. I was taken by 
above two hundred constables and peons and without any 
ceremony dragged to a stinking prison under the same roof with 
thieves and murderers. l 

* Mr. D'Costa and Mr. Fowke could have procured bail to any 
amount, but only very small sums were demanded. 

“Sir Elijah Impey, Lord Chief Justice of the Supreme Court 
and Superintendent of the Sudder Dewany Adawlat. The best 
security of the Press is an honest and disinterested Jury. 

“The mere writing, printing aud publishing is no proof of 
guilt. The malicious or seditious tendency must be proved. 
Otherwise they ought to acquit the defendant. If an English- 
man now speaks truth he is immediately prosecuted for a Libel. 

At 1° 22’ Hicky concluded abruptly. 

Impey. The defendant Hicky stands indicted for a mali- 
cious and false libel. In this heat, and at this time of day, I will 
not trouble you with more than is absolutely necessary. If the 
paper has not the meaning which the drawer of the indictment 
puts, you cannot find him guilty. You are to enquire whether 
in common understanding the meaning is such as is alleged, not 
whether they might possibly have some other meaning. Whether 
the paper is criminal or not, whether it is a libel or not, is not 
for you to determine. The paper is on the record, it will remain 
on the record ; ifit be no libel, the defendant may avail himself 
of it in arrest of judgthent. The Governor-General applies to 
you for justice like one of the lowest of the people. 

At 2° 57’ the Jury went out. At 3°47’ being told the Jury 
were notlikely to agree soon, the Court was adjourned to my 


,house, 11-3. 
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Wednesday, 27th Fune, 1781. l : 
Present —Sir E. Impey gs S atg’ 
Sir Robert Chambers .. T 9 50' 
Mr. Justice Hyde aie .. at 9° 20" 


The Court had been adjourned to the house of Mr. J ustice 
Hyde yesterday, and the Jury there had brought in verdict of 
Not Guilty. They had been told to appear in Court to-day. 
When they were all in Court, Mr. Smoult, who officiated as 
clerk of the Crown, after their names had been called over, said 
—Gentlemen of Jury hearken to your verdict as the Court has 
recorded it, you say the defendant is not guilty of the Mis- 
demeanour whereof he stands indicted and so you say all, 
[Hyde J. And I think this was the right way for I think the 
verdict was complete yesterday, the Court being adjourned to 
my house and the verdict there given, which was not a privy 
verdict, but a verdict of open Court. But I think it would have 
been better. . . . (blank).] There isa blank page and the 
Note-book No. 7 in which the above proceedings appear ends. 
No. 8 Note-book covers the period 28th June to 5th July. But 
first four pages of the Note-book No. 8 are missing. The next 
entry is t— 

1781 Sessions m ws =21-28th June. 

Libel on tho Rev. J. Kiernander. i 

Impey. Prove that Mr. Rider said so. Call those who told you. 

Hicky. Mr. Watts told meso; but he is not now in Court, 
If you give me time I can prove it. 

‘Impey. Do you mean to 2x off your trial. Call your 

. witnesses, 

Hicky. Ihave another objection to Mr. Rider. He is very 
intimate in your Lordship’s family. He buys caps and milli- 
nery for Lady Impey. D 

Jmpey. This is the highest degree of insolence, but in the 
situation in which you are, I do not know how the Court can 
punish it, Let the words be recorded. 

Hicky. I don’t mean insolence. 

Mr. Fustice Hyde. No man that heard the words can 
doubt that they were meant for insolence. 

Impey, Uf thou didst not mean insolence, thou must be the ` 
most stupid iguorant wretch that ever was heard. 

Hicky. Everything a poor man says is insolence. If Mr, 
Rider does not buy caps for Lady Impey, at least she never wears 
anything but what Mr. Rider approves. 
i B. K. err 

(Zo be continued,) : . 9 
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REVIEWS. 





Elements.of the Law of Real Property.—Bv BamvawaTH: 
BANERJEE, B. L, M. C. Sarrar & Sons, Harrison Roan, 
CALCUTTA, 1914, Price Rs. 1-8—We have no desire to be hard 
upon the author of this book, which has been prepared obviously 
for the use of students. We sincerely trust that our students 
will not touch it, till they have read one or more of the 
standard treatises on the subject. The author expresses the 
hope in his preface that this short treatise will propably be found 
sufficient 15 itself for the purposes of the Intermediate Examina- 
tion in Law of the Calcutta University. We hope the students 
will not take this bait and will still go to the fountain head, the 
classical treatise of Jashua Williams: the student who has 
mastered that book will discover later on in his life its educative 
influence. It is not till the student has done this that he 
should have recourse to any book ofthe type now before us. 


The Indian Decisions New Series.—CArcurTA VOLUME 8, 
Mapras VOLUME, 6, Bompay VorLuME 1, Law PmiNTING HovusmE, 
MADRAS, 1914. The three new volumes of the great venture to 
reprint the Indian Law Reports and to bring them within easy 
reach of lawyers of moderate means show that the scheme con- 
tinues to make steady progress. The 8th volume of the Calcutta 
Series reproduces volume 16 and 17 of the original; the 6th 
volume of the Madras series reproduces volumes 17, 18 and 19 of 
the original; the first. volume of the Bombay Series reproduces 
Volumes 1 and 2 of the original. Notwithstanding rapidity of 
production, the quality of the work has been maintained at the | 
usual high level. 


The Indian Digest 1811-1911.—C1vi. By T. V. Sanjiva 
Row, VoLuwE 9, Law Printine House, Mapras, 1914. We are 
now within sight of the completion of this valuable work. The 
oth Volume contains the letters S, T, and U. A great many 
important heads appear here amongst which may be mentioned 
the specific Relief Act, the Succession Act and the Transfer of 
Property Áct. - The substance of the cases is, as usual, given 
clearly and concisely, while the numerous cross references 


facilitate the search for cases. : 
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The Digest of Indian Case Law for 1913.—Bv M. B. 
Dorat SWAMIENGAR, MADRAS, 1914. This Digest has been pre- 
pared in the same style asthe Digest published by the late 
lamented Mr. Srinibas Ayer. The cases from all the reports 
official and non-official have been collected and analysed. The 
statements are concise and accurate, and a great many points not 
noted in the head notes of the original reports have been inserted 
in the Digest. We have no doubt it will continue to find the 
same favour with the profession as the volumes of the series of 
which it is a continuation, 


‘The Bombay High Court Beports.—Vor. 1 1862-1865. 
REPRINTED BY T. DAMODAR GOBARDHAN Das, RAJROT, 1914. 
This reprint will be welcomed by the profession as itis a marvel 
of cheapness. "We are offered here a complete set of the Bombay 
High Court Reports in 12 Volumes for Rs. 15 in paper covers or 
Rs. 18 in cloth. A full verbatim reprint is given together with 
notes to show at a glance how a particular decision has been 
subsequently treated. "These reports are of great value, as they 
embody-the. decisions of a generation of Judges whose equals 
are scarcely to be found in the High Courts of the present 
day. Every practitioner should take this opportunity to 
acquire a set. 





The Calcutta Law Journal. 
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DEVELOPMENT OF LAW OF TESTAMENTARY POWER 
OF HINDUS IN BENGAL (Continued from Vol. XIX p. 106n). 
Ramtonoo Mullick v. Ram Gopal Mullick was heard by a Bench 

consisting of Russell C. J. Royds and Burroughs JJ. Burroughs 

joined the Calcutta Bar in 1789 and then became a judge of the 

Supreme Court and his long experience as an, advocate of the 

Supreme Court at Calcutta makes his opinion on questions of Hindu 

Law valuable. The judgment given in Montriou’s Hindu Law Cases 

(p. 448) is that of Burroughs J. who dissented from the other two 

judges. “What follows " says Montriou (p. 450) “on the construc- 

tion of the will, must be taken as the opinion of the individual 
dissentient Judge. They are extracts from a very lengthy judgment 
published in the Asiatic Annual Register for 1808, The editor has 
not been able to meet with the judgments of the other judges; the 
_ purport of which however appears by the decree ”, 


It appears from the judgment that the decision was come to upon 
the authority of the Nuddea case and the case of Aussick Lal Dutt 
v. Muddon Mohun Dutta referred to before. It should be noted here 
that the will in Russick Lal’s case does not (except to a very small 
portion of the properfy) deal with ancestral property, not to mention 
other considerations which weaken its application as a general 
authority. It should also be noted here that although the decree in 
Ramtonoo Mullick v. Ram Gopal Mullick opens with the declaration 
“That by the Hindu Law Nemy Churn Afullick deceased in the 
‘pleadings of this cause mentioned, might and could dispose by will of 
all his property as well moveable as immoveable, and as well ancestral 
as otherwise "—this declaration was really extrajudicial; ‘‘as the 
majority of the Court construed the meaning of the Will to be, that 
the two favoured sons were managers and trustees of the property 
given to them, for themselves and their six brothers, a construction 
which nullified the prima facie inofficious character of the disposition. 


Then comes the case of Baowanny Churn v. The heirs of Ram 
Kant in 1816 (See. 3 S. D. S. R. 202 ) It was decided by the Sudder 
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Dewany Adawlut on December 27, 1816 and it was held thata 
Hissanama, or deed of partition," made by a father, and not carried 
into effect by him, in his lifetime, was not binding upon his sons after 
his death(r) This decision- seems to have turned entirely on 
possession not having been given by the father in his lifetime. “If 
this be settled as law” says Sir Francis Macnaghten “it must deprive 
the ' Hindu of a right to dispose of his property by will. ‘If the 
decision implies a denial of the father’s right to make an unequal 
distribution of his property, among his sons, it is directly at variance 
with the two former decisions.' Pues 


Colebrooke had expressed his views on this case in a letter to 
Sir Thos. Strange (a Str. H. L. 437). * Upon the principle which I 
have stated " says Colebrooke (2) “a Hindu in Bengal may leave by 
will all his own acquisitions ; but would be restricted, if he have sons 
{rom distributing ancestral property according to his mere pleasure. 
In provinces, in which the authority of the Mitacshara prevails, a 
Hindu is restrained from giving away immovable, and from making 
any other partition of his possessions among his male descendants, 
but such as the law has sanctioned. Consequently, he would be 
withheld from distributing immovables in a mode unauthorized by 
the Jaw, but may bestow moveables, of which the law permits him to 
make gifts on motives of natural affection ; not, however, to the extent 
of hi» whole property," Writing to Sir Thomas Strange on the 22nd 
July, 1812, Colebrooke says “ upon reference to adjudged cases, and 
upon consideration of the inferences to be drawn from them, and the 
principles held to- have been settled by these judgments, I find 
occasion to correct that part of my letter on the subject of wills 
by Hindoos. and which I said that a Hindoo in Bengal may leave by 
will'all his own acquisitions; but is restricted from distributing ances- 
tral property among his children, according to his mere pleasure. 


“ Jt is true, that if he make a 'ormal partition of heritage he is 
subject to ;restrictions; and no express decision has weakened the 
strict rule of law on. this point. But a deed of gift by which the 
ancestral property was unequally distributed, (or was given to one 
son with a very inferior provision for the rest) has been held valid by 
a solemn decision of the former Court of Sudder Dewany Adawlut, 
and I understand that, in numerous instances, wills of Hindoos, 

(1) This case has been commented upon in later cases. Doe etc., T'uggomo- 
pun Roy v. Neemoo Dassi (1831) Montriou's H. L. Cases 586, 

(2) Letter from Colebrooke to Sir Thomas Strange dated 25th May, 1812 
see Strange’s Hindu Law Vol. H p. 435. 
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disposing of the ancestral as well as acquired property, according - 
to the testators pleasure, have been allowed by the Supreme 
Court. 


“ It appears to me an inconsistency, that a man may do that by 
gift or will which he may not do bya formal partition, and the 
Hindu legislators might have saved themselves the trouble of pro- 
viding rules to regulate a father's distribution, if the whole may be, 
evaded by the easy expedient of calling the distribution a gift, 
instead of a partition, But since the point is here a settled one, 
what I said on the subject may require modification. A Hindoo in 
Bengal may leave by will, or bestow by deed of gift, his possessions, 
whether inherited or acquircd; and the gift or the legacy, whether 
to a son or to a stranger, will hold, however reprehensible it may be, 
as a breach of an injunction and precept.” The dic/u&m of the 
pundits ofthe Sudder Court in 1812 in Sree Narain Rai v. Bhya- 
jha (2 Sel R. 23,29), viz., “ Although there is no text, in which the 
case of a bequest is expressly meritorious, yet the same rule applies 
to bequests as to gifts: every person who has authority while in 
health to transfer property to another, possesses the same authority 
of bequeathing it," was not necessary to the decision of that case, 
therefore not acted upon judicially, and was without authority or 
sanction of the Sas/ras. 


In 1831 the case of Doe &e. Juggomohun Roy v. Sreemutty 
Neemoo Dossee came up befdte the Supreme Court; the Judges 
of that Court after consultinge the Judges of the Sudder Dewany 
Adawlut held that a Hindoo, who bad sons, could sell, give, or 
pledge, without their consent, immoveable ancertral property 
situate in the Province of Bengal, and that without the consent of 
the sons, he could, by will, prevent, alter, or affect their succession 
to such property. 


This was, as shewn by the title of the suit, an action of ejectment 
brought by the lessor of the plaintiff, to recover the possession of 
some houses and lands situated in Calcutta, In the month of 
April 1828, Gopey Mohun Dutt who was the husband of the female 
defendant, and the father of the other defendants, borrowed a sum 
of money from the lessor of the plaintiff, and to secure the repay- 
ment of which he mortgaged the premises which were the subject 
of this action, and likewise executed a Bond, and a Warrant of 
Attorney to confess judgment. In June 1829, judgment was entered 
up, afi. fa was sued out, and the premises were seized. Subse- 
quent to this an arrangement was effected between the parties, and 
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the premises having been valued at a greater sum than the amourt 
due on them, the difference was paid by the Lessor of the plaintiff 
to Gopey Mohun, he executed a KAur/uckie or Bill of sale of the 
premises, to which Heeraloll Dutt, the eldest son of Gopey 
Mohun, and who wasthen of age became a subscribing witness. 
In August following a Notice of claim was served on the Lessor of 
the plaintiff by the attorney of the defendants, upon which the 
Lessor of the plaintiff caused ths premises to be put up for sale 
by the sheriff under the fi. fa, but there being no bidders the 
writ was returned, and a Venditiont Exzponas sued out; under 
this the premises were sold, and the lessor of the plaintiff became 
the purchaser. The usual Bill of sale was executed by the 
Sheriff and the present ejectment brought to recover possession 
ofthe premises. At the trial plaintiff claimed title under the 
Sheriff’s Bill of sale, and on behalf of the defendants, it was proved, 
that the premises were ancestral property, and had descended to 
Gopey Mohun from his father, and grandfather, and that Nemoo 
Dasi was his widow, and the other three defendants were the infan 
sons of Gopey Mohun, who did not take defence, nor did his son 
Heeraloll- who was a subscribing witness to the AAur/uckte. A 
verdict was given for the defendants, with liberty to move to enter 
a verdict for the plaintiff, and the court directed the following points 
to be argued. 


ist, Whether a father can dispose, of his ancestral property 
absolutely at his pleasure in the life time of his sons? 

2nd, Whether he can dispose of it for the payment of his debts ? 

3rd, Whether he can dispose of his life-interest in it ? 

4th, Whether the acts of the father regarding ancestral property 
can be questioned by his children during his lifetime. 

The counsel for the defendants contended that a Hindoo could 
not dispose of his ancestral property without the consent of his heirs 
aud relied on a passage in Macnaghten’s Principles of Hindoo Law 
Vol. I. p. 46. (1) 





(1) “ If any additional proof be wanting of the father's incompetency 
to dispose of ancestral real property by an unequal partition, or to do 
any other act with respect to it which might be prejudicial to the interests 
of his son, I-would merely refer to the provision contained in Chap. IIT. 
Sec. 7. $10 of the translation of the extract from the Mitakshara relative 
to judicial proceedings. The rule is in*he following terms :—'"The 
ownership of father and son is the same in land which was acquired by 
his father etc." Prom this text it. appears, that in the case of land ac 
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The counsel for the lessor of the plaintiff contended tst, that Macnag- 
hten's dictum was in opposition to the DayabAaga, Chapter I, Sections 
14, 17, I8, 19, and 21. and that the right of a Hindoo to sell or devise. 
his ancestral property, had been invariably recognised ín the Supreme 
Court since its first establishment and in the case of Aam/onoo Mullick 
v. Kamgopal Mullick (Sir F. Macnaghten's Hindoo Law 340). 

In the course of the argument it was stated by Mr. Longueville 
Clarke, one of the counsel for the plaintiff, that it came within his 
own knowledge, that several of the present Judges of the Sudder 
Dewanny dissented from the dictum of Mr. W. H. Macnaghten, 
which had been relied upon by the opposite Counsel. Upon this 
the Court stopped the argument, intimating, that they would cause 
the Registrar to submit a case to the Judges of the Sudder Dewanny, 
and request their opinion upon it. 

The Court having reserved its judgment till the answer should 
be obtained from the Sudder Dewanny, a letter was addressed by 
the Judges of the Supreme Court to the Judges of the Sudder 
Dewanny, requesting an answer to the following questions (1) '— 

rst —Whether according to the doctrines of the Sudder Dewanny 
Adawlut, a Hindoo who has sons, can sell, or give, or pledge, 
without their consent, immoveable ancestral property situated in the 
Province of Bengal. 

2ndly—Whether without the ,consent of the sons he can by will 
prevent, alter, or affect in any way their succession to such property. 

To these questions the following answers were given :— 


To the Honorable Sir Charles Edward Grey, Honorable Sir John 
Franks, and Honorable Sir Edward Ryan. 


Honorable Sirs, 
We have the honor to acknowledge the receipt 
of your letter, requesting our opinion as to the doctrine entertained 


quired by the grandfather, the ownership of father and son is equal ; and 
therefore if the father make away with the immoveable property so ac- 
quired by the grandfather, and if the son has recourse to a Court of 
justice, a judicial proceeding will be entertained between the father and 
son. Although the indecorum of a contest wherein the father and son 
are litigant parties has been expressly recognized, yet, at the same time, 
the rights of the son are declared to be of so inviolable a nature, that an 
aetion by him for the maintenance" of them will lie against his father, and 
that it is better there should be a breach of moral decorum than a violation 
of legal right." i 
(1) Montriou's Hindu Law Cases p. 586, “Clarke’s Rules and orders 104. 
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by the Court of Sudder Dewanny Adawlut on certain points of 
Hindoo Law. 


2. On mature consideration of the points referred to us, we are 
unanimously of opinion, that the only doctrine that can be held by 
the Sudder Dewanny Adawlut, consistently with the decisions of 
the Court, and with the customs and usages of the people, is, that 
a Hindoo, who has sons, can sell, give, or pledge, without their 
consent, immoveable ancestral property situate in the province of 
Bengal; and that, without the consent of the sons, he can, by will, 
prevent, alter, or affect their succession to such property. 


3. We beg leave to add, with reference to the case  adverted to 
in your letter, decided in 1816, that we do not consider, the opinions 
of the Judges, as recorded in that case, to affect or contravene the 
principle on which the previous decisions of the Court were founded. 


We are, 
Honorable Sirs, 
With sincere respect 
Your obedient humble servants. 
(Sd. A. Ross, 
C. T. SEALY, 
R. H. RATTRAY, 
« H, SHAKSPEAR, 
M. H. Turnsutt, 


Fort WILLIAM, 
B. K. ACHARYYA. 


The and Sept. 1831, 


(To be continued.) 


The Calcutta Law Journal. 
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CASES AND COMMENTS. 


Mines and minerals—Natural Gas. 


The Judicial Committee of the Privy Council was called upon 
to consider in this case, whether a natural gas falls within the des- 
cription ofa mineral. It was ruled that natural gas is not a 
mineral within the meaning of a provision in a grant made 
before natural gas became commercially valuable, excepting 
and reserving “all mines and quarries of metals and minerals and 
all springs of oil in or under the said land.” No definition was 
attempted to be given of the characteristics of a mineral, and 
reference was made to the observation of Lord Watson in Glasgow 
v. Farie, 13 À. C. 657 (675), that the words * Mines and minerals" 
are not definite terms and arb susceptible of limitation or expan- 
sion according to the intention with which they are used. It is 
plain, however, that petroleum and natural gas are both minerals 
within the meaning of that term when used in contradistinction to 
animal or vegetable matter. See Mokinney v. Central Company, 
134 Kentucky 239; Osborn v. Arkansas Co., 146 S.W. 122; McIntosh 
v. Kopp, 82 Atl. 949. It must be remembered, however, that because 
ofthe peculiar nature and migratory character of petroleum and 
gas, the rules governing ordinary solid minerals do not apply in all 
respects, specially in the construction of a lease for the purpose of 
exploring for gas or oil. See Frank Oil Co. v. Belleview Co., 
119 Pacific 260. It has also been said that gas and oil differ from 
solid minerals in that the peculiar wandering character of gas and 
oil precludes ownership in their natural state, and hence they are 
not subjects of sale and conveyance untilthey have been reduced 
to possession and placed under control. See, Mew American Oil 
Co. v. Troyer, 76 N, E. 353; 77 N. E739. 





C. &C. 1 


Barnard 
1, 
Farquharson. 


(1912) A.C. 
864. 





34n 
McKenzie 


UR 
Chilliwack. 


(1912) A. C. 
888, 


abire dics tum gr pr BID A 





City of 
Chicago 
t; 
Stunges. 


etal 


322 U.S. 313. 


emnt d 


THE CALCUTTA LAW JOURNAL. [Vor. XX. 


Prisons — Unsafe condition —Liability of Municipality. 


In this case, the Judicial Committee held that a small rural 
township is not bound to have a watchman constantly on duty to 
guard against the risk of fire in a wooden cell used for the custody 
of prisoners, in which there is no fire, and no matches are allowed ; 
the corporation is not liable for the death of a prisoner in such a 
jail caused by a fire originating in the cell. This is in accord © 
with the principle enunciated by Lord Halsbury in Wakelin v. 
London Railway Co. 12 A. C. 41,namely, that it is incumbent 
upon the plaintiff to establish by proof that the death of the deceased 
has been caused by some negligence of the defendants, some negli- 
gent act or some negligent omission to which the fatal injury is 
attributable. There is a learned discussion of the subject of the 
liability of Municipal Corporations for unsafe or unhealthy condi- 
tion of Tails in Nettleton v. Prescott, 16 Ontario L. R. 538; the rule 
deduced is that the maintenance of a city prison is in persuance 
of the city's governmental functions, and thatin so ‘doing the city 
is but an arm of the State in upholding the public peace and safety, 
and, hence, is not liable for injuries suffered by a prisoner by 
reason of the unsafe or unhealthy condition of the Jail. For illustra- 
tions of the application of this principle, reference may be made to 
Curran v. Boston, 151 Mass. 505, 21 Am, St. Rep. 465; Schwalk 
v. Louisville a5 L. R. A., N. 8. 88; Ulrich v. St. Louis 21 S. W. 
466, 34 Am. St. Rep. 372. The same principle has been applied 
toa police station m which there are cells for the confinement of 
prisoners,  Wiltos v. Rochester, 190 N. Y. 137; 17 L. R. A. N.S. 
741. There is also another instructive case, Brown v. Guyandotte, 
12 S. E. 707, 11 L. R. A. 121, which emphasises the principle that 
a Municipality cannot be held liable for acts of its officers done in 
the performance of purely governmental powers. See also 30 Am. 
St. Rep. 401 and 108 Am, St. Rep. 170. 


AMobs—Riois—ZLtiabili/y of Municipality. 


The Illinois Laws of 1887 make a Municipality liable for three- 
fourths of the damage to property within its limits caused by a 
mob or riot; at the same time, they save to the owner.his action 
against the rioters, and give the  Mifnicipality a lien upon any 
judgment against such participants for reimbursement. The 
Supreme Coprt of the United States was called upon to consider 
the validity of such a statute, which was attacked on. the ground 
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that it denied to the Municipality due process of law, because it im- 

posed liability irrespective of any question of the power of the 
Municipality to have prevented the violence or of negligence on 

the part ofthe Municipality in the use of its powers. This con- s 
tention was overruled hy the Supreme Court in a very learned 
opinion. It was pointed out that the policy of imposing liability 
upon a civil sub-division of government, exercising delegated 
police-power, was traceable to Anglo-Saxon times. Thus “the hun- 
dred", a very early form of civil sub-division, was answerable for 
robberies committed within the division. We also find in a series 
of statutes, commencing with the statute of Winchester in 1285, 
a continuous recognition of the principle that a civil sub-division, 
entrusted with the duty of protecting property in its midst and 
with police power to discharge the function, may be made ans- 
werable, not only for negligence affirmatively shown, but abso- 
lutely as not having afforded a protection adequate to its obliga- 
tion. Consequently, the imposition of absolute liability upon the 
community, when property is destroyed through the violence of a : 
mob, is notan unusual police regulation. Besides, such a regu- 
lation has a tendency not only to deter the lawless but also to 
stimulate the exertions ofthe law-abiding to avoid the falling of 
a burden which they must share with the lawless. Reference may 
be made to Williams v. Arkansas, 217 U. S. 79; Watson v. Merry- 
land 218 U. S. 173 ; Ohicag Ry. Co. v. McGuire, 219 U.S. 549 ; 
House v. Mayes, 219 U.S. 270; People v. Nellis, 94 N.E. 165. 


Principal and agent —Fraud of agent— Liability of 
principal. 


The House of Lords ruled in this case that a principal is liable 
for the fraud of his agent acting within the scope of his employment, (1912) A. C. 
whether the fraud is committed for the benefit of the principal or 716 
for the benefit of the agent. In the United States, it is well-settled ——— 
as a general proposition, that the liability of a person for fraud, 
does not depend upon whether he receives a benefit from the fraud, 
and this proposition has been applied in cases where it was sought 
to hold a principal liable for the fraud of his agent. See Willams v. 

Goldberg, 109 N.Y. Sup. I5; Cleghon v. Berstow, 93 S. W. 
1020. 
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Parent and child —Custody of child — Validity of agreement for 
fransfer. 


In this case, Riddell J., upon an elaborate review of the 
authorities, affirms the proposition that a contract by a parent giving 
the custody of his child to another is not' binding on the parent, 
where the latter appears to be a proper person to have the custody 
of the child, and the child's interests would not be sacrificed in 
conceding to the parent the prima facte right to the child's custody. 
This is in accord with a long series of decisions in England, amongst 
which may be mentioned Humphrys v. Polak, (1901) a K.B. 385; 
Zn re O'Hara, (1900) 2 LR. 232; R. v. Barnardo, 23 Q.B.D. 305; 
KR. v. Smith, 17 Jurist 24. In the Irish case mentioned, the reason is 
concisely put by Fitz-Gibbon L. J.: “English Law does not 
recognise the power of blindly abdicating either parental right or 
parental duty". To the same effect is the decision in Chisholm v. 
Chisholm, 49 Canada Sup. Ct. 115. The general rule is indisputable 
that any agreement by which a father relinquishes the custody of his 
child and renounces the rights and duties which the law casts 
upon him as a parent, is illegal and contrary to public 
policy. 


Execuior—Administrator— Estate of missing person. 


In this case, the Supreme Court of the United States was called 
upon to consider the validity of a Statute of Limitations, which 
provided in effect that where an owner of property has been absent 
and unheard of for fourteen years and a receiver has been appoint- 
ed, a decree distributing the personal property shall be conclusive 
after the lapse of one year. The Supreme Court ruled that such a 
Statute was not unconstitutional as an unlawful attempt. arbitrarily to 
extinguish the rights of the absentee. There is nothing contrary to 
natural justice in the principle that property abandoned by its 
owner may be taken into the custody of the law and distributed 
among those, who would be the heirs of the absentee if he were 
deceased, provided there are reasonable regulations as to length of 
absence, precedent notice and safeguards for the security of the 
property. Reference may be made to the cases of A//orney General 
v. Provident Saving Institution, 201 Mass. 23, affirmed in 221 U.S. 
660, and Donovan v. Major, 97 N.E. 231. l 
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Master d servant—Respondeal superior, 


Pattison 


V. 
This case raised an abstruse question as to the applicability of Canadian 


the doctrine of respondeat superior, namely, to whom does a person Pacific Ry.Go. 
bear the relation of servant when he is hired by one person, but paid —— 

by another. A person was employed as signalman at the crossing 26 Ontario 
of two rail-roads worked by two different railway Companies, He L. R. 410. 
was appointed by one of the Companies which had the power to —— 
discharge him ; but his employers were reimbursed for his wages by . 

the other Company. An accident happened through the negligence ‘ 
of the signalman, while he was engaged in giving signals for the 

trains of the Company which supplied the money for his wages, 

The question arose, whether the Canadian Pacific Railway Co. 

(who found the money for the wages of the signalman) could be 

held responsible for his negligent act. The trial Court gave judg- 

ment for the plaintiff. The Court of Appeal, by a majority of four 

against one, reversed the decision. They ruled that the right to 

control and direct the servant and the manner of the performance of 

the.service, coupled with the right of selection of the servant and the 

power to remove him, is the test to determine the relation of master 

and servant. Consequently, where one has the power to select and 

discharge the servant and to control and direct him in the manner e 

of the performance of the servjce, the relation of master and servant š N 
exists, and this is true, notwithstanding that the wages of the servant 

may be paid by a third person; in other words, the mode of payment 

is a circumstance which bears on the question, whether the relation 

of master and servant exists but is by no means decisive. Refer- 

ence may be made to the-decision of the House of Lords in a recent * 
Irish case, MeCarfan v. Belfast Harbour Commissioners, (1911) a 

LR, 143, to show that the answer to the question, whether A is the ° 
servant of B or of C, depends upon the special circumstances of the 

case, and an exhaustive formula cannot be framed to cover all possible 
combinations of fact ; but, as Lord Watson said in Union Steamship 

Co. v. Claridge, (1894) App. Cases 185 (188), the servant of A 

may, On a particular occasion and for a particular purpose, become 

the servant of B, notwithstanding that he continues in A's service 

and is paid by him. See Brown v. Boston Ry. Co, 157 Mass 

399 ; 32 N. E. 362. 


Another important question decided in this case may be noticed. 
The plaintiff sued both the Railway Companies, X and Y. The 
trial Court dismissed the suit against X and decreed it against Y. 
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On appeal by Y, the decree was reversed. It was ruled that the 
plaintiff should have leave to appeal against the decree ofthe trial- 
Court in so far as it had dismissed the suit against X.- 





Smith Pleading-——Amendment—Necessily for new notice. 
V. a . . .* H E 
Nelson The question was raised in this case, whether the amendment 
69 West of a plaint with the leave of the Court, is required to be notified to 
Virginia an absent defendant. It was ruled that the amendment does not 
$50 require the service of a new summons on the defendant, where the 


72 S. E.6 46. amendment does not set up any new cause of action or work any 
t substantial change in the cause of action already alleged. See 
Roberts v. Plant, (1895) 1 Q. B. 597 ; Southall v. Dunsdon, 96 L.T. 

N. S. 109. It is obviously reasonable that if the amended plead- 

ing presents a new and distinct cause of action from that set out 

inthe original pleading, there should be new service of process, 

after the amendment, on an absent defendant. Zhe Cassiopeia 4 





P. D. 188. 
"—- ero Malicious prosteution — Reasonable and probable cause. 

* Baldwin. There has been much divergence qf judicial opinion upon’ the 
I12 Virginia question of the probative force, in an action for damages for malici- 
431. ous prosecution, of a conviction in the criminal proceedings in 
—— the primary Court, which was reversed on appeal or on-new trial. 
Some Courts hold that such a conviction is conclusive evidence - of 
,P probable cause. Others hold that itis merely prima facie evidence 


thereof. Still others, while speaking of the conviction as conclu- 
* sive, allow its conclusiveness to be overcome by evidence of certain 
facts, thereby depriving the word *' conclusive " of much of its mean- 
ing. The case under notice holds that a judgment of conviction 
by the trial Court is conclusive evidence of probable cause for 
instituting the prosecution, though the conviction has been reversed 
on appeal or writ of error, unless the conviction was procured 
through fraud or by means of testimony known to be false. This 
is in accord with the decision in Crescent v. Butcher, 120 U. S. 
141. See also Hope v. Evered, 17 Q. B. D.338; Reynolds v. 
Kennedy, 1 Wils (C. P.) 232. There*is a valuable note on the 
subject by Freeman appended to the report of Ross v. Hiwon,. 26 
Al. St. Rep. 142. -Amongst recent cases, may be mentioned 
Carpentar v. Sibley, 126 Am. St. Rep. 77; 15 L. R. A. N. S. 1143. 
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Covenant— Warranty against encumbrances. 


This case raises the question of the right of a covenantee under 
a covenant of warranty or against encrumbrances, to recover from 
the covenantor the expenses of successfully depending against an 
assault on the title. ‘The general rule may be slated to be that a 
covenant of warranty does not protect against every unfounded 
adverse claim, but is broken only where there is an actual or con- 
structive eviction undera paramount title. A covenant against 
encumbrances is thus broken, only where there is an older and 
better title or encumbrance, diminishing the value and enjoyment 
of the land. It follows obviously that such covenants protect only 
against lawful claims, and that a grantee who successfully defends 
against the assertion of a hostile title by proof that it does not exist, 
cannot recover damages against his covenantors on account of the 
expenses involved in defeating such assault on his title. Swmitff v. 
Parsons, 11 S. E. 68; Mackenzie v. Clement, 129 S. W. 730; West v. 
Aasson, 7 Pacific 452, To the general rule thus formulated, an 
important exception has been recognised. If the hostile title assert- 
ed against the grantee is a legal title, in fact outstanding, but for 
equitable reasons not enforceable against him, he may, when it is 
asserted against him, interpose an equitable defence thereto; and 
although he is thus successful, in defeating the outstanding legal 
title, he is nevertheless entitled to recover against his grantor the 


reasonable expenses involved in making his equitable defence. The 


reason is that a grantee is entitled to a conveyance of the legal 
title, and such outstanding legal title in a claimant isa lawful claim 
within the meaning of the covenant, notwithstanding that an evic- 
tion may be avoided by proof ofa superior equity. Mesenvey v. 
Snell, 58 Am, St. Rep. 391. 


Telephoue— Wrongful removal—Damages. 


In this case, the plaintiff had a telephone in his house, set up 
by the defendant Company. The monthly rent was duly paid, but, 
the Company, undera mistake that the rent was in arrear, dis- 
connected the wires. The plaintiff paid the money under protest, 
and the wires were set up, again. The plaintiff then sued for 
damages. The trial Court assessed the damages at the sum over- 
charged. The plaintiff appealed and claimed „compensatory 
damages on account of annoyance, inconvenience and humiliation, 
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specially as his father-in-law was at the time in hospital and the 
interruption of the telephone placed him in considerable embarras- 
ment, The Court ruled that the plaintiff was entitled to damages 
for all the inconvenience caused to him by wrongful interruption 
of the telephone. This is in accord with the view taken in Cum- 
berland Telephone Co. v. Hobart, 119 Am. St. Rep. 702 and. Owens- 
boro v. Wisdom, 62S. W. 529. In Cumberland Telephone Co v. 
Hendon, 102 Am. St. Rep, 290, the Company was held liable in 
special damage, where it was proved that the plaintiff, a physician, 
had suffered serious loss in the practice of his profession by reason 
of the wrongful interruption of the telephone. See also Southern 
Telephone Co. v. Arle, 45 S. E. 319. 


Master & servati— Liability for injuries. 


The Court held in this case that ifan employer undertakes to 
furnish to an employee the staging on which he is to work, as a 
completed structure, it is his duty to see that the staging is reason- 
ably safe and suitable for the purpose for which it is intended, and 
he cannot escape liability for the negligent performance of this duty 
by delegating its execution. On the other hand, if an employer 
does not undertake to furnish the staging on which the employees 
are to work, as a complete structure, but it is either expressly or 
impliedly agreed that the employees shall build the staging as a 
part of their work, the duty resting on the employer is that of using 
reasonable care to provide material suitable in quantity and quality 
and of employing suitable men to do the work. This is in accord 
with cases of high authority, amongst which may be mentioned 
The Aurora, 178 Fed. 587; 191 Fed. 960 and Sowles v. Norcross, 
195 Fed. 889. In aimes v. Tetley, 129 S. W. 742 the Court 
described the duty of the employer as the “ personal, non-delegable 
and continuous duty incumbment on an employer to use ordinary 
care to furnish employees a reasonably safe place to work and reason- 
ably safe appliances to use." See also Me Lain v. Dahlstrom, 126 
Pacific 391. 
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Disputed writing— Similarity of signatures. 

This case contains an elaborate discussion of the principles which 
should guide a Court in determining the question of genuineness 
of disputed hand-writing. It was pointed out that more reliance 
should be placed on gimilitude or dissimilitude as to general 
characteristics than as to the formation of particular letters. 
Amongst English cases on this point, may be mentioned Doe v. 
Suckermore, 5 Ad and El. 703, Robson v. Rooke, 2 Addams 53, Crisp 
v. Walpole, 2 Hagg. 531 and Constable v. Stetbel, x Hagg. 56. 


Carrier — RigHi to eaclude from premises. 


In this case, the Court of Appeal in reversal of the order of the 
trial Court, affirmed the proposition that a common carrier of 
passengers or of goods is not bound to admit to its conveyances or 
premises a person, who refuses to obey its reasonable rules and 
regulations, or whose habits are vulgar and objectionable, or whose 
character or reputation is known to be bad. Thisis in accord 
with the decision of Story J. in 7eucks v. Coleman, 2 Sumner zar, 
13 Fed. Cas. 7258. See also Pearson v. Duane, 4 Wallace 615 and 
Brown v. Memphis Ry. Co, 7 Fed. $1. As was said in Hall v. 
DeCuir, 95 U. S. 501, steamers carrying passengers for hire, are 
bound, if they have suitable accommodation, to take all who apply, 
unless there is objection to the character or conduct of the applicant. 
Applicants, to whom there.is no such valid objection, have a 
right to passage, subject to such reasonable regulations as the 
carriers may prescribe for the due accommodation of passengers 
and the due atrangement of their business. 


Registration as notice—Instrument nol entitled fo registration. 


This case affirms the view that the record of an instrument 
does not constitute constructive notice, if the instrument 
itself is not of a class, which is authorised or required by 
the statutes of a particular jurisdiction to be recorded. See 
Morecock v. Dickins, Ambler 678 and Sureck v. Taylor, 152 U. S. 634. 
The principle is fully elucidated in Lynch v. “Murphy, 161 U. S. 
247. It has also been held that if the execution of an instrument 
is not such as to entitle it to be recorded, as where there is no seal 
as required by statute or lese than the statutory number of sub- 
scribing witnesses, the record of the instrument is not constructive 
notice. See Hodgson v. Butis, 3 Cranch 140. See, however, I9 Am. 
Law. Review. page, 88, where it is said that registration of & 
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deed, void for informalities, as constructive notice, coming to the 


-knowledge of the subsequent purchaser, puts him in the direct 


line of enquiry and is actual notice of every fact to which that 
enquiry would lead ; compare Rooken v. Hoofstetter, 26 Can. Sup. 


- Ct. 41 and Lewis v. Barnhart, 145 U.S. 56. 


—M————— 


REVIEWS. 


Codification in British India—By B. K. ACHARYYA, 
B.A., L. L. B., Tacong Law LECTURES, 1912, CALCUTTA 1914. 


This handsome volume, which reproduces the lectures delivered by 
Mr. Acharyya as Tagore professor of Law, will occupy an honourable 
place amongst the long and valuable series known as Tagore Law Lec- 
tures. 'The subjectis of unique importance and has been discussed 
by the learned professor with striking ability. The classification is 
logical and comprehensive and is well indicated by the heads of the 
different chapters, after an introductory chapter, which deals with codi- 
fication in different civilised countries and is in itself a valuable con- 
tribution to comparative jurisprudence, we have the outlines of the his- 
tory of codification in British India. Thisis followed by three chapters 
on the necessity of codification in this country, the objections to 
codification and how they may be met, and, finally, the influence 
of the condition ofthe people on the actual problem of codification. 
The next three chapters are devoted to'an examination, minute and 
critical, of the progress of codification in this country and the 
principles which underlie the Anglo-Indian Codes. Three chapters 
are devoted to the very important subject of the codification of Hindu 
and Mahomedan Laws, its dangers and its possibilities. In addition 
we have two interesting chapters, one on codification of customary 
law and the other on the future of codification in this country. It is 
obvious that the subject has been covered completely, and a careful 
perusal will leave the impression that every possible source of infor- 
mation has been ransacked by the author. He has gone direct to 
the original sources, and this gives a special value to his criticisms. 
The work will take it$ place as a solid and learned contribution to 
the fascinating subject of which it treats; it will also have an 
abiding value, as every page bears on it the impress ofa jurist and 
not of a mere compiler. Mr. Acharwya has amply justified his 
nomination and the electors to the Professorship may be congratu- 
lated on their happy choice. It is worthy of note that the work 
has been so speedily published, an event which in itself may well 
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be regarded as phenomenal. . We believe there are several volumes 
of the series which are long overdue ; in th» case of. one ofthe 
lecturers, the hand of death unfortunately intervened ; but what 


‘about two others which are more thana dozen years overdue. 


Mr. Acharyya has set them a an example which it is not yet too late 
for them to imitate, ' 


Bentham's Theory of Legislation.—By C. M. ATKINSON, | 


2 Vols. Oxford University Press, r914. 

. This edition of the famous work of Bentham will be welcomed 
by all students of the history of Legislation, The story of the 
preservation and publication of this portion of Bentham's writings is 
lucidly stated by Mr. Atkinson. He gives a new translation of the 
French version of Dumont, the Swiss expositor of Bentham, and the 
result is in many respects, more faithful than the translation of 
Hildreth which has hitherto held the market. [It is needless to form 
an estimate of the value of the writings of Bentham on the subject of 
Legislation. Notwithstanding peculiarities of style and presentation, 
his clear and close analysis of first principles helped to place the 
subject on a solid foundation from which it has never been dislodged. 
It is not by any means a disparagement of Bentham to hold that ha 
did not say the last word on the subject, of Legislation; the stand- 
point may and indeed must wary with the progress of the society 
for which the legislator works.; but it is nevertheless ot fundamental 
importance to appreciate the true principles which have regulated 
legislation from time !to time. This is rendered practicable by a 
careful study of the exposition given by Bentham and hence this 
scholarly edition of his treatise will be welcomed by all serious 
students. The Editor has added a number of valuable foot notes 
which. explain allusions or furnish important historical references. 


— 


Consideration and Compromise in British India— 


By JNANENDRA NATH CHAUDHURI. SARKAR & Sons, Harrison Roan, 
CALCUTTA, I9I4. 

This is an excellent treatise on an imvortant department of the 
Law of Contracts. Questions as to the legality of consideration for 
contracts as also of the validity of compromises frequently arise 
in our Courts and the explanation of principles and the collection of 
Indian decisions on the vdrious points will be of great use to 
practitioners. The workis handsomely got up and moderately 
priced. l ws NEP EE 
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Notes on the Code of Criminal Procedure.—By 
B. N. Roy, B.L., Das Gurra & Co., COLLEGE STREET, CALCUTTA, 
1913. 

These notes are evidently intended for the use of students and 
are followed by a series of questions with model answers. A book 
of this description, when properly used, is likely to be helpful. 
Students find a peculiar difficulty in familiarising themselves with 
rules of procedure. A summary which gives general view, followed 
by questions which direct attention to specific points is bound to be 
useful for purposes of an intelligent study of the Code. We only 
trust that no student who may happen to come across this volume 
will treat it as a substitute for the Code. 


Legal Maxims.—By Uprenpra Goran Mrrrer, B. L. EDITED 
BY T. V. Sanjiva Row, Law Printine House, MADRAS, 1914. 


The completion of what may rightly be described as the Indian 
Broom is a matter for sincere congratulation. Mr. Mitter realised 
long ago the importance of a work in which legal maxims are 
illustrated by Indian decisions. The publication of his work how- 
ever, was slow and was interrupted by circumstances beyond his 
control. Mr. Row, the distinguished South India Lawyer and Law 
Publisher came to the help of Mr. Mitter and undertook to edit 
the work and to see it through the *Press. This has been very 
effectively done as is manifest from .the handsome volume now 
before us. We have thus a fairly complete body of Latin and English 
maxims which are of frequent use in the decision of legal con- 
troversies and are amply illustrated by concrete cases taken from 
our reports. No Indian Lawyer can do without this volume, any 
more he can do without his Broom. It may be added that important 
passages from judicial decisions are quoted in full and make the 
book a very pleasant and attractive reading. 





Municipal Corporations in British India—By P. D. 
AIYANGAR, B.A, B.L, Vor, III. MADRAS, 1914. 


This volume completes Mr. Aiyangar's valuable work on Muni- 
cipal Corporations. "The first two volumes, previously reviewed 
furnish the text of the statutes; the first volume contains the Muni- 
cipal Acts of the Presidency Towns ; tlfe second volume reproduces 
the Legislative Enactments applicable to the Provincial Muni- 
cipalities. Tha third and concluding volume gives an exposition 
of the general principles. The work is divided into seven paits 
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comprising twenty-eight chapters. These give a full exposition - of 
the principles relating to the nature, creation and dissolution of 
Municipal Corporations, their constitution and Government, fiscal 
management and taxation. We havealso a full discussion of the 
nature and extent of police power, that is, the power of the State to 
make regulations for the safety of persons and property. An exposi- 
tion of the principles of the law applicable to Municipal Corpora- 
tions on an extensive scale has not been hitherto attempted in this 
country and Mr. Aiyangar may be congratulated on the success of 
his effort. References are given to English and American cases and 
every Indian case of any importance has been noticed either in the 
text or in the notes. There is a good index which serves to enhance 
the value of this book which must be regarded as an important 
contribution to Indian Legal Legislature. 





lujunctions in British India by J. G, WOODROFFE, M.A., 
B.C.L. 3RD EDITION BY F. J, MarHEw. Tuacker Spink & Co, 
CALCUTTA, 1914. Rs. 12. 

Itis needless to enlarge on the merits of a work which has 
deservedly attained the rank of a classic in the brief space of ten 
years. The present edition has been brought up-to-date by Mr. 
Mathew, who has taken note of all reported decisions up to August 
1912. The book, as it stands, refers to every decision of any 
importance in this country aad the more helpful cases from the 
English Reports. References are also made to standard American 
treatises on the subject. The great merit of the work is that it is 
readable by the student in search of principles, while the notes give 
. all the cases which the practitioner may fairly require. 


Ottoman Penal Code by J. A. S. Bucxxizz anp H. A. S. 
Utinjran. Oxrorp UwivEnRsITY Press, 1913. 

This is a scholarly English version of the Ottoman Penal Code, 
of which prior translations specially those by Aristarchi and Walpole 
are familiar to students of Comparative Jurisprudence. The present 
translation is accompanied by references to judicial decisions of the 
Courts of Cyprus, wheret he law is administertd, A careful com- 
parison of the provisions of the Ottoman Code with those of the 
Indian Penal Code is by no means unfavourable to the former, 
though this may be disputed by persons not brought up under the 
French Code Penal. We strongly recommend the work to. readers 
who may have time to indulge in the study of Comparative Juris- 
prudence. g 
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The Yearly Digest of Indian and English Cases. 
FEBRUARY AND JUNE, 1914, MADRAS 1914. 


This new Digest has been drawn up in the same style as the 
well-known Digests by the late Mr. Srinivasa Iyer. The statements 
are clear, concise and accrurate, and important dicta which do not 
appear in the ordinary .headnote have been extracted and duly noted. 
The more: important English cases are also separately digested. 
On the whole this is a very oreditable adventure. 


Digest of Indian Case Law by DORAISWAMIENGAR B.A., 
B.L., MyLAPORE, MADRAS, 1914. 

This also is an excellent Digest prepared on the model of the 
late Mr. Srinivasa lyer's works and are characterised by the same 
features of brevity and accuracy. The Digest also includes, in 
addition to Indian cases, such English and American cases as are 
included in the contemporary Law Report. 





Digest of Ceylon Cases—1820-1 914—By S. RAJARATNAM— 
J AFFNA—CEYLON. 


This is the first part of a eobsciidsied Digest of all Ceylon c Cases 
from the earliest times down to the present year. The Digest has 
been prepared in a workman-like manner. The classification is 
logical and exhaustive. We have no doubt the work will remove 
a long-felt want, and will be welcomed by the profession in Ceylon. 


The Indian. Law Quarterly—Vor I. Parr I ANNUAL 
SusscripTion Rs. 7—By P. R. GANAPATI, AYER B.L., MYLAPORE, 
MADRAS. 


We extend a very cordial welcome to our new contemporary. 
The Law Quarterly will confine itself to original articles, translations 
of sanskrit works and comments: on cases, English and Indian. 
There will be no reports of current cases for which ample pro- 
vision is made in other publications. We trust the Editor will be 
able to secure original articles in sufficient numbers to enable him 
to make the Law Quarterly a success. The members of the Profes- 
sion, if they choose, may make the venture a success ; there is 
room for at least one First Class Legal Periodical for the whole of 
India. 





The Calcutta Law Journal. 
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OUR NEW JUDGE. 


Mr. justice Greaves, the newly appointed Judge of the High 
Court, sat for the first time on the Bench on Monday the 23rd 
November with Mr. Justice N. R. Chatterjea. Their Lordships heard 
civil appeals of Group II]. Mr. Justice Greaves was called: to the 
Bar at Lincoln's Inn in rgoo. He was educated at Oxford and 
Harrow, His practice as a Chancery junior was of a substantial 
character, He wasa member of the Eighty Club. He is a scholar 
and isa man of wide sympathles. 


Distribution of the High Court Benohes. 
Jenkins C. J. and Woodroffe J.—Appeals from Original 
Side. 
Chitty J, Chaudhuri J, Imam J.—Original Side. 
Fletcher and Beachcroft J J.—Criminal business. 
D. Chatterjee and Mullick JJ.—Group I. (24-Pergs., Nadia, 
Jessore, Khulna, Murshidabad.) 
Sharfuddin and Teunon’ JJ.—Group II. (Burdwan, Hooghly, 
Bankura, Midnapur, Birbhum.) 
N. R. Chatterjea and Greaves JJ.—Group III. (Rajshahi, 
Rangpur, Dinajpur, Jalpaiguri 
and Darjeeling, Pubna and 
Bogra, Tippera, Noakhali, Chitta- 
gong.) 
Mookerjee and Chapman J J.—Group IV. (Dacca, Faridpur, 
Backerguuge, Mymensingh, 
Assam Valley Districts, Sylhet,- 
Cachar.) 
Coxe and Richardson JJ.—Group V. (Darbhanga, Purnea, 
Bhagalpur and Monghyr, Saran, 
Muzafferpur and Champaran.) l 
Holmwood and Carndaff JJ—Group VI. (Patna, Shaha- 
bad, Gaya, Cuttuck, Chotanagpur, 
. Manbhum, Sambalpur.) 
E . + 
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NOTES ON CASES. f 





Limitation Act, Article 6a-~-Suit by Karnarvan against Junior for 
larwad money. 

Where the farnarvan of a Malabar /arwad sued a junior member 
for recovery of tarwad money received by the latter, but withheld by 
him in denjal of plaintiff’s right, it was held that the suit was governed 
by Article 62 of the Limitation Act, for the defendant here had 
received the money for the use of the plaintiff as representing the 
tdrwad. Or, as was put in Mahomed Wahib v. Mahomed Ameer (1), 
where the application of this Article is fully discussed, “ the defen- 
dant had received monies belonging to the plaintiff which es «guo 
e bono he ought to refund; the plaintiff'S cause of action, there- 
fore, was for money had and received to the plaintiff's use, and 


- the money was none the less received to the use of the plaintiff, 


because the defendant unjustly detained it for his own benefit." 
Among other Articles it was held Article 49 did not apply to the 
case, on the ground that money is not “ specific moveable property," 
specific property being property which is recovered in specie, i.e., the 
very property itself, not any equivalent, substitute or reparation. 
[See on this point the judgment of West J. in Fagjivas v. Gulam, 
I. L. R. 8 Bom. at p. 19; and Aganzh Mahis v. UR Aliullah, 
mC. W, N. 302.) 





Leave fo appeal to Privy Council — Final’ Order. 


The question in this case was whether an order passed by the 
High Court, rejecting an application by the petitioner to be brought 
ón the record as the legal representative to a deceased party to a 
pending appeal, (and ordering instead the names of the natural 
heirs óf the deceased to be substituted in his place) was appealable to 
His Majesty in Council. It was clearly not appealable under the 
provisions of sections rog and rro of the Civil Procedure’ Code, 
but the right of appeal was claimed under clause 39 of the Amended 
Letters Patent of the Bombay High Court, It was ruled, however, 
that the order in qyestion was not a“ final” judgment or order 
within the meaning of the Letters Patent, and consequently not 
appealable. "The order did not affect the merits of the appeal, and 
it certainly did not decide any matter in dispute between the parties 
to the appeal. It mày be that the question of the applicant's right" 
to represent the deceased in the litigation was finally decided, 

(9 (1901) LLR. 32 Cale. 527 ; tC L. J. 167. 
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but that was a matter of procedure : so far as the substantive rights 
of the petitioner were concerned, it could not be suggested that the 
adjudication was final. As to what makes a judgment or order 
* final,” reference was made to  Halsbury's Laws of England, 
Vol. 18, para. 490, and also to the cases of Bozon v. Altrincham 
Urban District Council (1) and Aben Sha v. Cassirao Baba (a). 


. [The question as to the meaning of a “ final " order has been 
elaborately discussed in numerous recent Calcutta cases, many 
of. which will be found reported in 13 C. L. J.) 


Application for Review— Subsequent filing of A ppeal—Furisdiction. 
This case decides, following the Madras Full Bench ruling in 
Chenna Reddi v. Peddaobi Reddi (3), that the subsequent filing of an 
appeal does not oust the jurisdiction of the original Court to hear and 
determine an application for review. An application for review can 
certainly be presented before any appeal is filed by the party; and 
if the application is perfectly competent at the date of the presen- 
tation, there is no reason why it should not be proceeded with, 
merely because an appeal is filed afterwards. There is no practical 
inconvenience so long as the appeal is not prosecuted during the 
pendency of the review application. 





Indian Penal Code— Sectjon I9 3— False Ver tfication-——High 
~ Courts Powers of Revision. 


To support a conviction under section 193 of the Indian Penal 
Code for making a false verification, it must not only be proved that 
the statements covered by the verification are false, but also that in 
making those statements the accused either knew or believed the same 
to be false; or did not believe them to be true. The finding on this 
point must be arrived at independently of the definition of “ good 
faith " contained in section 52 of the Code. So where a man was 
convicted of perjury for making false statements in a verified petition 
for execution, merely because very little inquiry would have shown 
him that the statements were false, the High Court in revision set 
aside the conviction as bad in law. And this it did, notwithstanding 
thé fact that the accused only confined himself to a plea against the 
severity of the sentence. | 


~ 





(1) (i983) 1K. B. 547. . (a)n882) LL. R. 6 Bom. 260. 
(3) (1909) E: R a Mad, 416 (F. B.).° 
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. Criminal’ Procedure Code—Seotion -195-—-High Courts Revisional 
F urisdiction, 

There is nothing in Section 195 of'the Criminal Procedure Code 
to justify the High Court in reconsidering an order of the Sessions 
Judge, refusing under clause (6) of that section to grant a sanction 
to ‘prosecute, which was refused by the Magistrate. The High 
Court can, however, interfere in revision under section 439, but 
the revisional jurisdiction should always be exercised in» order to 
prevent a gross and palpable failure of -justice. The Cout will not 
permit the practice to grow up of invoking its interference in revision 
so as to give a right of appeal where such right is deünitelescluded 
by the other provisions of the Code. l * 


^ 
+ 








‘Indian Penal Code—Section 61-—Forteiture of Property. 

The High Court in this case affirmed the death sentence passed 
on the accused persons under Sectlon 302 of the Indian Penal Code, 
but set aside the order of forfeiture urider Section 62 which the 
Sessions Judge had also passed in respect of all the property of one 
of them. Their Lordships found that the murder had been care- 
‘fully pre-meditated and was a singularly brutal one, but observed 
that in their opinion section 62 should ordinarily be applied in cases. 
of crimes against the State or affecting the safety of the public 
generally. | 

[Compare the observations of Stanley- C. J. in Emp. v. Amrit — 
Lal(1) following Queen v. Mahomet Akhir (a), that the special 
sentence permitted by section 62 should only be imposed in rare 


‘cases—those cases in which crimes of an atrocious nature are 
‘exposed or in which offences have been committed under aggravated 


circumstances. | 





Criminal Procedure Code, Section 104-—Offence. 


It is held in this case that an application to take proceedings 
under section 107 of the Criminal Procedure Code is not an accusa- 
tion in respect of an “offence,” so that an order for payment of 
compensation under section 250 cannot be made against-a man 
who has petitioned a Magistrate to take action under section 107. .. 

(Compare, among other cases, Chathu Rai v, Niranjan Rat (3), 
and Q. E. v. Iman Mondal (4)). | 


(1) (1906) I. L. R. a9 All. as... .....(2) (1869) 12 W. R. Cr. 17. 
(3) (1893) I. L-R. 20 Cale. 729.. — (4) (1900) 1 I. L, R. 27 Cale, 662. 
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THE ANNALS OF THE BENGAL BAR~—(continued. ) 
Lib: onthe Rev. F. Kiernander —The verdict of the Jury. in this 


case was—Not guilty on the first Count. Guilty on the second. 


Mr. Justice Hyde, adds the following note:—‘ The second 
Count differed from the first only in ending with the words “ Pious 
Samaritan," leaving out the latter paragraphs, which were inserted 
in the first Count. And it seems to me the Jury were right in 
acquitting the defendant of the charge in the first Count, because 
I believe the reproaches in the latter part of the paper, copied 
in the first Count, were intended for the Rev. Mr. William...Johnson 


- and not for the Rév, Mr. Kiernander. 


~ 


_ Third trial of Mr. Hicky; for libel against Warren Hastings. - 


Indictment on Bengal Gaszeífe, 28th April, 1781 “A hint to tha 
Proprietors at a distance.” ' 


The entry appears in Mr. Justice Hyde’s Notes : 
Frida, 29th June. 
Rew. v. James Augustus Hicky. 


Sir E. Impey and Mr. Justice Hyde came into Court at 9°32° 
and the business of the Term lasted very little time. Then the 
business of the Court began, and at 10° 27’ the Jury were all sworn, 
and Sir R. Chambers came into Court before the reading of the 
indictment began. The names of the Jurors are: 


1. John Scott. 7, ` Benjamin Whitehead. 
2. William Greenway. 8. Michael D’Rozio. 
3. James William Flaxman. g. Solomon Pyefinch. 
4. Alexander Berkhill. 10. George Greenley. 
vc, William Dent. 11. George Dandridge. 
6. Charles Short. > 12. John David Patterson. 


. Sir E. Impey. Brother Çhambers I will report to you what has 
passed before you came into Court. A gentleman has been called 
to be sworn on thé Jury, Mr. John Rider. He was objected to 
by Mr. Hicky, and in support of the objection Mr. Hicky produced 


* + - 


v” 
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‘and read to the Courta paper which he said was an affidavit which 
a gentleman Mr. Watts was ready to swear. The substance of the 
. paper Was, that Mr. John ‘Rider, in conversation at Serampore Or 
some other place, in the hearing. of Mr. Watts, had said that he 
thought many of Mr. Hicky's papers were libellous, and particularly. 
, those against Government and that he (Mr. Rider) thought: it would 
^o hard with Mr. Hicky, if he should be brought before the Court, 
and if he, Mr. Rider, were on the Jury, he should think they were 
libels: and should find" him guilty. Mr. Hicky said’ Mr. Watts 
- would, come: if process of the Court were sent to him, but he would 
not come without. He said Mr. Watts, if he came, would swear 
to the coritents ofthe paper. Mr. Hicky must know no compul- 
sory process could be sent to compel Mr. Watts to appear in Court 
to swear such an affidavit for Mr. Hicky was once clerk toa learned 
Serjeant (meaning Serjeant Davy), therefore he must know no such 
process could be issued, and must hereby intend the reading the 
‘ — paper as the means of publishing a libel. 


Mr. Davies opened the indictment. 
The First count charges the Tendency.: 


Four counts. The innuendoes are the same in each of the 
counts. i 

[Memo. by Hyde J. I have a copy of the paper read by Hicky 
and intended to have it copled and added, to my note of this 
cáse.] (1) ` 


This libel calling on the whole army to mutiny is much worse 
thai erecting the standard of sedition in one camp. The other 
part, though it might injure Mr. Hastings in the opinion of people 
in England, andis therefore very deserving of punishment, is not 
of so enormous a nature as the part of the paper „concerning the 
- Company’s Military officers, 


impey. You have said in the first count that Mr. Wheeler is 
the only Counsellor of the Presidency ; I take it to be a mistake, 
for Sir Eyre Coote is one of the Counsellors, though he is not 
present. 


Mr. Davies admitted it was a mistake. 
Impey. Perhaps under the other counts you may be at liberty 


to prove the fact that Mr. Wheeler is the only Counsellor present 


in Bengal, and that thereby, Mr. Hastings has in all cases a 
casting vote. ae 


(1) But this was net done.’ There are a few blank pages in Mr. Justice 
Hyde's dotes whefe it should have been copied, 


k 
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* Hicks cited Parson Prick. Croke s Reports. Vol. a. | k : 


At 1* 31! Impey began summing up “ Mr Hicky a man. among 
the Dregs of the Peoples Keeps Sepoys at his house.” j 


LS 


At 3? 24' the jury retired. : TP" 

At 4° 3' they returned. . 
Guilty of publishing the paper laid in the indictment. — ' t 

Impey, Guilty of the misdemeanour laid in the indictment, | 


Monday, Fuly and, 1871. 


Present :— 3 
Sir E. Impey SWR oW e. at 9? 4of 
And Mr. Justice Hyde -- ^. aat 9° 40' 


The motiom in aggravation and for judgment against Hicky was 
delayed until Sir Robert Chambers should arrive. * 


Impey. Mr. Hare, Mr. Hicky has said in the last trial, that his : 

. Counsel and Attorney were intimidated, now we desire to speak to 

you in Court to-day to know whether there is any foundation for what 

Mr. Hicky said. 
Mr. Hare, Advocate, and Mr. Charles Eaton, Attorney, both 

declared they were not intimidated. E 
At 10° 30' Chambers came. i o ! : 
Davies, I humbly move your Lordship for judgment against 

Mr. Hicky on the several indictments for libels of which he has been 


found guilty. In aggravation I propose to produce several papers 
published and sold at Mr. Hicky’s house.. One of them was pub. 


lished on June 16, 1781. E 
Impey. Let him be put to the Bar. 
(Here Mr. Justice Hyde notes “ news arrived that I had won : 
Stark's house, "] - E LP 
Hicky was placed at the Bar ^without.side of it, in dd: crib Where 
felons are usually placed. "A E X *. 


Then several Gazettes of Hicky, which * ‘were > annexed to the 
affidavit sworn this day, were read, 


Impey. Itis within the knowledge of the Court, that a still more 
infamous paper was disperséd, called * Hicky’s -Gazette Extra- 
ordinary." The prosecutor certainly can show on affidavit that such a 


paper was circulated and at what time, M" 


$42 
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1582 Sessions, Monday Fuly, 9 
Present-—Sir E. Impey. 
Sir Rohert Chambers and Mr. Justice Hyde. 
Reo v Hicky. 
Hicky was placed atthe Bar on a motion for judgment on the 
indictment for libel on the prosecution of the Rev. Mr. Kiernander. 


Another Gazette was produced and read, published before the indict- 
ment was found. 


‘Impey. You cannot produce this in aggravation of the offence. 
This is the boasted liberty of the Press, the produce of a real slavery. 
Mr. Hicky threatens those who prosecute. Mr. Kiernander swore 
he had great difficulty to get any lawyer to undertake his cause, 


It is now a very complicated case of crimes and misdemeanours 
and contempt. I have not as yet so far considered the case as to be 
ready to give judgment. If my brothers are prepared they will 
say 80. 


Chambers and Hyde. Weare not. 


Impey. Then the Court will take time to consider of the senten- - 
ces till the adjourned day of the sessions, and in the meantime the 
prisoner may derive some benefit for the delay, for probably the 
prosecutor, on the adjourned day when he moves for judgment 
will consider what does or does not proceed from the press in the 
meantime. And certainly it is no disadvantage to the prisoner, for 
the three or four months which will elapse between this day and the 
adjournment, will certainly be a very small part of the imprison- 
ment he must expect. Let the sessions be ad journed till Monday, 
2and October, 1781, which is the first day of the next term. The 
prisoner said not a word in Court to-day. 


Lhe 2and October, 1781, 
E T. alone. 


Sir E. Impéy was on his way between Boylepore and Benares 
to see Mr. Hastings. 


Sir Robert Chambers was at Chinsura on the business of his 
new office of a Judge there. Hyde J was alone till 28th March. 


The 29th October, 1781. 


Sir Robert Chambers "a: se ALII" 30f 
‘Mr, Justice Hyde os S. attr’ 30° 
Sessions opened es ue AIO? ad! 


Z^ 
` 
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Rex v. Y. A. Hicky. 

Sir Robert Chambers pronounced judgment against. him. 

The first conviction. 2 months from this day. 

Fine roco. S. R. and imprisonment till paid. 

The second. Kiernander, four months from the end of the two. 
Fine 500 S. R. and imprisonment till paid. 

The third conviction. Onthe prosecution of Mr. Hastings’ judg- 
ments to be imprisoned six months from the end of the imprison- 
ment on Mr. Kiernander's prosecution to pay a fine of rooo S. R. 
andto be imprisoned till paid. On these three convictions the 
defendant James Augustus Hicky will therefore be imprisoned twelve 
Calendar months from this day. The four months he has been 
imprisoned since the day of the first conviction was deducted from 
the six months, during which he would have been sentenced to be 
imprisoned for the first libel against Mr. Hastings, if he had suffered 
no imprisonment, and therefore the sentence of the first libel is.only 
to be imprisoned two months from this day. 


Friday, and November, 1871. 
Present—Sir Robert Chambers and Mr. Justice Hyde. 
Warren Hastings, Esg. 
ve 
James Augustus Hicky. 

Order was made in thjs case to bring the defendant into Court. 
He said he could get no attorney. Mr. Wroughton, the attorney for 
the plaintiff, had, according to the Rule of Court, entered the 
appearance of defendant by G. Wroughton, the attorney also of 
the plaintiff. 

He said he was not guilty that he never had published a libel. 
The Court directed that if Mr. Hicky did not send any plea regularly 
drawn in writing the Prothonotary should enter Mr. Hicky's plea 
of the general issue in each cause, as pleaded by Hicky in person 
in each cause in the usual form. 

Then Hicky was remanded to prison. 


The 12th January, 1783, Saturday. 
Present—Sir E, Impey and Mr. Justice Hyde, at 9°45’ 


Warren Hastings, Governor-General, 


hd V. 
games Augustus .Hicky. 


Sir E. Impey mentioned, at the sitting of the Court, the petition 
he yesterday received in Court from Hicky, the printer of the 


& * 
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Newspaper called the Bengal Gazette. I have a copy of this petition 
which I intended to have copied in my notebook. Sir E. Impey 
said :— The Court will certainly take no notice of this paper further 
than to mention there was such anone brought. Mr. Hicky knows 
very-well that this is not the proper mode of application. What 
purpose he may suppose it may answer’ to endeavour to raise a 
clamour I do not know, but that seems to be the intention of this 
paper. Besides complaining he can get neither attorney nor 
Counsel, he says, several things which he cannot imagine would 
tend to palliate his offence against the Governor-General or incline | 
him to drop the actions he has commenced. Though I have 
listened to him as if it were said on a Regular Motion in the Cause, 
yet there was no motion before the Court, nor was in any proceed- 


-ing in the cause, and therefore, it will not appear among the records 


of the Court. 


Sir E. Impey putthe original petition into his bag among: other 
papers. I have a copy written by Ramjoy, in my folio book bound 
in rough brown calf called “ Rough Copy Book No. 4."' 


This petition will be found in the Calcutta Law enm 
Vol. XIX. 195. “tha 


2grd June, 1782. 
Warren Hastings, Esq. 
Y. « | 
James Augustus Hicky. 

An- action for libel published in the Bengal Gasetfe or Calcutta 
General Advertiser. -Nos. ...... from Saturday, March 17, 1781, 
to Saturday, March 24, 1781. Beginning with the words “To 
Mr. Hicky, Sir, Patna, 8th uen 1781" and ending with the words 
* contumely and contempt." 


The first witness was Baxter © 

Hicky put a question to Baxter whether Mr. Yates did not 
come from Bombay. l 

Mr. Davies, the leading Advocate for the plaintiff, objected to . 
the question, as having no relation to the cause. : 

The Court callefl on Hicky to shew to the Court that the question 
was material to the cause, but he did not, each of the 
three Judges then declared his opinion that the question 
ought not to be put. 

Charles Watkins, Esq., was the next witness. Hicky called 
Mr. Motte as his witness. Motte done his evidence 
by &?15.' 


— 
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give evidence if he would of his being poor. 
among us to defer naming the damages until after the trial of 
other ause, which is now in the paper and intended for trial 


: Hicky. If there had been papers in praise of Mr. Hastings or 


" of another certain gentleman in the settlement, I should 


have inserted them with great pleasure. 


The prophecy was proved true in the Massacre at Benares. 


After Hicky had finished his: speech (in which he said. 


“I used to make Rs. 2,000 a month by my paper") the 


Court proceeded in giving judgment. 


Impey. The only two questions in this cause are whether this 
paper is a libel on Mr. Hastings and whether Hicky 
published it. Mr. Hicky is not charged with being the 


author, nor with knowing who the author is. 


The Court agreed unanimously that the judgment must be for 


the plaintiff, but chose to defer the consideration of costs. 


The real reason, though the Court did not openly declare it, was 
that we chose to hear the evidence in the other cause, before we rate 
the damages in this, because in the next cause the defendant might 


to-morrow. 
Thursday, Fanuary 24th 1762. 
Prusent—Sir E. Impey ... vee at 9? 40” 
Sir Robert Chambers... sas dy. BO? E 
Mr. Justice Hyde S ji war 5x. 940 


Warren Hastings, Esg. 
v. 
James Augustus Hicky. 


And it was agreed 


the 


This cause stood in the paper for trial to-day, we were informed 


by Mr. Davies the cause was stricken out, but Mr. Davies did 


not alledge (?) any reason why it was stricken out. After Sir Robert 


. Chambers 


came the Court pronounced judgment in this cause 


"which was tried yesterday. We all agreed that the dammages (?) ought 
not to be less than five thousand sicca rupees. 


Sir £. Impey. The Court agreed yesterday that there must be 
judgment for the Plaintiff, but we chose to take time to consider of 
the damages and we have considered and agreed on them, The Court 

` have considered the nature,of the offence and the circumstances of 


both parties. A libel on a mean person is not the same injury 


« to him.as on a-person in an high office. We have also considered 
S. ` what the defendant said himself yesterday, that he fused. to get two 
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thousand rupees a month by the publication ofthe very newspaper, 
for:he publication of which this action is brought. — Damages in a 
civil action are notatallin the nature of a fine; they are not for | — 
. punishment, but a recompense to the plaintiff for an injury received, |. 
. and where proved. the damages are so much a civil right in him, 
as a debt would be if he brought an action for it. 


Damages 5,000 sicca rupees. 


March, 6th 1782. 
Warren Hastings, Esq. 
v. ' 
game Augustus Hicky. 


The defendant had petitioned to be brought and wanted to be 
admitted to appear and defend in forma pauperis, but had not his 
a , afidavit ready. Time was given him till to-morrow to prepare an 

affidavit and Mr. Davies, ¡advocate for the plaintiff in all the four 
1 causes, which have now lately been commenced against Hicky for 
libels printed in his Gazette, undertook that the causes should not till 
after to-morrow be set down ez parte. : 

Thursday, 7th March, 1782. 


Present :—Sir E. Impey ... e. at IO? 25' 
Sir Robert Chambers — ... es IO? 49! T 
" Mr. Justice Hyde ove es, 010? 25' 


Warren Hastings? Esq. 
Vs . 


games Augustus. Hicky. 


Hicky was brought into Court by an order made yesterday. He- 
. produced an affidavit written I believe in his own handwriting, in] 
the usual form, swearing that he was not “ after paying his just debts 
worth one hundred current rupees, his wearing apparel, and the imple-. 
ments of his trade excepted.” He swore before the Court an 
affidavit in each cause in the same words. It was then said he ought 
also to petition in each cause to defend in /orma pauperis and 
è his affidavit should be annexed to his petition. But that not being 
ready the Chief Justice said, it may also be granted on Motion, and if 
Mr. Hicky will move it’probably the Court will grant it, He did- 
move that he might be admitted to defend in forma pauperis and it 
was granted. He tben appeared in all the four actions. He did ý 
not plead to them. He was told he had four days to plead. He} 
sald he desired time. The Chief Justice said without an affidavit 
showing sufficient cause for giving time his cause must proceed In the $ 

usual course. * 


~ 


. 
«* 


f 


-~ . ‘James Taylor. 
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gih March, 1782. 


Hicky had applied by petition delivered by the Sheriff, to be 
brought into Court to appear to an action in which he had received 
a summons, and he was by order of Court now brought into Court. 
He desired to have Mr. Johnson, the attorney for paupers to be 
his attorney ; nothing was done on it, but he was directed to be 
brought into Court again on Monday, 


Monday, March 11/5, 1783. 


PRESENT—-Sir Robert Chambers 2. at r1? 
Mr. Justice Hyde iis yc HET 


Warren Hastings, Esg. 
Ve 
games Augustus Hicky. 


The defendant was brought into Court by an order made 
yesterday. He repeated his motion to have Mr. Johnson, the 
paupers’ attorney, to be his attorney and it was granted in all the 
causes,- Hicky said, I am sure the Governor does not know of these 
actions. Forthe sake of himself and his family, and not for my 
own sake, I hope he will not go on with these actions. 

After this, I have not found any entry about these actions in 
Hyde's notes. 


59H 


In the early days of the Supreme Court attorneys were admitied Admission oi 
. on the recommendation of the Judges of that Court. In Mr. Justice attorney 


Hyde's notes for 23rd November, 1793 we find the following : 
.; "To be admitted— Recommended by— 


Sir R. Chambers. 
William Gordon. 


- Mr. Benjamin Turner. ) 
Mr. Justice Hyde. 
» Benjamin Saunders, j 


» Richard Sutton. 


» Justice Jones. 
» Jobn Duffin Williams, 


» William Ledlie. 
! » justice Dunkin. 
» John Stapleton. . 


Besides these on the 4th day of next Term a vacancy will be 
fade by Mr. Moresby for the admission of Dqnald Macnabb 


. recommended by Sir R, Chambers. 


2B 


* 60A 


Revision of I&t of 
attorneys. 
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The next entry is of the same day and is as follows : 


Saturday 23rd Navember, 1793. 
PRESENT— 
Chambers. 
Hyde. 
Jones. 
Dunkin. 


On this day, the number of attorneys of this Court having been’ 
yesterday reduced by the resignation of Peal and Smault to ra, 8 
(eight) new ‘ones were admitted, so that the names now appearing 
on the roll amount to ao, viz :— 


1. William Jackson. , IX. Charles Christian Kiar, 
2. William Johnson. 12. James Forbes. 

3. Fairfax Moresby. 13. James Taylor. 
4. Henry Swin ie 14. William Gordon. 
5. Thomas Boheat 15. Benjamin Turner. T 
6. Thomas Raban. l 16. Benjamin Saunders. y 
7. William Townsend Jones. 17. Richard Sutton. ' 
8. Benjamin Geraud, 18. John Duffin Williams. 
g. William Hickey. I9. William Ledlie. 

10. Henry Tolfrey. 20. John Stapleton. 


In those days the list of practising attorneys was regularly 
revised as shown by the following entries’: 


“Thursday, Jan. 7. 
1790. First Term. 


The first day of the first term in the year 1790, and in the 
Thirteenth year of the reign of His Majesty George the Third, King 
of Great Britain, France and Ireland &c. 


PRESENT— 

Sir Robert Chambers. 

Mr. Justice Hyde. 

Sir William Jones. 

The Prothonotary James Stark Esq. the clerk of the Crown 
William Johnson Esq. and the Registrar of the Ecclesiastical Court 
William Jackson Esq. reported that no alteration in the Roll of 
Attorneys had occurred since the last term, except that the time had 
expired for which Mr. Thomas Hunter ‘had leave of absence. On 
this report the Court ordered notices to be put up in the’ office 
according to the XCIVth Rule, that Mr. Hunter will be stricken off 
the Rolls of the Attorneys, and Proctors, by reason of absence, unless 


: zu 
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cause be shown. Mr. Hunter when he applied for leave of absence. 
swore an. affidavit, on which leave was granted for absence for 
about two years, which time is expired.” 


The following is the next entry on the subject (January 1790— e 
January 1791.) . 
1790 Second Term March 23. 


The Report of. Mr Stark the Prothonotary, and of the other 
officers of the Court in the case of certain Attorneys of the Court. 


They reported that Notices had been affixed in their several 
offices fourteen days, to the effect following :— 


[ A Copy ] 


In the Supreme Court of Judicature. at Fort William in Bengal. 

Prothonotary's office. 

To Mr. Solomon Hamilton, Attorney-at-Law and Proctor of 
the Said supreme Court. 


Sir 
Ne name will be struck off from the Rolls 
= ttorneys and Proctors of this. Honourable Court for having 
ceased personally to attend on the said Court, as an Attorney and 
Proctor of the same Court for the space of one year unless cause 


be shown to the contrary on Monday the twenty-second day of è 
March instant. ! 


—— id 


. I am 
Sir, 
Your most obedient & humble Servant, 
"n Jas. STARK, d 
j Prothonotary, 


_ Dated the 8th day of March, 1790. 


Mr. Dunkin Advocate for Mr. Hamilton produced affidavits 
by Mr. Brampton, Mr. Lloyd and Mr. Baynham to this effect, that 
Mr. Hamilton had told them and they believed it to be true, that he 
intended to return to Bengal early in 1790, and that he went to 
England on the business of two appeals, and om other business. 

The Court did not think the reasons sufficient, but yet as an 
indulgence to Mr. Hamilton, enlarged the time for showing cause 
* untill " the 22nd day of october 1790. 
i3 The Court on this occasion, it appearing, that Mr. Hamilton and 
Mr. Brampton, appeared jointly for plaintiffs and defendants, gave 
“directions that in future the Prothonotory, the Registrar, and the 
"other officers, should not receive two names as “ joint attorneys," but 
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only one name; because the Court thought.that where the number 
attorneys was limited, two ought ‘not, ito be - permitted openly to j 
although perhaps, if it did not’ appear on record, so as to oblige 
Court to take notice of such a partnership, the Qourt might ‘wi 
atit Causes in which two might have already appeared as attorne 
jointly, should be suffered to continue, but not to be done in egi 


The notice to Mr. Wroughton and Mr. Hall, was joint, and 
like that to Mr. Hamilton, except the words in the notice to ì 
George Wroughton, and Mr. William Hall which were “cea 
to practise and to atténd on the Court for one year " but in the 
of Mr. Hamilton the words of the notice were “ personally cea 
to attend on the Court for one year. " 


No person appeared to show cause for Mr. Wroughton a 
Mr. Hall, and therefore their names were ordered to be stricken 
the Rolls of the Attorneys and of the Proctors.: 


tot 


 B.-K.- ACHARYYA, 
( To be continued. ) 
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